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PREFACE. 


Since  the  publication  of  the  ninth  Edition  of  the  Author's  Practice, 
in  Trinity  Term  1828,  many  important  alterations  have  been  made  in 
the  Practice  of  the  Superior  Courts  of  Law  at  Westminstert  by  various 
Statutes,  Rules  of  Court,  and  Judicial  decisions.  The  principal  Sta- 
tutes, by  which  these  alterations  were  effected,  are  the  Administration 
of  Justice  act,  (11  Geo,  IV.  &  1  W.  IV.  c.  70.);  the  Speedy  Judg- 
ment  and  Execution  Act,  (1  W.  IV.  c.  7.) ;  the  Examination  of  Wit- 
nesses act,  (1  W.  rV.  c.  22.) ;  the  Interpleader  act,  (1  &  2  W.  IV.  c. 
5S,);  the  Uniformity  of  Process  act,  (2  W.  IV.  c.  39.);  and  the  Law 
Amendment  act,  (8  &  4  W.  IV.  c.  42). 

In  pursuance  of  the  power  given  by  the  Administration  of  Justice 
act,  general  rules  were  made  by  all  the  Judges,  in  Trinity  term  1831, 
and  Hilary  term  1882.  The  rules  of  Trinity  term  chiefly  relate  to 
the  putting  in  and  justifying  of  special  bail ;  the  shortening  of  de^ 
claratioM  in  actions  oiastumpnty  or  dehtj  on  bills  of  exchange,  or 
promissory  notes,  and  the  common  counts ;  the  delivery  of  particu- 
lars of  the  plaintiff's  demand,  under  those  counts ;  the  time  for  de- 
livering declarations  de  bene  esse;  the  service  of  declarations  in 
ejectment;  the  time  for  pleading;  rules  to  plead  several  matters; 
and  judgment  of  non  pros^  &c.  The  object  and  intent  of  the  rules 
oi  Hilary  Term  appear  to  have  been,  to  assimilate  the  practice  of  the 
different  courts,  and  to  render  the  proceedings  therein  more  expedi- 
tious, and  less  expensive  to  the  suitors. 


VI  PREFACE. 

In  consequence  of  the  foregoing  statutes  and  rules  of  court,  thre^ 
Supplements  have  been  already  published  by  the  Author,  to  the 
ninth  edition  of  his  Book  of  Practice:  The  first  of  these  Supple* 
ments,  which  was  brought  out  in  Michaelmas  Term  1880^  contained 
all  the  statutes,  rules  of  court,  and  decided  cases,  to  that  time,  par- 
ticularly the  Administration  of  Justice  act,  and  also  a  practical  trea- 
tise on  the  Tender  of  money,  and  the  law  relating  to  the  Fees  of 
Officers  of  the  courts,  &:c.  The  second  Supplement,  which  was  pub- 
lished in  Hilary  vacation  1832,  contained  the  general  rules  of  the 
courts,  since  the  Administration  of  Justice  act,  with  introductory 
statements  of  the  practice,  as  it  existed  before,  and  was  affected  by 
those  rules  :  And,  not  to  mention  the  act  for  the  Uniformity  of  Pro- 
cess in  personal  actions,  with  the  general  rules  of  the  courts  thereon^ 
which  appeared  in  November  following,  the  third  Supplement^  which 
was  published  in  December  1833,  and  in  which  the  Uniformity  of 
Process  act  was  incorporated,  contained  the  Practice  of  the  superior 
courts  of  law,  in  personal  actions,  and  ejectment^  &c.  so  far  as  it  was 
altered  or  affected  by  the  statutes  for  the  amendment  of  the  law,  &c. 
and  the  rules  of  court  and  decisions  thereon. 

These  Supplements^  however,  were  but  partial ;  and  the  last  of  them 
was  published  more  than  three  years  ago ;  since  which,  many  import- 
ant alterations  have  been  made  in  the  Practice,  by  subsequent  statutes^ 
rules  of  court,  and  judicial  decisions.  It  is  therefore  hoped,  that  the 
following  Work,  in  which  the  Author  has  collected  and  arranged  all 
the  recent  statutes  and  rules  of  court  on  practical  subjects,  including 
those  noticed  in  the  above  Supplements,  with  the  judicial  decisions 
thereon,  to  the  present  time,  and  on  other  matters  of  frequent  oc- 
currence in  practice,  will  not  be  unacceptable  to  the  profession. 

Under  the  Law  Amendment  act,  general  rules  were  made  by  all  the 
judges  of  the  superior  courts  of  common  law  at  Westminster,  in 
Hilary  term  1834;  which  having  been  laid  the  requisite  time  before 
both  houses  of  parliament,  came  into  operation  on  the  first  day  of 
Easter  term  following.  These  rules,  which  may  be  considered  as  the 
commencement  of  a  new  era  in  pleading,  are  of  two  kinds  :  1st,  gene-* 
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ral. rules,  relating  to  all  pleadings;  and,  2dly,  rules  relating  to 
pleadings  in  the  particular  actions  of  cunsmpnt^  covenant,  debt,  detinue, 
case,  and  trespass. 

In  treating  of  pleas  in  bar,  as  governed  by  these  rules,  the  Author 
has  considered,  in  the  27th  Chapter,  1st,  the   several  grounds  of 
defence,  and  what  pleas,  adapted  thereto,  may  be  pleaded  in  actions 
upon  contracts,  and  for  wrongs  independently  of  contract :  2dly,  the 
power  of  the  judges  to  make  alterations  in  the  mode  of  pleading,  &c. 
and  the  rules  made  by  them  in  pursuance  thereof:  ddly,  what  must 
now,. since  the  making  of  the  above  rules,  be  proved  by  the  plaintiff, 
on  the  general  issue,  or  common  plea  in  denial  of  the  contract  or 
wrong  stated  in  the  declaration :'  4thly,  what  might  have  been  for- 
merly^ and  may  now  be  given  in  evidence  thereon  by  the  defendant, 
or  must  be  pleaded  specially,  in  actions  upon  contracts  and  for  wrongs : 
5thly,  in  what  cases  the  special  matter  may  be  given  in  evidence, 
under  the  general  issue,  by  act  of  parliament :  6thly,  the  pleas  in 
actions  by  and  against  bankrupts,  or  insolvent  debtors,  and  their  re- 
spective assignees ;  or  by  and  against  executors  or  administrators, 
heirs  or  devisees :  7thly,  the  title,    commencement,  body,  and  con- 
clusion of  pleas :  8thly,  in  what  cases  the  defendant  might  formerly 
have  pleaded,  and  is  now  allowed  to  plead,  several  matters :  and, 
lastly,  the  practice  as  regards  the  signing,  delivering,  filing,  adding, 
amending,  waiving,  abiding  by,  striking  out,  or  setting  aside  pleas, 
&c.    And  though  the  new  rules  of  pleading  in  particular  actions  do 
not  extend  to  replications,  yet,  in  order  to  explain  the  different  modes 
of  replying  to  pleas  in  bar,  and  in  what  manner  the  replication  should 
deny  or  confess  and  avoid  the  facts  stated  therein,  the  several  re- 
ported cases  which  have  been  recently  determined  thereon,  in  actions 
upon  contracts  and  for  wrongs,  are  noticed  in  the  28th  Chapter. 

Some  additional  rules  were  also  made  by  the  judges,  in  pur- 
suance of  the  law  amendment  act,  and  of  the  powers  given  them  by 
the  administration  of  justice  act,  relating  to  the  practice  of  the  courts, 
in  Hilary  term  1834,  which  took  effect  on  the  first  day  of  Easter  term 
following.    These  rules,  which  are  introduced  in  their  proper  places. 


ehiefly  relate  to  demurrers^  and  proeeediogs  \neftori  aad -contain  pnro- 
viaiona  reapecting  the  admiaaion  of  written  documenta. 

The  judicial  decisions  of  the  courts,  referred  to  in  the  following 
work,  are  for  the  most  part  founded  on  the  statutea  and  rules  of  court 
before  noticed.  But  beaidea  these  deciaions,  the  Author  has,  in  order 
to  render  hia  work  more  extenaively  uaeful,  collected  and  arranged 
the  dedaiona  on  other  mattera  of  frequent  occurrence  in  practice ;  auch 
a^  an  attomey^a  right  to  recover,  when  part  of  Ua  bill  ia  taxable,  and 
part  not ;  staying  proceedinga,  until  9eewfUy  be  given  for  the  pay- 
ment of  coata ;  warrants  of  attorney^  and  entering  up  judgment 
thereon;  the  hearing  of  cowMel  at  the  trial;  the  asaeaament  of 
damages ;  and  the  judge'a  certifunatCt  to  derive  a  party  of  coata  to 
which  he  would  otherwiae  be  entitled,  or  to  entitle  him  to  coata  of 
which  he  would  otherwise  be  deprived.  Particular  attention  has 
alao  been  paid  to  the  following  important  practical  aubjecta;  viz, 
process;  appearance;  speduU  bail;  declaration;  motions  and  rules f 
and  the  practice  by  summons  and  order  at  a  judge'a  chambera ; 
proceedinga  on  the  interpleader  act ;  pleas^  and  pleadings ;  triala  be- 
fore the  sheriff,  &c. ;  the  examination  of  nntnesses  on  interrogatories ; 
triala  at  nisi  prius,  and  their  incidents ;  costs,  interlocutory  and  final ; 
s]^dj  judgment  and  execution;  and  writs  of  error,  and  the  proceed- 
inga thereon. 

The  recent  alterationa  in  the  practice  of  thecourta  are  arranged  in 
the  order  of  the  ninth  Edition  of  the  Practice,  which  ia  frequently 
referred  to.  And  for  better  underatanding  the  nature  of  theae  al- 
terationa, an  introductory  atatement  ia  prefixed  to  each  statute,  and 
rule  of  court,  ahewing  the  practice  aa  it  formerly  atood,  and  in 
what  manner  it  has  been  since  altered. 

An  Appendix  is  added,  of  Practical  Forms  in  the  Statutory  rules  of 
pleading,  and  Schedule  annexed  thereto,  and  referred  to  at  the  end  of 
the  rules  of  Practice :  And  references  are  made  throughout  to  the  Forms 
of  Practical  Proceedinga  published  by  the  Author  in  1828,  as  well 
as  those  in  the  Appendices  to  his  Supplements,  which  contain  all  the 
Forms  in  the  Schedules  to  the  diSbrcnt  statutes,  and  prescribed  by 
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the  rules  of  court :  And,  in  the  Appendix  to  the  Supplement  of  1^33, 
there  are  nearly  two  hundred  Practical  Forms,  consisting  chiefly 
of  writs  and  returns,  entries  of  process,  &c.  affidavits,  rules  of  court, 
judge's  orders,  notices,  &c. 

To  facilitate  research,  copious  Tables  are  prefixed  to  the  work, 
of  the  statutes,  rules  of  court,  and  names  of  the  cases ;  and  all  the 
different  hooks  are  referred  to,  in  which  the  cases  are  reported. 
To  the  whole  there  is  intended  to  be  a  copious  Analytical  Index, 
which  is  in  a  state- of  great  forwardness,  and  will  be  delivered  by 
the  publishers,  to  the  purchasers  of  the  present  work,  in  the  course 
of  next  Trinity  vacation.  There  will  also  be  published  with  the 
Index,  an  Addenda  of  Cases,  reported  since  the  work  went  to  press, 
and  which  could  not  be  inserted  in  the  body  of  it 

The  Author  cannot  conclude,  without  expressing  his  acknowledg- 
ments to  Mr.  William  Henry  Medlicott,  of  the  Inner  Temple,  for  the  as- 
siduity and  zeal  with  which  he  has  assisted  him  in  preparing  the  pres^it 
work  for  publication,  as  well  as  the  ninth  Edition  of  the  Practice, 
and  the  Supplements  thereto. 

• 

Temple, 
m  May,  1837. 
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2.  Postea,  Certificate,  Rule  for  Judgment,  Execution.  133. 

535.  537.  545. 565. 

3.  Entry  of  Judgment,  Teste  of  Execution.  133. 295.  545.  567. 

4.  New  Writ  of  Inauiry,  New  Trial.  295.  539. 

5.  Habere  Facias  Possessionem.  566. 628. 

7.  Execution  on  Cognovit,  or  Judgment  by  Default,  ^c.  Bank- 
ruptcy. 573.  585. 
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William  IV. 

1.  c.    7'  §    8.  Return  Days  of  Writs  of  Inquiry^  ^c.  in  Common  Pleas 

at  Lancaster.  298. 
9.  Return  Days  of  Writs  for  removing  Suits  into  Common 

Pleas  at  Lancaster.  200. 
c.  21.  §    1.  Prohibition,  Pleading,  404.  Damages.  528. 
c.  22.  (Examination  of  Witnesses  Act:)  27*  484. 

§    I.  Powers  of  IS  Geo.  IIL  c.  68.  extended  to  Colonies^ 

^c.  240.  486. 

2.  Enforcing  Attendance  of  Witnesses.  487* 

3.  Costs  of  tVrit,  or  Commission.  Id. 

4.  Rule  <yr  Order  for  Examination  of  Witnesses.  240.  487* 

5.  Attendance  of  Witnesses,  Production  of  Documents.  487* 

489. 

6.  Prisoners,  Habeas  Corpus*  490. 

7*  Examination  of  Witnesses,  Perjury.  492. 

8.  Report  of  Examiners.  493. 

9.  Costs.  ^4. 

10.  ExamnuUions,  Depositions*  Id. 

11.  Order  by  Judges  of  Durham,  488. 
1  &  2.  c.  35.  (Appropriation  of  Fees :)  37* 

§  1.   What  Fees  to  be  deemed  legal.  Id. 

2.  Legality  of  Fees,  how  settled.  38. 

3.  Persons  within  Meaning  of  Act.  Id. 

4.  Compensation  to  Officers.  Id. 
c.  58.  (Interpleader  Act :)  27.  270,  71. 

§  1.  Order  on  third  party  to  appear,  8^c.  240.  261.  27  ly 

2.  573. 

2.  Judgment  and  Decision  on,  to  be  final.  172. 

3.  Consequence  of  Non-Appearance.  272. 

4.  Orders  by  single  Judge.  Id. 

5.  Reference  to  Court.  Id. 

6.  Relief  of  Sheriffs,  ^c.  Execution.  240.  575. 

7.  Rules  and  Orders,  Costs,  Writs,  Sheriff^ s  Fees.  249. 

272. 

2.  c.  39.  (Uniformity  of  Process  Act :) 

§    ].  Writ  of  Summons,  in  ordinary  cases.  W.  70.  7^.  HI* 
^2.  Appearance.  139.  224. 

3.  Writ  of  Distringas.  61.  74.  76.  78.  80.  113.   137. 
.  240. 

4.  WHt  of  Capias.  69.  84.  91.  125.  128.  183,  4,  5.  187. 

5.  Proceedings  to  Outlawry.  61.  80.  89.  93.  94,  5.  168. 

6.  The  like,  after  Judgment.  94,  5. 
7«  Filazer,  ^c.  in  Exchequer.  95. 

8.  Writ  of  Detainer.  186. 

9.  Writ  of  Summons  against  Member  of  Parliament.  81. 

10.  Alias  and  Pluries,  61.  73.    Duration  of  Writs,  96. 

Return  of  Writs,  Statute  of  Limitations.  J  08. 1 10. 168. 

11.  Proceedings  in  Vacation.  132.  224.  228.  433. 

12.  Date  and  Teste  of  Writs,  70.  80.  88,  9.  96.  Indorse- 

ment of  Attorney's  Name,  ^c.  97. 100. 

13.  Service  of  Writ  of  Summons,  Corporations,  Hundredors, 

^c.  83.  111. 

14.  General  Rules  and  Orders  of  Judges  of  all  the  Courts. 

29. 
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William  IV. 

2.  c.  39.  §  15.  RuUs  and  Orders  for  Return  of  Writs.  168, 9.  240. 

16.  Proceedings  in  Default  of  Appearance,  or  Special  BaiL 

90. 
17*  Attorney  to  declare  whether  Writ  issued  by  his  Author^ 

ity,  %c.  98,  9.  139.  240. 

18.  Rules  and  Orders  of  Judges  of  each  ofthe.Courts.  27-  71  • 

19.  Persons  privileged  from  Arrest,  4*^.  114.  176.  OtU' 

lawryy  92.  Removal  of  Causes,  18.  60. 

20.  Service  and  Execution  of  Writs  in  particular  Districts. 

111.127. 

21.  Writs  for  Commencement  of  Personal  Actions,  59.  174. 

203.  Costs,  72.  Counties  Palatine.  78. 
2.  c.    44.  Discharge  of  Insolvent  Debtors.  191. 
2  &  3.  c.    71.  (Prescription  Act :)  4.  429. 

§    5.  PleatUng.  215.  391. 

7.  Infants,  ^c.  622,  3. 

c.  100.  Claims  of  Modus  Decvmandi,  Sfc.  4. 
c.  110.  (Appointment  of  Officers,  in  Exchequer :)  34. 
§    I.  Officers,  and  their  Duties.  36. 

4.  Clerk  of  Errors.  36.  95. 

5.  Attendance,  Hours  of  Business.  36. 

8.  Clerk  of  Pleas.  35. 

9.  Master  and  Prothonotary,  Clerk  of  Rules,  FHa' 

xer.  95. 
3  &  4.  c.    27.  §  2.  Limitation  of  Actions  to  recover  Land.  622.  3. 

3.  When  right  shall  be  deemed  to  have  accrued.  622. 
16.  Cases  of  Infancy,  Coverture,  S^c.  Id.  623. 
36.  Abolition  (f  real  and  mixed  Actions.  60.  622. 
42.  Arrears  of  Rent,  Interest.  5.  523. 
c.    42*  ^Law  Amendment  Act :)  457*  500. 

9  1.  Alterations  in  mode  of  Pleading,  S^c.  29.  254. 

334.  337.  382. 

2.  Executors  and  Administrators,  Actions.  2.  386. 

3.  Linwtalvon  of  Actions,  Debt  on  Specialties,  S^c. 

4.  591. 

4.  Infants,  Femes  Covert,  8^c.  Absence  beyond  Seas.  5. 

5.  Acknowledgment,  Part  Payment.  6. 

6.  Limitation  after  Judgment,  or  Outlawry  reversed. 

Id. 
7*  Parts  not  deemed  beyond  Seas.  Id.  7* 

8.  Pleas  in  Abatement,  Non-joinder.  319.  341. 

9.  Replication  to  such  Plea,  342. 

10.  Suhsequent  Proceedings  against  Persons  named 

therein.  210.  319. 

11.  Misnomer,  Abatement.  67.  320. 

12.  InUials.  67.  87. 

13.  Wager  of  Law.  1. 

14.  Debt  on  Simple  Contract,  Executors.  Id. 

15.  Admission  of  Written  Documents.  30. 254. 481 , 2. 

16.  Writs  of  Inquiry  before  Sheriff.  296,  7. 

17-  Trial  of  Issues  before  Sheriff,  ^c.  96.  133.  240. 

465.  539.  542. 
18.  Judgment  on  Inquiry,  133.  254.  298.  on  Trial  of 
Issues,  566.  Sheriff's  Powers.  470. 
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William  IV. 

3  &  4  c.  42.  §  19.  Stat.  1  W.  IV.  c.  J.  extended  thereto.  133.  474. 

20.  Sheriff's  Deputies.  126. 

21.  Paying  Money  into  Court.  237.  240.  312.  314, 

15.  336. 

22.  Trial  of  Local  Actions.  240.  308. 

23.  Variances,  Amendment.  216.253.259.404.514. 

518. 

24.  Finding  Facts  specially.  421.  517. 

25.  Special  Case.  Addend,  to  p.  474. 

26.  Admissibility  of  Witnesses.  483. 

27.  Interested  Witness,  Indorsement.  484. 

28.  Interest  upon  Debts.  522. 

29.  Interest,  Trover,  Trespass,  Policies  of  Assurance. 

623. 

30.  Interest,  Writs  of  Error.  61 7. 

31.  Costs,  Executors,  551. 

32.  Costs,  Several  Defendants.  418.  532.  553. 

33.  Costs,  Nolle  Prosequi.  418. 

34.  Costs,  Scire  Facias,  Demurrer.  560.  593. 

35.  Costs,  Special  Juries,  Nonsuit.  479.  534. 

36.  Taxation  of  Costs.  30.  560. 

39.  Submission  to  Arbitration,  Revocation.  240.  496. 

40.  CompelUng  Attendance  of  Witnesses.  240.  498. 

41.  Power  to  Administer  Oath.  491. 

42.  Commissions  for  taking  Affidavits,  Scotland,  Ire- 

land.  243. 

43.  Holidays,  46. 

c.    67.  (Amendment  of  Uniformity  of  Process  Act :)  92. 
§    1.  Signing  Wriis^  ^c^  Fees.  71. 

2.  Jury  rrocess,  443.  477-     Writs  of  Execution, 

Teste  and  Return.  96.  545.  567.  569. 
c.    74.  Fines  and  Recoveries,  244.  438. 
§    7.  Fines,  Amendment.  438. 

8.  Recoveries,  Amendment,  439. 

9.  Proviso,  Id, 

c.    98.  §    6.  Tender,  Bank  Notes.  20. 

7,    Bills  of  Exchange,  Usury.  276,  7-  354.  523. 
c.    97.  §  17-  Stamp  Duty,  Pleading.  414. 
c.  104.  Real  Estate,  Assets.  387.  547- 
4  &  5.  c.  39.  Costs  in  Quare  Impedit.  533.  549. 
c.  62.  (Common  Pleas  at  Lancaster  Act :) 

§  17.  Alteration  of  Mode  of  Pleading,  ^c.  30,  31.  335. 
Admission  of  Written  Documents,  ^c.  481. 
18.   Writs  of  Inquiry  before  Sheriff.  299. 
•  19.  Return  of  other  Writs  of  Inquiry.  Id. 

20.  Trial  of  Issues  before  Sheriff,  ^c.  466. 

21.  Judgment  on  Inquiry.  470. 

23.  Paying  Money  tnto  Court.  312. 

24.  Power  to  appoint  additional  Judges.  25. 
26.  Movinefor  New  Trials.  539. 

27'  Stay  (ff  Judgment  and  Execution,  Recognizance. 

540. 
28.  New  Trial.  Id, 

31 .  Execution  out  of  Superior  Courts.  50^. 

32.  Enforcing  Rules  of  Court.  249. 


STATUTES.  XXV 

William  IV. 

4  &  5.  c.  62.  §  33.  TeBte  and  Date  of  Writs,  and  Returns  of  Execu- 

tions. 96.  477.  567,  8. 
35.  Costs  of  Preparing  Pleadings,  335. 
c.    76.  rPoor  Law  Amendment  Act:) 

9  104.  Limilation  of  Actions,  7*  Notice  of  Action,  19. 

General  Issue.  380.  382. 

5  &  6.  c.    41.  Securities  for  Illegal  Considerations.  354. 

c.    59.  §  19.  Limitation  of  Actions,  7-  Notice  of  Action.  19. 
c.    76.  9  133.  Munic^l  Corporation  Act,  General  Issue.  382. 
c.    83.  §      3.  Letters  Patent,  Treble  CosU.  534.  550. 
c.  xciv.  (London  Court  of  Requests'  Act :)  175. 

§      2.  Re^al  of  Prior  Acts.  196.  382.  473. 

32.  Ltahility  of  Attomies.  176. 

47.   Time  of  Imprisonment.  196. 

49.  The  like.  Id.  197. 

63.  Limitation  of  Actions,  7*  Noticf  of  Action.  19. 

6  &  7.  c.    8.  (Mutiny  Act :) 

§    3.  Privilege  from  Arrest.  116. 
75.  Limitation  of  Actions.  8. 
c.      9.  (Marine  Act :) 

§    3.  Privilege  from  Arrest.  115. 
58.  Limitation  of  Actions.  8. 
c.    19.  Jurisdiction  of  iBishop  of  Durham.  33.  86. 
c.    44.  Insolvent  Debtors,  Discharge  under  Lords*  Act.  191. 
c.  196.  (Stannary  Courts :) 

§  11.  Execution  out  of  Superior  Courts.  567* 
12.  Enforcing  Rules.  249. 
42.  Removal  of  Causes.  199. 
c.  cxxxvii.  (Court  of  Requests'  Act  for  Westminster  :) 
§  49.  Liability  of  Attomies.  176. 
64.  67.     Time  of  Imprisonment.  197* 

85.  Limitation  ^Actions,  7*     Notice  of  Action,  19. 

86.  Privilege  of  Attortues.  175. 
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GENERAL     RULES,    &c. 

REFERRED  TO  IN  THE  FOLLOWING  WORK. 


Im  King's  Bench  : 
Of  James  I. 

%  T.  1604,  reg.  L  FiUng  Pleas.  411. 
6.  H.  1607.  Paying  Money  into  Court  316. 
Charles  I. 

17.  M.  1641.  Delivering  Demurrer  Books,  4*0.451.  Error.  614. 

Commonwealth  : 

1664.  §    1.  Sheriff's  DeptUies,  126.  Bail.  145. 
6.  Venue.  906. 

18.  New  Notice  of  Trial.  462. 
Charles  II. 

16.  E.  1663.  reg.  2.  Attorney*  s  Presence,  Warrant  of  Attorney. 

279. 
4.  Sheriff's  Deputies.  126. 
M.  — -.  §  1.  Additions  in  Affidavits.  118. 
2.  Arrest.  117. 
16.  T.  1664.  Delivering  Pleadings.  411. 

18.  E.  1666.  Signing  Pleas,  410:  Error.  614. 
33.  E.  1681.  Copies  of  Error,  S^c.  614. 

36.  E.  1684.  Err&r.  602. 
James  II. 

2.  E.  1686.  Motion  for  Concilium,  460.  452.  Error.  614. 

3  &  4  H.  1687.  Paupers.  63. 
WiLLL/kM  &  Mart  : 

2.  M.  1690.  Delivering  Pleadings.  411. 

6.  E.  1693.  reg.  III.  $2.  Prisoners.  186. 
William  III. 

8.  T.  1696.  reg.  III.  §  3.  Transmitting  Bail  Piece.  146. 
12.  T.  1700.  Delivering  Pleadings.  412. 440. 

1.  T.  1702.  BaU,  Render.  169. 

8.  M.  1709.  reg.  1.  (c.)  Exception  to  Bail.  148. 
George  I. 

2.  T.  1716.  Prisoners.  187. 

8.  H.  1721.  Term's  Notice.  293. 
George  II. 

4.  E.  1731.  Warrants  of  Attorney.  279. 
6.  E.  1732.  reg.  1.  Excepting  to  Bail.  148. 

2.  lAabtUty  of  Bail.  168. 

3.  Entry  of  Recognizance,  ^c.  157*  169< 
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In  the  King's  Bench  :  » 

Of  George  II. 

6  &  6.  T.  1732.  Imparlance,     Time  fw  Pleading,  226.  228. 

■  Delivery  of  Pleas.  411.413. 
10.  M.  1736.  reg.  1.  Declanng  by  the  bye,  202. 

2.  Rule  to  Declare,  225.  Imparlance.  226. 

14.  M.  174Q.  reg.  1.  Attornies,  Bail.  145. 

15.  £.  1742.  reg.  2.  Affidavits,  Commissioners.  124.  244. 
George  III. 

8.  H.  1768.  Abode  ofAttomies,  Service  of  Notices,  ^c.  54. 
19.  T.  1779.  Discharge  of  Prisoner,  Supersedeas.  191. 
22.  T.  1782.  Imparlance,  Time  for  Pleading.  226.  228. 

30.  E.  1790.  Short  notice  of  Trial.  461. 

31.  T.  1791.  Admission  of  Attomies,  Notice.  50. 

32.  H.  1792.  Attendance  on  Master.  181. 

33.  E.  1793.  ReseaUng  Record.  476. 

35.  T.  1795.  Attendance  on  Judge*s  Summons.  256. 
38.  H.  1798.  Demurrer  Books,  452.  Error.  614. 

40.  T.  1799.  Error.  614. 

41.  M.  1800.  Service  of  Rules.  245. 

42.  T.  1802.  Setting  aside  Annuities.  263. 

56.  T.  1816.  Prisoners,  Supersedeas.  190. 

57.  M. .  The  Uke.  Id. 

59.  H.  1819.  J^e's  Orders,  Service.  257. 
George  IV. 

2.  E.  1821.  Setting  aside  Awards.  499. 

2  &  3.  H.  1822.  IndorsemefU  on  Process.  99. 
6.  M.  1825.  Resettling  Record.  476. 
8.  £.  1827.  Joining  several  Defendants  in  one  Writ.  69. 
8  &  9.  H.  1828.  Demurrer  Books.  449. 
William  IV. 

1.  E.  1831.  Prisoners.  116. 

1.  T. .  Summons  and  Order.  256. 

3.  M.  1832.  Issuing,  Signing,  and  Sealing  fVrUs.  71. 
In  Comhon  Pleas  : 

Of  Elizabeth  : 

24.  T.  1582.  §  8.  Attorney,  Bail  145. 
Commonwealth  : 

1654.  §    1.  Sheriffs'  Dejmties,  126.  Bail.  145. 
6.  Signing  fVr its  of  Execution.  569. 
8.  Venue.  306. 

11.  Excepting  to  Bail.  199. 

12.  Render.  159,  60. 

21,  New  Notice  of  Trial,  462,  3. 
Charles  II. 

13  &  14.  H.    1661.     Excepting   to  Bail,    Habeas    Corpus. 

199. 

14  &  15.  H.  1662.  reg.  2.  /S'tompm^  Pluries  Capias,  94.  She- 

riffs* Deputies.  126. 
reg.  4.   Warrants  of  Attorney.  279. 

15  &  16.  H.  1663.  Sheriffs'  Deputies.  126. 

27.  E.  1675.  Demurrer  Books.  451. 

28.  M.  1676.  Error.  602.  606. 

29.  T.  1677.  reg.  5.  Posteas,  537.  Judgments.  548. 
James  II. 

2  &  3.  H.  1686.  Stamping  Pluries  Capias.  94. 


•  •■ 
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In  Common  Pleas  : 

Of  William  &  Mary  : 

1.  T.  1689.  reg.  2.  BaU,  Filacer.  145. 

5. 10  Mar.  1692.  Transmitting  Bail  Piece.  Id. 

9  H.  1710.  reg.  I.  Notice  of  Trial  468. 

3.  Rule  to  Declare.  225. 
6.  Action  on  Bail  Bond,  125. 
George  I. 

6.  H.  1719.  reg.  1.  Notice  of  Inquiry.  293. 
10.  T.  1724.  The  like.  Id. 
George  JI. 

6.  M.  1732.  reg.  3.  Demurrer  £ooh.  451. 

5.  Attomiesy  Bail.  145. 
13.  T.  1739.  reg.  2«  Posteas.  537.  . 

£.  1740.  reg.  1.  AffidaviU  before  Comrnitntmers.  124. 136. 
2.  Term's  Notice.  293. 
George  III. 

22.  H.  1782.  Discharge  of  Bail,  163.  Declaration,  Venue.  206. 

30.  T.  1790.  Action  an  Bail  Bond.  165. 

31.  T.  1791.  Admission  of  Attomies,  Notice.  50. 
35.  H.  1795.  Imparlance,  Time  for  Pleading.  226. 

48.  H.  1808.  reg.  2.  Notice  of  Points  for  Argument,  453. 

Error.  614. 

49.  M. .  Demurrer  Books.  451. 

50.  H.  1810.  Hearing  Counsel.  501. 

59.  T.  1819.  Old  Warrant  of  Attorney.  282. 
George  IV. 

2.  T.  1821.  Particulars  of  Demand.  302. 

6  &  7.  H.  1826.  Discharge  of  Prisoners.  191. 
8  &  9.  H.  1828.  Demurrer  Books.  44a 

10.  M.  1829.  Rule  for  setting  aside  Annuity.  263. 

Rule  for  setting  aside  Award.  499. 

11.  E.  1830.  New  Trials.  542. 

11.  T.  .  Notice  of  Points  for  Argument.  458. 

William  IV. 

1.  E.  1831.  Amending  Declaration,  Time  for  Pleading.  232. 
Prothonotaries*  Fee  for  Entry  of  Deelartaum.  39. 

1.  T.  Summons  and  Order.  256. 

2.  E.  1832.  PoBteas,  Inquisitions.  537. 
In  Exchequer  of  Pleas  : 

Of  George  I. 

3.  E.  1717.  Paupers.  64. 

11.  M.  1724.  Demurrer  Books.  451. 
George  II. 

26  &  27.  T.  1753.  §  2.  Error.  603.  605. 

§  4.  Notice  of  Inquiry.  293. 
33.  £.  1760.  BaU  in.  Error.  604. 
George  III. 

8.  H.  1768.  Entry  of  Attomies' Names.  54. 
16.  H.  1776.  Rule  to  Reply.  416. 

38.  H.  1798.  Liability  ofBaiL  158. 

39.  H.  1799.  Notice  of  Inquiry,  ^c.  292.  459. 

49.  £.  1809.  SiUing  Days  for  London  and  Middlesex.  459. 
53.  M.  1813.  Dec&ring  de  Bene  Esse.  223. 
56.  E.  1816.  Notice  of  Trial.  460. 
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Ik  ExchequbA'OP  Pleas  : 
Of  George  IV, 

9.  M.  1828.  Demurrer  Books.  449. 

WiLLIAH  IV. 

1  M.  1830. 

reg.  L     Opficbrs  op  Court,  and  their  Fees,  &c.  40. 
%    4.  Office  Hours  at  Exchequer  Office.  37. 
6.  Appomlment  ofAttomies.  54. 
reg.  IL  PRACTidE  i^eculiar  to  Exchequer  of  Pleas  : 
§    1.  PrcBcipe/or,  and  Indorsement  of  Attorney* s  Name 

on  Process.  100.  103. 

3.  Joinder  of  several  Defendants  in  one  Writ,  and  Ap' 

pearance.  140. 

4.  Reccgmzance,' and  Notice  of  Bail,  S^c.  148. 

6.  Entry  of  Appearance.  140. 

^  FUin^  and  entering  Declarations  de  bene  esse.  223. 

7.  Servtce  of  Pleadings,  Summonses,   Orders,  Rules, 

Notices,  S^c.  246.  293.  400. 

8.  Entry  of  Attomies*  Names  and  Places  of  Abode,  in 

Booh  kept  at  Master* s  Office.  64. 

9.  Service  of  Notices,  Sfc.  246.  247. 

10.  Notice  of  Taxing  Costs.  561. 

11.  Declaring  de  bene  esse,  and  Time  for  Pleading,  on 

Serviceable  Process.  204.  223. 227,  8. 

12.  Render  to  County  Gaol,  when  Defendant  is  at  large. 

162. 

13.  The  like,  when  he  is  in  custody.  163. 

14.  Sitting  Days  for  London  and  Middlesex.  459. 

15.  Time  for  justifying  Bail,  and  proceeding  on  Bail 

Bond.  166. 

16.  Justification  of  Bail  at  Chambers.  154. 

reg.  III.  Removal  of  Causes  from  Chester  and  Wales  : 
§    1.  Suits  at  Law  how  dealt  with,  after  Removal.  198. 
6.  Proceedings  may  be  continued  by  Suggestion.  199. 
6.  Rules  on  Sheriff,  S^.  to  return  Writ,  and  bring  in 

Body.  172. 

1.  H.  1831.  Sitting  Days  for  London  ancf  Middlesex.  469. 

.  Notice  of  Trial,  for  Adjournment  Day  in  London. 

460. 
.  Justification  of  Bail.  154. 

T. .  Motion  for  Concilium.  460,  51 . 

2.  M. .  Office  Hours  at  Exchequer  Office.  37. 

5.  E.  1836.  Termage  Fees.  39. 

In  Exchequer  Chamber  : 

2.  M.  1831.  Error,  Costs.  6X6. 
In  King's  Bench,  Common  Pleas,  and  Exchequer  of  Pleas  : 
Of  William  IV. 
LT.  1831. 

reg.  I.  Relating  to  Bail  : 

§    I.  Putting  in  and  justifying  Bail,  at  same  Time.  164. 

2.  Notice  of  Bail.  146. 

3.  Affidavit  of  Justification.  1^1. 166. 

4.  Notice  of  Exception.  151. 

5.  Changing  Bail.  149. 

II.  ParticuUirs  of  Demand,  S^c.  302.  304. 


XXX  TABLE   OF   RULES. 

In  Kino's  Bench,  Common  Pleas>  and  Exchequer  of  Pl^as  : 
Of  William  IV. 
1  T  1831* 

reg.  III.  Time  for  Pleading.  227. 

IV.  Judgment  q/'Non  Pros.  200.  225.  433. 
V.  Summons  and  Order,  255,  6. 
.    VI.  Delivery  of  Declaration  de  bene  esse.  204. 
VII.  Service  of  Declaration  in  Ejectment,  626. 
Vin.  Notice  of  Taxation  of  Costs.  237.561,2. 
IX.  Rule  to  plead  several  Matters.  238.  251.  409. 
X.  Form  of  declaring  on  BiUsy  or  Notes,  S^c.  212, 

213.  215.  220. 436. 
2.  H.  1832. 

reg.  I.  Fob  renderino  Practice  uniform  :  p.  28. 236.  239. 

445. 
§    1.  Entry  of  Warrants  of  Attorney.  445. 

2.  Special  Admission  o/*Prochein  Amy,  or  Guardian.  62. 

3.  Affidavit  of  Service  of  Process.  136. 

4.  Title  of  Affidavits.  120. 

5.  Addition  of  Party  makins  Affidavit,  119. 

6.  Affidavits  sworn  before  Attorney^  or  Clerk,  244. 

7.  Second  Arrest  after  Non  Pros,  ^c.  118. 

8.  Affidavit  to  hold  to  Bail,  123. 

9.  Supplemental  Affidavits,  124. 

10.  Variance  between  ac  etiam  and  Declaration,  or  want 

of&c  etiam.  163.  458. 

11.  Time  for  Sheriff  to  return  Writ,  when  Rule  expires 

in  Vacation.  169. 

12.  Indorsing  Day  and  Hour  of  filing.  Id. 

13.  Attorney,  or  Clerk,  not  allowed  to  be  Bail.  143. 145. 

14.  Transmitting  and  filing  Bail^Piece.  146. 

15.  Excepting  to  Bail,  after  Assignment  ofBailBond.  149. 

16.  Notice  (^Justification  of  Bail,  when  given.  150. 

17.  Time  for  Bail  to  justify,  after  Exception,  151.  605. 

18.  Number  of  Bail.  144. 

19.  Affidavits  of  JustificcUion  of  Bail.  152. 

20.  Rejected  Bail  may  render,  without  entering  into  fresh 

Rea^izance.  159. 

21.  Liability  of  Bail.  158. 

22.  Time  for  Bail  to  render  Principal,  on  last  Day.  160, 

61. 

23.  Proceeding  on  Bail  Bond,  pending  Rule  to  bring  in 

Body.  165. 

24.  When  Bail  Bond  may  be  put  in  Suit.  166. 

25.  Time  for  Excepting  to  Bail,  on  Habeas  Corpus.  199. 

26.  Penalty  of  Recognizance  of  Bail  in  Error.  604. 

27.  The  like,  of  Bail  in  Error  in  Ejectment.  629. 

28.  Action  on  Bail  Bond,  where  brought.  167. 

29.  Signing  Judgment  in  such  Action.  Id. 

30.  Staying  Proceedings  in  one  of  several  Actions  thereon, 

166. 

31.  Time  for  entering  Appearance  by  Original.  134. 

32.  Effect  of  Misnomer,  S^c.  in  Bailable  Process.  67.  86. 

33.  Time  for  Moving  to  set  aside  Process,  or  Proceedings, 

for  Irregularity.  105.  262. 


TABLE   OP    RULES.  XXXI 

In  Kino's  Bench,  Common  Pleas,  and  Exchequer  of  Pleas  : 
Of  William  IV. 
2.  H.  1832. 

reg.  I.     Fob  eendskino  Practice  uniform  : 

§  34.  Caruequence  of  Pleading  several  Pleas^  4*c.  without 

Rule.  289.  409. 

35.  Time  for  Declaring.  206. 

36.  Copies  of  Declaration,  against  Prisoner,  185. 

37.  Rule  to  Declare^  on  Removal  from  inferior  Court, 

200.236. 

38.  Rule  to  Declare^  unnecessary  in  other  cases.  Id.  205. 

225. 
Id.  Rule  for  Time  to  Declare,  in  Exchequer.  241. 

39.  Rule  to  Declare  peremptorily.  206.  238. 

40.  Laying  Venue  in  different  County  from  that  in  Pro- 

cess.  163.  208. 

41.  Form  of  Notice  of  Declaration.  222. 

42.  New  Rule  to  Plead  unnecessary,  after  Amendment 

of  Declaration.  233.  236. 

43.  Demand  of  Plea,  when  and  how  made.  233. 

44.  Inserting  Deed  in  Plea,  after  Oyer.  300. 

45.  Time  for  Pleading  to  Jurisdiction,  or  in  Abatement, 

^c.  321 . 

46.  Waiving  Plea.  413. 

47.  Summons  and  Order  for  Particulars  of  Demand,  ^c. 

302. 

48.  Time  for  Pleading,  after  delivery  of  Particulars. 

229.  303. 

49.  Sticking  up  Notice  of  Declaration  in  Office.  222. 

50.  Service  of  Rules,  SfC.  when  made.  245. 

51.  Shewing  Original,  on  Service  of  Rules.  247. 

52.  Term*s  Notice  of  Trials  or  Inquiry,  when  given.  293. 

460. 

53.  Time  for  giving  Rule  to  Reply.  416. 

54.  Service  of  Rule  to  Reply,  Sfc.  433. 

55.  Leave  to  pay  Money  tnto  Court.  314. 

56.  Form  of  Rule,  on  paying  it  in.  237.  315. 

57.  Notice  gf  Trial,  and  Inquiry,  and  Continuance  of  In- 

quiry,  4*c.  where  given,  292.  294.  459. 
Id.  Countermand  of  Notice  of  Trial,  or  Inquiry,  461. 

58.  Short  Notice  of  Trial,  \n  Country  Causes.  Id. 

59.  Notice  of  Inquiry,  after  Notice  of  Trial,  and  Judg^ 

ment  by  Default,  or  Demurrer  to  Declaration,  S^c. 

293. 

60.  Notice  of  Trial  at  Bar.  458. 

61.  Time  for  Countermanding  Notice  of  Trial,  in  Coun- 

try Causes,  461. 

62.  The  like,  in  Town  Causes.  Id. 

63.  Rule  for  View^  how  drawn  up,  239.  479. 

64.  New  Trial,  Costs.  543. 

65.  Time  for  Moving  in  Arrest  of  Judgment,  or  for 

Judgment  non  obstante  Veredicto.  544. 
63,  Time  for  Signing  Judgment,  after  Demand  of  Plea. 

234. 
67.  Rule  for  Judgment  unnecessary,  after  return  of  In- 
quiry.  Verdict,  or  Nonsuit.  236.  294.  535.  538. 


XXXU  TABLE   OF   RULES. 

In  Kino's  Bench,  Common  Plbas,  and  Exchequer  of  Pleas: 
Of  William  IV. 
.   2.  H.  1832. 

.  reg.  I.    For  kenperino  Practice  uniform: 

I  G&  Notice  of  Motion  unnecessary,  for  Judgment  cls  in 

case  of  Nonsuit,  242. 

69.  Motion  for  such  Judgment^  and  for  Costs  for  not 

Proceeding  to  Trial.  239.  464. 

70.  Entry  of  Issue,  in  nhat  cases  unnecessary.  446. 

462,3. 

71.  Trial  by  Proviso,  when  not  allowed,  and  Rule  for 

unnecessary.  236.  463. 

72.  jittamey^s  presence  necessary,  on  giviw  Warrant  of 
Attorney,  or  Cognovit  Acdonem,  by  Prisoner.  279. 

288. 

73.  Entering  up  Judgment  on  old  Warrant  of  Attorney. 

237.  240.  252.  280. 

74.  Costs  on  several  Counts,  or  Issues.  240.  556.  558. 

75.  Signing  Writs  of  Execution  unnecessary,  and  when 

sealed.  569. 

76.  PrsBcipe  for  Writ  of  Habere  Facias  Possessionem, 

unnecessary.  628. 

77.  Teste  and  return  ofCsL.  Sa.  to  fix  Bail.  568. 

78.  Costs  on  Plaintiff^ s  quashing  his  own  Scire  Facias. 

593. 

79.  Scire  Facias  to  revive  Judgment,  more  than  ten  years 

old.  590. 

80.  Scire  Facias  on  Recognizance,  where  brought.   591. 

81.  Signing  Judgment,  for  Non^Appearance  to  Scire 

Facias.  592. 

82.  Appearance,  by  Bail  or  Defendant,  on  Scire  Facias. 

593. 

83.  Writ  of  Error,  from  what  time  a  Supersedeas.  603. 

84.  Staying  Proceedings  against  Bail,  pending  Error. 

265. 

85.  Time  for  Proceeding  to  Trial,  or  final  Judgment  and 

Execution,  against  Prisoner.  189. 

86.  List  of  Prisoners  supersedeable,  to  be  presented  to 

Judges.  190. 

87.  Notice  of  Writ  of  Error,  S^c.  to  be  given  by  Pri- 

soners. Id. 

88.  Discharge  of  such  Prisoners.  191. 

89.  Judge's  Order  for  Discharge  of  Prisoners,  for  not 

Declaring,  SfC.  190.  255. 

90.  Rule  or  Order  for  Discharge  of  Debtor,  in  Execu- 

tion for  Small  Debts.  194. 

91.  Summons  and  Order  to  deliver,  or  tax.  Attorney* s 

Bill.  181.255. 

92.  One  Appointment  only  necessary  for  taxing  it.  Id. 

93.  Lien  of  Attorney,  on  setting  off  Debtor  Costs.  182. 

94.  Pluries  Capias  need  not  be  stamped.  94. 

95.  Entering  Proceedings  of  Record,  not  necessary  to 

charge  Defendant  in  Execution.  189. 

96.  Side-bar  Rules  may  be  obtained  on  last   Day  of 

Term.  168.238. 

97.  Enlarging  Rules,  without  Notice.  247. 


TABLE   OF    RULES.  XXXIU 

In  KiNG*s  Bench,  Comhon  Pleas,  and  Exchequer  op  Pleas: 
Of  William  IV. 
2.  H.  1832. 

reg.  I.     F^R  ftEND^RiNO  Practice  unifqi^m  : 
§  98.  Application  to  compel  Security  for  Costs.  270. 
99.  Compounding  penal  Action^  when  part  of  Penally 

goes  to  Crown.  286. 

100.  Withdrawing  Plea,  by  Defendant  in  person.  289. 

101.  Judge*  s  Order  for  good  Jury ,  on  Inquiry.  238.  251. 

292. 

102.  Order  for  Copyhold  Tenant  to  inspect  Court  Rolls. 

300. 

103.  Rule  to  change^  or  bring  back,  Venue.  309. 

104.  Costs  when  Money  is  paid  into  Court,  in  Actions 

which  are  consolidated.  317. 

105.  Entry  of  Continuances  not  required  after  Judg- 

ment by  Default.  448. 
100.  Rule  to  Discontinue,  how  obtained,  and  form  of  Rule. 

237.  417. 

107.  Signing  Pleadings.  411.  432. 

108.  Rule  to  Rejoin,  in  what  cases  unnecessary.   230. 

441.448. 

109.  Entry  of  Imparlances,  on  distinct  Roll,  unneces- 

sary. 228.446. 

110.  Pawper,  Costs.  241.  465. 

reg.  II.  Amount  of  Debt  and  Costs  to  be  indorsed  on  Process, 

4*c.  70.  100.  101.  103.  108. 

111.  Time  for  filing,  or  delivering  Declaration  de  bene 

esse.  204 

IV.  Original  Writ  not  to  be  repeated  in  Declaration.  626. 

V.  Attachment  against  Sheriff,  or  Bail^Bond,  standing 

as  a  Security.  173. 
VI.  Expense  of  Witness,  to  prove  Copy  of  Judgment, 

6tc.  480. 
VII.   The  like,  to  prove  Handwriting  to,  or  Execution  of, 

Written  Instrument,  id. 
VIII.  Computation  of  Time,  and  when  Days  are  reckoned 

exclusively  or  inclusively.  60.  230. 

2.  £.  1832.  Rules,  Notices,  Spc.  43. 

3.  M.  •■  '  ■ 

reg.  1.' Joining  several  Defendants  in  one  Writ.  69. 

2.  Fees  for  Signing,  and  Sealing  Writs,  72.     Entering 

Appearance.  141.  204. 

3.  Time  for  indorsing  Day  of  Service,  on  Summons,  111. 

4.  Time  for  indorsing  Day  of  Execution,  on  Capias,  ^-c. 

128. 

5.  Indorsement  of  Amount  of  Debt  and  Costs,  on  Writ  of 

Summons,  ^c.  100.  103. 108. 

6.  Alias,  and  Pluries,  Writs  of  Summons,  and  Capias, 

into  another  county,  73.  92.  145. 

7.  Forms  of  such  Writs.  Id. 

8.  No  adMkmal  Fee  for  non  omittas  ckmse,  in  Dis- 

tringas. 78. 

9.  IndarsemefU  of  Attorney's  Name,  S^c.  on  ff^it  sued 

out  by  Agent,  98. 
c 


XXXhr  TABLE   OF   RULES. 

In  Kino's,  Bench,  Common  Pleas,  and  Exchequer  of  Pleas; 
Of  William  IV. 

3.  M.  1832. 
reg.  10.  Conxequence  of  omitting  Indorsements^  S^c,  on  Writ,  or 

Copy.  104. 

11.  Declaration    de  bene    esse,   on    Bailable    Process. 

205. 

12.  Consequence  of  Time  for  Pleading,  ^c.  not  expiring 

before  iOth  August.  22B. 

13.  Attachment  for  disobedience  of  Judge's  Order  to  re- 

turn Writ,  when  made  in  Vacation.  169,  70. 

14.  Staying  Proceedings,  on  Declaration  of  Attorney,  that 

Writ  was  not  issued  by  his  Authority.  99. 
16.  Tttle  and  Commencement  of  Declaration.  207.  210. 

22  L.  442. 
16.  Writs  o/*  Distringas,  and  Capias,  into  County  Palatine. 

78,  9.  85. 

3.  H.  1883w  Judge's  Order  to  bring  in  Body.  171. 

T.  reg.  1.  Time  for  Declaring  against  Prisoners.  184. 

2.   Time  for  Pleading.  188. 
T.  Vac.  17  June,  1833.  Bail,  Render,  Costs.  161. 

4.  H.  1834.  Relating  to  Pleadings  ;  p.  30. 

In  general : 
reg.  1.  Title  of  Declaration,  and  Pleadings.  208.  336. 

388.  430.  444.  446. 

2.  Continuances  by  Imparlance,  S^c.abolished,  Pleas 

after  the  last  pleading,  S^c.  109.  228.  336. 

447.  475. 

3.  Entry  of  Judgments.  336.  548. 

4.  Entry  of  Warrants  of  Attorney  to  sue  or  de- 

fend.  336.  445. 

6.  Several  Counts  or  Pleas,  S^c  when  allowed  or 

not.  216,  17,  18.  336.  875.  404.  554. 

6.  Striking  out  unnecessary  Counts,  or  Pleas,  S^c. 

219.  336.  405.  555. 

7.  Costs  of  several  Counts  or  Pleas,  Sfc.  when  not 

established  upon  the  Trial.  220.  336.  405. 

530.  535.  555. 

8.  Venue  not  to  be  stated  in  body  of  Declaration,  or 

subsequent  Pleading.  209.  213.  336.  389. 431. 

9.  Actionem  non,  precludi  non,  and  Prayer  of 

Judgment,  in  what  cases  unnecessary.  336. 

389.  398.  431. 

10.  Formal  Defence  in  Plea  to  be  omitted.  336. 388. 

11.  The  words  "  by  leave  of  the  Court,'*  Sfc.  to  be 

omitted  in  further  Plea  or  Avowry.  336.  410. 

12.  No  Protestation  to  be  made  in  pleading.  336. 

431. 

13.  Special  Traverses  to  conclude  to  the  Country. 

336.  398.  432. 

14.  Form  of  Demurrer,  and  Joinder.  336.  435.  437. 

15.  Entry  of  Proceedings  on  Record*    336.  446. 

449.  476. 
■  16.  No  Fees  to  be  charged  for  more  than  one  Issue, 

in  Assumpsit,  Sfc.  336. 


TABLE   OF    RULES.  XXXV 

In  Kino's  Bench,  Common  Pleas,  and  Exchequer  of  Pleas  : 

Of  WlLLIA»  IV. 

4.  H.  1834.  Relating  to  Pleadings; 
In  general : 

reg.  17.  Plea  of  payment  of  Money  into  Court.  312.  836. 

391. 

18.  Rule  or  Order  for  such  payment  unnecessary^  ex" 

cept  under  3  &  4  W.  IV.  c.  42.  p.  237. 

312.  314.  336. 

19.  Replication  to  Plea  of  payment  of  Money  into  Court. 

315.  317.  336. 

20.  Commencement  of  Declaration,  after  Plea  in  abate- 

ment  of  Non-joinder.  210.  319.  336. 

21.  Special  Character  of  Parties  not  in  Issue,  unless 

specially  denied,  386. 
In  particular  Actions  : 
reg.  I.  Assumpsit. 

§  L  Effect  of  Plea  of  non  assumpsit.  337,  8.  340. 

2.  This  Plea  inadmissible^  in  Action  on  Note  or  Bill. 
^  361. 

3.  Matters  in  Confession  and  Avoidance,  Sfc.  to  be 

pleaded  specially.  350.  397. 

4.  Interest  how  averred,  in  Action  on  Policy  of  As- 

surance. 215. 
reg.  II.  Covenant,  and  Debt. 

§  1.  Effect  of  Plea  of  non  est  factum.  338.  357.  359. 
2.  Plea  of  nil  debet  abolished.  323.  351. 
'  3.  Effect  of  Plea  of  never  indebted,  in  debt  on  simple 

Contract.  323.  338.  360. 
4.  In  other  Actions  of  Debt,  what  Matters  must  be 

specially  pleaded.  351.  361. 
reg.  III.  Detinue. 

Effect  of  Plea  of  non  detinet.  329.  338.  364. 
reg.  IV.  Case. 

§  1.  Effect  of  Plea  of  not  guilty.  329.  338.  365,  6,  7. 

371.  374,  5. 

2.  All  matters  in  Confession  and  Avoidance  to  be 

specially  pleaded.  365. 
r^*  V.  Trespass. 

§  1.  Locus  in  quo  how  designated,  in  Declaration  in 

*  Trespass  quare  clausum  fregit.  215,  16. 

'  2.  Effect  of  Plea  of  not  guilty  in  such  Action  329. 

338.  376.  529. 

3.  The  like,  in  Trespass  de  bonis  asportatis.  329. 

339.  378. 

4.  5,  6.  Pleas  of  Right  of  Way,  or  Common,  how 

construed.  377. 
Same  Term  ;  Relating  to  Practice  :  p.  31. 

reg.  1.  Delivery  of  Demurrers,  and  Pleadings  subsequent  to 

Declaration.  412.  432.  437. 

2.  Matter  of  Lam  to  be  stated  in  Margin  of  Demurrer. 

436. 

3.  Rule  to  join  in  Demurrer  unnecessary.  437. 

4.  No  Signature  of  Counsel  to  Joinder  in  Demurrer.  438. 

5.  Issue,  or  Demurrer  book,  by  whom  made  up.  441.  449. 

c2 


XXXvi  TABLE  OF    RULES,  &C. 

In  King's  Bench,  Common  Pleas,  and  ExcHsauER  of  Pleas: 
Of  William  IV. 

4.  H.  1834.  (Relating  to  Practice  :)  p.  31. 

reg.  6.  No  Motion  or  Rule  for  conciKuxn  on  Demurrer.  238. 

4^. 

7.  Delivery  of  Copies  of  Demurrer  books.  Special  Cases^ 

and  Special  Verdicts,  to  Judges,  451. 

8.  Plea  rf  Judgment  recovered  in  another  Courts  must 

state  the  Date  qf  it^  in  margin.  454. 

9.  Writ  of  Error,  Supersedeas.  602,  3. 

10.  Rule  to  certify  or  transcribe  Record  in  Error^  unne- 

cessary, 608. 

11.  Rule  to  allege  Diminution^  or  assign  Errors,  and  scire 

facias  quare  executionem  non  in  Error,  discontinued. 

610. 

12.  Assignment  of  Errors,  and  subsequent  Pleadings  there- 

on, to  be  delivered,  and  not  filed,  611. 

13.  Scire  facias  ad  audiendum  error es  unnecessary,  un- 

less m  case  of  change  of  Parties,  612. 

14.  Setting  down  case  for  argument,  in  Error.  614. 

15.,  Delivery  of  Copes  of  Judgment  of  Court  below,  and' 
assignment  of  Errors,  to.  Judge  of  Court  above.  Id, 

16.  Entry  on  Record  of  Proceedings  in  Error  unneces- 

sary, before  setting  donm  case  for  argument,  613. 
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CHAP.  L 


C(f  Personal  Actions,  and  the  Time  limited  for  their 
Commencement  ;  and  qf  Notices  ^Action,  ^c. 

Jl  ERSONAL  Actions  are  ex  contractit,  vel  ex  delicto;  being  founded  Fenoma 

upon  contract^  or  for  wrongs^  independently  of  contract  ^     Actions 

upon  contracts,  are  account,  assumpsit,  covenant,  debt,  annuity,  and| 

scire  facias;  actions  for  wrongs,  are  case,  detinue,  replevin,  and  tres' 

pass  vi  et  armis  \ 

It  was  formerly  holden,  that  an  action  of  debt  would  not  lie  against  Action  of  debt 

an  executor  or  administrator,  upon  a  simple  contract  made  by  the  tes-  tncTaffaiMt*^ 

tator  or  intestate  S  except  in  London,  where  such  an  action  was  main-  executor  or  id- 

.  ministfitora 

tainable  by  the  custom^;  but  where  the  contract  was  made  by  the 

executor  or  administrator,  an  action  of  debt  might  have  been  main- 
tained against  him*:  And  now,  by  the  late  act  for  the  further  amend- 
ment of  the  law,  and  better  advancement  of  justice',  *'  an  action  of 
*'  debt  on  simple  contract  shall  be  maintainable,  in  any  court  of  common 
•<  law,  against  any  executor  or  administrator.'*  It  should  also  be  ob-  Wager  of  law 
served,  as  connected  with  this  subject,  that,  by  another  clause  of  the 
same  statute*,  *'  no  wager  of  law  shall  be  hereafter  allowed." 


*  I  Bac  Abr.  26.  GUb.  C.  P.  5.  and 
MeTidd  Pmc.  0  Ed.  1.  The  frequent  re- 
fcraacea  to  TUd^t  Practice  are  intended  to 
■hew  the  connexion  between  that  work  and 
the  present ;  and  how  the  practice  of  the 
(^orts  itood,  before  it  was  altered  by  sub- 
'  sequent  statutes^  rules  of  court,  and  judi- 
cial decisions. 

^  For  the  difierent  causes  of  action  com- 
prised under  the  above  heads,  see  Tidd 
Prac,  9  Ed.  1.  4,  &c. ;  and  for  an  Ouf- 
Une  or  Summary  of  real  and  maei  actions, 
see  8vp.  thereto,  18SS,  pp.  1»  &c.,  and 
the  authorities  there  referred  to,  particu- 
holy  Mr.  Sosco^t  valuable  treatise  on 
real  actions,  &c 

*  Barry  v.  Robinson,  1  New  Rep.  C  P. 


89S,  and  the  authorities  there  cited^ 

*  City  of  London's  case^  8  Co.  12fl5. 
Bohun  Prw,  Land.  U7.  149. 161. 

*  Bidden  v.  Sutton,  6  Bing.  800.  8 
Moore&P.84ft.  S.CX 

'  3  &  4  W.  IV.  c.  48.  §  14.  and  see 
the  third  Report  of  the  Common  Law 
Commissioners,  pp.  17,  18.  74. 

■  8  &  4  W.  IV.  c.  48.  §  IS.  And  as 
to  wager  of  law,  its  antiquity,  &&,  and 
the  cases  in  which  it  was  or  was  not  for- 
merly allowable,  see  S  Chit  BL  Com.  341. 
1  Chit.  PL  6  Ed.  188,  9.  Tidd  Prac  9 
Ed.  649.  3  Rep.  C.  L.  Com.  17,  18.  74. 
and  see  Barry  v.  Robinson,  1  New  Rep. 
C.  P.  897.  King  v.  WiUiams,  8  Bam. 
&  C.  688.     4  Dowl.  &  R.  3.  S.  a 

B 


2  PERSONAL    ACTIONS. 

Actions  for  ^^^  WTongs  independently  of  contract,  the  action  must  in  general 

wK.ngs  by  and    y^  brouffht  by  the  party  to  whom  the  injury  is  done,  against  the  party 

against  whom  .      .  .         .  .        . 

brought.  doing  it ;  and  if  either  of  the  parties  die,  the  action  is  gone ;  for  it  is 

Bystat.4Bdw.  a  rule,  that  actio  personalis  moritur  cum  p€rsond\    But  there  were 

some  exceptions  to  this  rule,  chiefly  arising  from  an  equitable  con- 
struction of  the  statute  4  £dw.  III.  c.  7.  by  which  executors  shall 
By  law  amend-    have  an  action  of  trespass,  for  a  wrong  done  to  their  testator**.     And 
mentacL  now,  by  the  law  amendment  act^  reciting  that  there  is  no  remedy 

provided  by  law  for  injuries  to  the  real  estate  of  any  person  deceased, 

committed  in  his  life  time ;  nor  for  certain  wrongs  done  by  a  person 

deceased  in  his  life  time  to  another,  in  respect  of  his  property,  real 

Executors,  or      ot  personal ;  it  is  enacted^  that  "  an  action  o£  trespass,  or  trespass  on 

may  bring  ao-      ''  ^®  case,  as  the  case  may  be,  may  be  maintained  by  the  executors  or 

tions  for  injuries  u  administrators  of  any  person  deceased,  for  any  injury  to  the  real 

to  real  estate 

of  deceased.         '*  estate  of  such  person,  committed  in  his  life  time,  for  which  an  action 

**  might  have  been  maintained  by  such  person,  so  as  such  injury  shall 

"  have  been  committed  within  six  calendar  months  before  the  death  of 

**  such  deceased  person ;  and  provided  such  action  shall  be  brought 

*'  within  one  year  after  the  death  of  such  person ;  and  the  damages, 

*'  when  recovered,  shall  be  part  of  the  personal  estate  of  such  person : 

Actions  may  be   «  And  further,  that  an  action  of  trespass,  or  trespass  on  the  case,  as  the 

ezecutors^r  ad-  "  c**®  ™*y  ^®>  ^^Y  ^  taaintained  against  the  executors  or  administra- 
ministrators,  for  m  ^q^  ^f  ^ny  person  deceased,  for  any  wrong  committed  by  him  in  his 

an  injury  to  pro-       ,.«     .  ,         .  ^,  . 

perty,  real  or       ^  lue  time  to  another,  m  respect  of  his  property,  real  or  personal,  so  as 
peraonal,  by  de-    «  g^^j^  injury  shall  have  been  committed  within  six  calendar  months 

"  before  such  person's  death,  and  so  as  such  action  shall  be  brought 
"  within  six  calendar  months  after  such  executors  or  administrators 
"  shall  have  taken  upon  themselves  the  administration  of  the  estate  and 
"  effects  of  such  person ;  and  the  damages  to  be  recovered  in  such  ac- 
"  tion  shall  be  payable  in  like  order  of  administration,  as  the  simple 
'*  c<mtract  debts  of  such  person."  But  if  an  action  be  brought  by  a 
termor,  upon  7  &  8  Geo.  IV.  c.  31.  for  an  injury  done  to  his  house, 
widiin  three  calendar  months  from  the  offence  committed,  and  that 
action  abates  by  the  death  of  the  termor,  after  the  three  months  have 
expired,  his  executor  cannot  bring  a  fresh  action  <^:  And  it  is  doubt- 


•  I  Wms.  Saund.  6  Ed.  216.  a.  (1.),  376.    Whcatley  v.  Une,  1  Wras.  Saund. 
and  see  Bird  u  Relfe^  {or  Relpb,)  1  Nev.  5  Ed.  81 7.     Knights  ».  Quarles,  4  Moore, 
&  M.  416.    4  Nev.  &  M.  878.    8  Ad.  6S8.    2  Brod.  &  B.  102.  a  C. 
&E.77S.S.C.  '  S&4W.  IV.c.42.5  ^  and  see  S 

*  2  Bac.  Abr.  444,  5.  and  see  Tidd  Rep.  C.  L.  Com.  17.  74. 

Prac.  »  Ed.  9.  Harobly  r.  Trott.  Cowp.  *  Tlll-Adam  (or  Adam)  v.  Inhabitants 


PERSONAL   ACTIONS. 

Mf  whether  an  executor  of  a  termor  can  in  any  case  bring  an  action 
npon  the  7  &  8  Geo.  IV.  c.  SI.  for  an  injury  sustained  in  the  life 
time  of  his  testator. 

By  the  statute  11  Geo.  IV.  &  1  W.  IV.  c.  47.  for  consolidating  Against  heirs, 
and  amending  the  laws  for  facilitating  the  payment  of  debts  out  of 
real  estate,  (Sir  Edward  Sugden's  act,)  *^  all  wills  and  testamentary 
limitations,  dispositions,  or  appointments,  made  by  any  person  or  per- 
sons, of  or  concerning  any  manors,  messuages,  lands,  &c.,  whereof 
any  person  or  persons,  at  the  time  of  his,  her  or  their  decease,  sKall 
be  seised  in  fee  simple,  in  possession,  reversion,  or  remainder,  or 
have  power  to  dispose  of  the  same  by  his,  her  or  their  last  wills  or 
testaments,  shall  be  deemed  or  taken  (only  as  against  such  person  or 
persons,  with  whom  the  person  or  persons  making  such  wills,  &c., 
shall  have  entered  into  any  bond,  covenant,  or  other  specialty,  bind- 
ing his,  her  or  their  heirs,)  to  be  fraudulent,  and  clearly,  absolutely, 
and  utterly  void,  frustrate,  and  of  none  effect:"*  And  for  enabling  such 
creditors  to  recover  upon  such  bonds,  covenants,  and  other  special- 
ties, it  18  thereby  enacted,  that  *'  in  the  cases  before  mentioned,  every 
**  such  creditor  shall  and  may  have  and  maintain  his,  her  and  their  ac- 
"  tion  and  actions  of  debt  or  covenant,  upon  the  said  bonds,  covenants, 
**  and  specialties,  against  the  heir  and  heirs  at  law  of  such  obligor  or 
**  obligors,  covenantor  or  covenantors,  and  such  devisee  and  devisees, 
*^  or  the  devisee  or  devisees  of  such  first  mentioned  devisee  or  devisees 
**  jointly,  by  virtue  of  that  act;  and  such  devisee  and  devisees  shall  be 
"  liable  and  chargeable  for  a  false  plea  by  him  or  them  pleaded,  in  the 
''  same  manner  as  any  heir  should  have  been,  for  any  false  plea  by  him 
"  pleaded,  or  for  not  confessing  the  lands  or  tenements  to  him  de- 
"  scended^:  And  if  in  any  case  there  shall  not  be  any  heir  at  law, 
M  against  whom,  jointly  with  the  devisee  or  devisees,  a  remedy  is  there- 
**  by  given,  in  every  such  case,  every  creditor,  to  whom  by  that  act 
**  relief  is  so  given,  shall  and  may  have  and  maintain  his  and  their  ac- 
"  tion  and  actions  of  debt  or  covenantf  as  the  case  may  be,  against  such 

devisee  or  devisees  solely ;  and  such  devisee  or  devisees  shall  be 

liable  for  fidse  plea  as  aforesaid."^ 


of  Brigtol,  4  Ncv.  &  M.  144.    2  AcL  &      by  11  Geo.  IV.  &  1  W.  IV.  c.  47.  §  1. 
K.  889.  S.  C.  b  Stat.  1 1  Geo.  IV.  &  I  W.  IV.  c.  47. 

*  §  &  and  see  stat.  S  W.  &  M.  c.  14.      §  S.  and  see  stat  S  W.  &  M.  c.  14.  $  S. 
S  «.  made  perpetual  by  6  &  7  W.  III.  c.  •  Sut.  11  Geo.  IV.  &  1  W.  IV.  c  47. 

14.    These  statutes,  however,  are  repealed      §  4. 

B  2 
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Limitation  of 
personal  actions. 


By  Stat.  21  Jac, 
I.  c.  16.  §  S. 


Savings  for  in- 
&nts,  &C. 


Limitation  of 
actions  of  debt 
on  specialties, 
&Cn  by  law 
Amendment  act. 


i€ 
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It  will  next  be  proper  to  take  a  view  of  the  alterations  which  have 
been  made  in  the  law  respecting  the  limitation  o£  personal  actions*; 
and  to  shew  what  evidence  is  required  of  a  new  or  continuing  contract, 
and  to  prove  that  the  action  was  commenced  in  due  time,  so  as  to 
prevent  the  operation  of  the  statutes  of  limitations. 

By  the  statute  21  Jac,  I.  c.  16.  $  3.  it  is  enacted,  that  "  all  actions 
<<  pf  trespass  quare  clattsumf regit,  &c.,  detinue,  trover,  and  repleoin,  for 
*<  taking  away  goods  and  cattle ;  all  actions  of  account,  and  upon  the 
"  case,  other  than  such  accounts  as  concern  the  trade  of  merchandize 
"  between  merchant  and  merchant,  their  factors  or  servants;  all  actions 
"  of  debt,  grounded  upon  any  lending  or  contract  without  specialty,  or 
'*  for  arrearages  of  rent ;  and  all  actions  of  assault,  menace,  battery^ 
wounding,  and  imprisonment,  shall  be  commenced  and  sued  within  the 
times  hereinafter  expressed,  and  not  after ;  that  is  to  say,  the  said 
actions  upon  the  case,  (other  than  for  slander, )  account,  trespass, 
fuare  clausum  f regit,  &c*>  debt,  detinue,  and  replevin,  within^ years 
**  next  after  the  cause  of  such  actions  or  suit,  and  not  after ;  actions  of 
"  assault,  and  battery,  wounding,  and  imprisonment,  within^imr  years ; 
"  and  actions  upon  the  case  for  words,  within  two  years  next  after  the 
"  words  spoken,  and  not  after." 

This  statute,  which  contained  the  usual  savings  for  infants,  femes 
covert,  and  persons  non  compos  mentis,  imprisoned,  or  beyond  the 
seas,  was  confined  to  the  particular  actions  enumerated  therein,  and 
did  not  extend  to  actions  of  covenant,  or  debt  on  specialty,  or  other 
rtmtter  of  a  higher  nature  ;  but  only  to  actions  of  debt  upon  a  lend- 
ing or  contract  without  specialty,  or  for  arrearages  of  rent  reserved 
on  parol  leases  ^  &c.  A  scire  facias  also,  being  founded  on  matter 
of  record,  was  not  within  the  statute^.  But. now,  by  the  law  amend- 
ment act^,  "  all  actions  oidebt  for  rent  upon  an  indenture  of  demise, 
all  actions  of  covenant  or  debt  upon  any  bond  or  other  specialty,  and 
all  actions  of  debt  or  scire  facias  upon  any  recognizance,  and  also  all 
actions  of  debt  upon  any  award,  where  the  submission  is  not  by  spe- 
"  cialty,  or  for  any  fne  due  in  respect  of  any  copyhold  estates,  or  for 
"  an  escape,  or  for  money  levied  on  any  fieri  facias,  and  all  actions  for 
"  penalties,  damages,  or  sums  of  money,  given  to  the  party  grieved,  by 

*  For  the  limitation  of  actions,  entries,      claims  of  modus  decimandi,  or  exemption. 


« 


€t 


(( 


and  distresses,  relating  to  real  property, 
see  Tidd  Sup.  18SS,  pp.  16,  &c.,  and,  as 
connected  therewith,  the  provisions  of  the 
statute  2  &  S  W.  IV.  c.  71.  **  for  short- 
ening the  time  of  pracripHon  in  certain 
cases  ",  ic/.  S6,  &c  and  2  &  S  W.  IV.  c. 
100.  '*  for  shortening  the  time  required  in 


from  or  discharge  of  tithes  ",  id.  S8,  &c. 

*>  Tidd  Prac.  9  Ed.  15,  16.  and  see 
Freeman  v.  Stacy,  Hut.  109.  Jones  «. 
Pope^  1  Wms.  Saund.  5  Ed..S8.  Hodsden 
V.  Harridge^  2  Wms.  Saund.  5  Ed.  66. 

"^  S  &  4  W.  IV.  c.  42.  §  S.  and  see  S 
Rep.  C.  L.  Com.  16.  7S. 


<c 
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'*  any  statute  now  or  hereafter  to  be  in  force,  that  shall  be  sued  or 
"  brought  at  any  time  afler  the  end  o£  the  then  present  session  of  par- 
**  liament,  shall  be  commenced  and  sued  within  the  time  and  limitation 
"  hereinafter  expressed,  and  not  after ;  that  is  to  say^  the  said  actions 
*^  of  debt  for  rent  upon  an  indenture  of  demise,  or  covenant  or  debt  upon 
any  bond  or  other  specialty,  actions  of  debt  or  scire  facias  upon  re- 
cognizance, within  ten  years  after  the  end  of  the  then  present  ses- 
sion, or  within  twenty  years  after  the  cause  of  such  actions  or  suits, 
but  not  after ;  the  said  actions  by  the  party  grieved^  one  year 
after  the  end  of  that  session,  or  within  two  years  after  the  cause  of 
such  actions  or  suits,  but  not  after;  and  the  said  other  actions, 
"  within  three  years  after  the  end  of  that  session,  or  within  six  years 
**  after  the  cause  of  such  actions  or  suits,  but  not  after :  Provided^  that 
*'  nothing  therein  contained  shall  extend  to  any  action  given  by  any 
statute,  where  the  time  for  bringing  such  action  is,  or  shall  be,  by 
any  statute  specially  limited."* 
And  it  is  thereby  further  enacted^  that  '*  if  any  person  or  persons,  Remedy  for  in- 
"  that  is  or  are  or  shaU  be  entitled  to  any  such  action  or  suit,  or  to  covert,  &c. 
"  such  scire  facias,  is  or  are,  or  shall  be  at  the  time  of  any  such  cause 
of  action  accrued,  within  the  age  of  twenty-cne  yesrs,  feme  covert^  non 
compos  mentis,  or  beyond  the  seas,  then  such  person  or  persons  shall 
be  at  liberty  to  bring  the  same  actions,  so  as  they  commence  the  same 
"  within  such  times,  after  their  coming  to  or  being  of  full  age^  discovert, 
"  of  sound  memory,  or  returned  from  beyond  the  seas,  as  other  pej- 
'*  sons,  having  no  such  impediment,  should,  according  to  the  provisions 
"  of  that  act,  have  done^:  And  that  if  any  person  or  persons,  against  Absence  of  de. 
"  whom  there  shall  be  any  such  cause  of  action,  is  or  are,  or  shall  be,  ^j^gg^j  provided 
"  at  the  time  of  such  cause  of  action  accrued,  beyond  the  seas,  then  the  fo^* 
''  person  or  persons  entitled  to  any  such  cause  of  action,  shall  be  at 
'*  liberty  to  bring  the  same  against  such  person  or  persons,  within  such 
times  as  are  before  limited,  after  the  return  of  such  person  or  persons 
from  beyond  the  seas."*> 
"  Provided  always,  that  if  any  acknowledgment  shall  have  been  Provito  in  case 
"  made,  either  by  writing,  signed  by  the  party  liable  by  virtue  of  such   neni  in  writing, 

•*  indenture,  specialty,  or  recognizance,  or  his  i^ent^  or  by  part  pay-  «'  *»>'  ^""^  P^X" 

...  ment,  &c. 

"  ment  or  part  satisfaction,  on  account  of  any  prmcipal  or  mterest 

**  being  then  due  thereon,  it  shall  and  may  be  lawful  for  the  person  or 

**  persons  entitled  to  such  actions,  to  bring  his  or  their  action  for  the 

•  On  this  statute  it  has  been  holden,  W.  IV.  c  27.  §  42.    Paget  v,  Foley,  2 

that  covenant  for  rent  in  arrear  may  be  Bing.  N.  R.  679.    S  Scott,  120.  S.  C 

brought  within  the  time  limited  thereby ;  >>  S  &  4  W.  IV.  c  42.  §  4.  and  see  3 

and  is  not  confined  to  six  years  from  the  Rep.  C.  L.  Com.  16.  78. 
time  when  it  became  payable,  by  the  5  &  4 


u 
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Llmitatioii  of 
actions  after 
judgment,  or 
outlawry,  re- 
versed. 


Stat.  21  Jac,  I. 
c.  16.  extended 
to  Scotland, 


No  part  of  the 
united  kingdom, 
&c  now  deemed 
be>'ond  the  seas. 


"  money  remaining  unpaid,  and  so  acknowledged  to  be  due,  within 
"  twenty  years  after  such  acknowledgment  by  writing,  or  part  payment 
*^  or  part  satisfaction,  as  aforesaid ;  or  in  case  the  person  or  persons 
'<  entitled  to  such  action  shall,  at  the  time  of  such  acknowledgment,  be 
**  under  such  disability  as  aforesaid,  or  the  party  making  such  acknow- 
*^  ledgment  be,  at  the  time  of  making  the  same,I)eyond  the  seas,  then 
**  within  twenty  years  after  such  disability  shall  have  ceased  as  afore*- 
'*  said,  or  the  party  shall  have  returned  from  beyond  seas,  as  the  case 
"  may  be ;  and  the  plaintiff  or  plaintiffs  in  any  such  action  or*  any  in- 
"  denture,  specialty  or  recognizance,  may,  by  way  of  replication,  state 
"  such  acknowledgment,  and  that  such  action  was  brought  within  the 
**  time  aforesaid,  in  answer  to  a  plea  of  this  statute."  ** 

"  Nevertheless,  if,  in  any  of  the  said  actions,  judgment  be  given 
"  for  the  plaintiff,  and  the  same  be  reversed  by  error,  or  a  verdict 
*'  pass  for  the  plaintiff,  and,  upon  matter  alleged  in  arrest  of  judg- 
*'  ment,  the  judgment  be  given  against  the  plaintiff,  that  he  take  no- 
'*  thing  by  his  plaint,  writ,  or  bill ;  or  if^  in  any  of  the  said  actions,  the 
"  defendant  shall  be  outlawed,  and  shall  after  reverse  the  outlawry ; 
"  that  in  all  such  cases,  the  party  plaintiff,  his  executors  or  adminis- 
*'  trators,  as  the  case  shall  require/  may  commence  a  new  action  or 
"  suit,  from  time  to  time,  within  a  year  after  such  judgment  reversed, 
**  or  such  judgment  given  against  the  plaintiff,  or  outlawry  reversed, 
"and  not  after."  « 

The  statutes  of  limitations  were  construed  to  extend  to  persons 
in  Scotland;  'so  that  if  a  plaintiff  or  defendant  resided  there,  he 
must  have  sued,  or  been  sued,  within  the  time  hmited  thereby  <^. 
And  now,  by  the  law  amendment  act%  '*  no  part  of  the  united  king- 
"  dom  of  Great  Britain  and  Ireland^  nor  the  islands  of  Man^  Guem- 
"  sey^  Jersey f  Aldemey,  and  Sark,  nor  any  islands  adjacent  to  any  of 
"  them,  being  part  of  the  dominions  of  his  Majesty,  shall  be  deemed 
"  to  be  beyond  the  seas,  within  the  meaning  of  that  act,  or  of  the  21  Jac. 
"  I.  c.  16."  And  where  an  action  was  brought  in  the  King's  Bench, 
on  a  written  engagement  entered  into  in  Scotland^  the  court  held,  that 
the  case  must  be  governed  by  the  law  of  this  country^  where  the  statute 
of  limitations  had  attached,  although  it  was  contended  that  the  Scotch 
law  must  prevail,  which  would  have  allowed  forty  years  for  com- 
mencing the  suit'.     So,  upon  a  promissory  note  given  in  France,  the 


"  Sic,  in  printed  copy  of  act,  instead  of 


on. 


t>  S  &  4  W.  IV.  c  42.  §  5.  and  see  8 
Rep.  C  L.  Com.  16.  7S.    ' 

*  $  6.  and  see  S  Rep.  C.  L.  Com.  16. 
87. 


*  Tidd  Frac,  9  £d.  16.  and  see  King  9, 
Walker,  1  Blac.  Rep.  286.  Du  BeOoiz  «. 
Lord  Waterpark,  1  DowL  &  R.  16. 

•  S&4W.IV.c.48.§7. 

'  British  Linen  Company  v.  Dnim- 
mond,  10  Bam.  &  C.  90S.     1  Barn.  & 
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payee  may  sue  tlie  maker,  if  resident  in  England^  during  six  years 
from  the  time  it  becomes  due ;  although,  by  the  law  of  France,  all 
actions  upon  promissory  notes  are  wholly  barred  after /ve  years  from 
the  date  of  the  protest  thereon*.  But  Ireland  is  still  considered  as  a 
place  beyond  the  seas,  within  the  statute  4  Ann  c.  16.  §  19,  notwith- 
standing the  act  of  Union,  and  the  3  &  4  W.  IV.  c.  42.  §  7**. 

In  actions  for  wrongs,  particular  times  of  limitation  are  frequently  Limitation  of 
appointed  by  statute,  different  from  those  in  common  cases :  Thtis,  wrongs. 
by  the  statute  7  &   8  Geo.  IV.  c.  53^  it  is  enacted,  that  "  if  any  BysUL7&8 
"  action  or  suit  shall  be  brought,  raised,  or  commenced,  against  any      ^^' 
"  officer  of  excise,  or  any  person  employed  in  the  revenue  of  ex- 
"  else,  or  any  person  acting  in  the  aid  and  assistance  of  such  officer, 
*'  or  person  so  employed  as  aforesaid,  for  any  thing  done  in  pur- 
**  suance  of  that  act,  or  any  other  act  or  acts  of  parliament  relating 
'*  to  the  revenue  of  excise,  such  action  or  suit  shall  be  commenced 
**  within  the  space  of  three  calendar  months  next  after  the  cause  of 
"  action  shall  have  arisen."     The  action  must  also  be  brought  within  By  other  su- 
the  same  period,  for  any  thing  done  in  pursuance  of  the  court  of    "^^ 
requests  acts  for  Westminster^,  the  Tower  Hamlets^,  or  London^;  the  Act 
for  making  a  communication  from  Mary-le^'bone  park,  &c.  to  Charing 
Cross ^;  the  Act  relating  to  copper  tokens^,  &c.;  the  new  street  Act  * ;  the 
Act  for  regulating  the  watermen  and  lightermen  of  the  river  Thames^ 
&c.;  the  Act  to  permit  tffe  sale  of  freer  and  cyder  by  retail^  in  England  ^; 
and  the  Poor  Law  Amendment  Act™ :  And  the  action  must  be  brought 
within  three  lunar  months,  by  the  Act  to  amend  the  laws  relating  to  the  im- 
portation of  com  " ;  within  six  calendar  months,  by  the  Act  to  prevent  the 
cruel  and  improper  treatment  of  cattle^ ;  the  Act  relating  to  the  making 


Ad.  284,  6.  S.  C.  cited ;  and  see  Trimber 
0.  Vignier,  4  Moore  8c  S.  695. 

*  Huber  v.  Steiner,  2  Bing.  N.  R.  SOS. 
2  Scott,  804.  I  Hodges,  206.  S.  C 

^  Lane  V.  Bennett,  1  Meeson  &  W. 
70.  1  Tyr.  &  G.  441.  1  Gale,  368.  S.  C. 
and  teeBatterdby  v.  Kirk,  2  Bing.  N.  R. 
684.  S  Scott,  11.  1  Hodges,  451.  S.  C. 

'  §  1 15.  Thia  and  the  following  sta^ 
tutes,  rdating  to  the  limitation  of  actions, 
ftc.,  are  additional  to  those  in  Tidd  Prae, 
9Ed.]9,  &c. 

*  6  &  7  W.  IV.  c.  cxxxtTi.  §  85.  and 
ace  SS  Geo.  IT.  c.  27.  $  28. 

*  S3  Geo.  IL  c.  80.  §  24. 

^  5  &  6  W.  1 V.  c.  xciir.  $  6S  ;  and  see 


S9&40  Geo.  III.  c.  civ.  §  18. 

«  53  Geo.  III.  c.  121.  §  87. 

*>  57  Geo.  III.  C.46.  §17. 

>'  57  Geo.  III.  c.  xxix.  §  136. 

k  7  &  8  Geo.  IV.  c.  Uxv.  §  98. 

>  11  Geo.   IV.  &  1  W.  IV.  c.  64.  § 
28. 

"'  4&5W.  IV.  c.  76.  §  104. 

"  9  Geo.  IV.  c.  60.  %  48. 

""  3  Geo.  IV.  c.  71.  §  6.  It  should  be 
observed,  however,  that  this  statute  is  re- 
pealed by  the  5  &  6  W.  IV.  c.  &9.  by 
which  latter  statute,  §  19.  the  action  must 
be  commenced  within  one  calendar  month 
next  after  the  fact  corafnilted :  .^nd  for  a 
determination    thereon,    bee    Hopkins   r. 
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and  sale  o{  bread  ^;^e  Act  for  amending  the  law  respecting  pilots  and 
pilotage^;  and  the  Metropolitan  po/ice  Act*':  within  «x  /ttnarmonths, 
by  the  Act  for  regulating  the  rates  of  porterage^ ;  and  the  mutiny  ^,  and 
marine^,  Acts ;  and  within  twelve  months,  by  the  Act  respecting  the 
postage  of  letters  s. 
In  trover.  The  Statute  of  limitations,  21  Jac.  I.  c.  16.  §  3.  is  a  bar  in  an  action  of 

trover,  commenced  more  than  six  years  after  the  conversion,  although  the 
plaintiff  did  not  know  of  it  until  within  that  period  ;  the  defendant  not 
having  practised  any  fraud,  in  order  to  prevent  the  plaintiff  from  obtain- 
ing that  knowledge  at  an  earlier  period^.  But,  to  support  a  plea  of  the 
statute  of  limitations  in  trover,  by  shewing  a  conversion  more  than  six 
years  before  the  action  brought,  the  defendant  must  either  prove  an 
actual  conversion  in  fact,  or  give  evidence  of  an  absolute  and  im- 
qualified  demand  and  refusal,  before  that  period*:  And  the  mere 
taking  away  and  destroying  a  part  of  the  property^  which  is  in  the 
hands  of  a  bailee,  who  may  deliver  up  the  rest,  is  not  a  conversiqn 
of  the  whole,  so  as  to  entitle  the  bailor  to  maintain  trover  for  the 
Form  of  plead-  whole  ^  To  a  declaration  in  trover  by  an  administrator,  for  a  conver- 
^^'  sion  after  the  death  of  the  intestate,  a  plea  of  not  guilty  of  the  pre- 

mises within  six  years,  was  holden  to  be  bad  upon  special  demurrer ;  it 
not  being  equivalent  to  an  allegation,  that  the  cause  of  action  did  not 
accrue  within  six  years  ^. 
Means  of  pre-  In  order  to  prevent  the  operation  of  the  ^tutes  of  limitations,  it 

lion  of  stauites     ^^  ^  general  necessary  for  the  plaintiff  to  prove  that  the  action  was 

of  limitations,  in  commenced  in  due  time  afler  the  cause  of  it  originally  accrued,  or 

actions  upon  .  .  r«  . 

contracu.  was  subsequently  admitted  to  continue.     Two  questions,  therefore, 

frequently  occur  on  these  statutes,  in  actions  upon  contracts  ;  1st,  what 

shall  be  deemed  sufficient  evidence  of  a  new  or  continuing  contract,  so 

as  to  prevent  the  operation  of  them ;  and,  secondly,  at  what  time  the 

action  may  be  said  to  have  been  commenced. 

Acknowledge  It  was  formerly  holden,  that  a  bare  acknowledgment  of  a  debt  by 

when  suffideut*^  ^^®  defendant,  and  that  of  the  slightest  nature",  within  six  years  be- 

or  not,  for  that 

purpose. 

Crowe»  7  Car.  &  P.  373.  ;nt  Ld.    Den-       149.  7  Dowl.  &  R.  7S9.  S.  C  ;  and  see 
mant  Ch.  J.  Ballanttne,  on   the  statute  of  limitations, 

•  3  Geo.  IV.  c.  cvi.  §  29.  97,  &c.  Tidd  Prac.  9  Ed.  81. 

*>  6  Geo.  IV.  c.  186.  §  84.  *  Philpot  v,  Kelly,   1  Har.  &  W.  134. 

"^  10  Geo.  IV.  c.  44.  §  41.  4  Nev.  &  M.  611.  3  Ad.  &  £.  106.  S.  C. 

•  39  Geo.  III.  c.  Ivlii.  §  18.  and  see  Fraser  v.   Swansea   Canal  Com-- 

•  6  &  7  W.  IV.  c.  8.  §  76.  pany,  1  Ad.&  E.364.  3  Nev.  &  M.  391. 
/  6  &  7  W.  IV.  c.  9.  §  68.  S.C.  Jenkins  P.Cooke,  I  Ad.&E.  37«.(a.) 

^  66  Geo.  III.  c.  163.  $  64.  ^  Pratt  v.  Swaine,  8  Barn.  &  C.  286. 

*"  Granger  v.  George,  6  Barn.   &  C       2  Man.  &  H.  360.  S.  C. 
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fore  the  commenceinent  of  the  action,  was  sufficient  to  prevent  the 
<^ration  of  the  statutes  of  limitations  ^ :  but,  from  more  recent  cases  \  ^ 

it  seems  that,  in  order  to  take  a  case  out  of  the  statutes,  it  is  neces- 
sary to  prove  an  actual  promise  by  the  defen4ant,  or  an  absolute 
and  unqualified  acknowledgment,  from  which  a  promise  may  be  in- 
ferred, to  pay  the  debt,  as  stated  in  the  declaration ;  and  if  the 
promise  was  conditional,  that  the  condition  was  performed  before  the 
bringing  of  the  action. 

Before  the  making  of  the  statute  9  Geo.  IV.  c.  14.  (Ld.  Tenterden*s  By  Lord  Ten- 
Act,)  various  questions  had  arisen,  in  actions  founded  on  simple  con-  ^°^*  ^^ 
tract,  as  to  the  proof  and  effect  of  acknowledgments  and  promises  of- 
fered in  evidence,  for  the  purpose  of  taking  cases  out  of  the  opera- 
tion of  the  enactments  of  the  statute  21  Jac,  I.  c.  16.  §  3.  <';  and  it 
being  deemed  expedient  to  prevent  such  questions,  and  to  make  pro- 
vision for  giving  effect  to  the  said  enactments,  and  to  the  intention 
thereof,  it  was  enacted  by  the  above  statute,  (9  Geo.  IV.  c.  14<^.)  that  In  actions  of 
in  actions  of  debt,  or  upon  the  case,  grounded  upon  any  simple  con-  ^|^  noacSow- 
tract,   no  acknowledgment  or  promise,  by  words  only,   shall  be  ledgment  shall 
«  deemed  sufficient  evidence  of  a  pew  or  continuing  contract,  whereby  cient,  unless  it* 

"  to  take  any  case  out  of  the  operation  of  the  said  enactments,  or  J*  *"  ^^'^ting*  ^ 

.  ^y  p^rt  pay- 

either  of  them,  or  to  deprive  any  party  of  the  benefit  thereof,  unless  ment. 

such  acknowledgment  or  promise  shall  be  made  or  contained  by 
or  in  some  writing,  to  be  signed  by  the  party  chargeable  thereby ; 
**  and  that  where  there  shall  be  two  or  more  joint  contractors,  or  Case  of  joint 
•*  executors  or  administrators  of  any  contractor,  no  .such  joint  con-  *^°'™^^*>"' 
*'  tractor,  executor  or  administrator,  shall  lose  the  benefit  of  the  said 
enactments,  or  either  of  them,  so  as  to  be  chargeable  in  respect  or 
by  reason  only  of  any  written  acknowledgment  or  promise,  made 
and  signed  by  any  other  or  others  of  them :  Provided  always,  that  Effect  of  pay- 
nothing  therein  contained  shall  alter  or  take  away,  or  lessen  the  ^oHmeralt] 
effect  o£  any  payment  of  any  principal  or  interest,  made  by  any 

person   whatsoever:    Provided  also,   that   in  actions  to  be  com-   Pl^^ntiff, though 

...  barred  as  to  one 

•*  menced  against  two  or  more  such  jomt  contractors,  or  executors  or  ©r  more  joint 

*  Tidd  2'rac.  9  Ed.  22,  &c.  51d.     Gould  v.  Shirley,  2  Moore  &  P. 

i>  A*Court  V.  Cross,  S  Bing.  829.  SSI.  581.     Haydon  (or  Eden)  e.  Williams,  4 

TuUock  o.   Dunn,  Ry.  &  M.  416.  per  Moore  /k  P.  811.    7  Bing.  168.  S.  C. 

JbboUt  Ch.  J.    M*Culloch  v.  Dawes,  9  Lang  v,  Mackenzie,  4  Car.  &  P.  468.  per 

Dowl.  &  K.  40.    Ayton  v.  Bowles,  12  Tindal,  Ch.  J.    Bealey  v.  -Greenslade^  1 

Moore,  305.  4  Bing.  10ft.  S.  C  Tanner  Price  N.  R.   144.   2  Cromp.  &  J.  61. 

V.  Smart,  6  Bam.  &  C.  60S.  9  Dowl.  &  R.  2  Tyr.  Rep.  121.  S.  C 

549.  S.  C  Brydges  v,  Pluniplre,  9  DowU  '^  AnU,  4. 

A  R.  716.  Pierce  ».  Brewster,  12  Moore,  •*  §  1. 
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coninctors,  may 
proceed  against 
others. 


Pleas  in  abate* 
ment,  for  non- 
joinder. 


ComnenceneBt 
and  operation  of 
act. 


Dedaiont 
thereon. 


"  administrators,  if  it  shall  appear  at  the  trial,  or  otherwise,  that  the 
^  plaintiff,  though  harred  by  either  of  the  therein  recited  acts,  or 
"  that  act,  as  to  one  or  more  of  such  joint  contractors,  or  executors 
«<  or  administrators,  shall  nevertheless  be  entitled  to  recover  against 
**  any  other  or  others  of  the  defendants,  by  virtue  of  a  new  acknow- 
'*  ledgment  or  promise,  or  otherwise,  judgment  may  be  given,  and 
**  costs  allowed  for  the  plaintiff,  as  to  such  defendant  or  defendants 
"  against  whom  he  shall  recover,  and  for  the  other  defendant  or  de- 
"  fendants  against  the  plaintiff."  * 

And  it  is  thereby  further  enacted,  that  '*  if  any  defendant  or  de- 
"  fendants,  in  any  action  on  any  simple  contract,  shall  plead  any 
**  matter  in  abatement,  to  the  effect  that  any  other  person  or  persons 
"  ought  to  be  jointly  sued,  and  issue  be  joined  on  such  plea,  and  it 
«  shall  appear  at  the  trial  that  the  action  could  not,  by  reason  of  the 
'*  said  recited  acts,  or  that  act,  or  of  either  of  them,  be  maintained 
^  against  the  other  person  or  persons  named  in  such  plea,  or  any  of 
'*  them,  the  issue  joined  on  such  plea  shall  be  found  against  the  party 
**  pleading  the  same."  ^  This  statute  was  limited  to  commence  and 
take  effect  on  the  first  day  of  January  1 829  « :  And  it  was  holden, 
that  the  Jirst  section  of  the  statute  bad  a  retrospective  operation, 
and  applied  to  parol  acknowledgments  made  before  its  provisions 
came  into  effect,  although  such  acknowledgments  were  made,  and 
the  action  brought  thereon,  before  the  commencement  of  the  act  ^. 

Since  the  making  of  this  statute,  it  was  determined,  in  a  case  where 
the  defendant,  by  letter,  had  admitted  a.  balance  to  be  due,  without 
stating  the  amount,  that  this  would  take  the  case  out  of  the  statute 
of  limitations,  so  as  to  entitle  the  plaintiff  to  nominal  damages  :  And 


*  Ob  this  statute  it  has  been  holden, 
that  an  acknowledgment  agned  by  the 
tigent  of  the  debtor,  will  not  revive  a  debt 
barred  by  the  statute  of  limitations:  I< 
must  be  signed  by  the  debtor  himself. 
Hyde  v.  Johnson,  8  Bing.  N.  R.  776.  S 
Scott,  289.  2  Hodges,  94.  S.  C. 

»»  §2. 

*  §  10. 

^  HiUiard  v.  Lenard,  1  Moody  Si  M. 
297.  per  Ld.  TerUerden,  Ch.  J.  Ansel! 
V.  Ansell,  S  Car.  &  F.  663.  1  Moody  & 
M.  299.  S.  C.  per  Ld.  Tenterden,  Ch.  J. 
Towler  v.  Chatterton,  8  Moore  &  P.  619. 
6  Bing.  258.  Wilk.  Slat.  Lira.  146.  S.C. 
and  see  Amner  v.  Catteil,  5  Bing.  208. 


2  Moore  &  P.  967.  S.  C.  3  Car.  &  P. 
564.  (6.)  1  Moody  dt  M.  299,  800.  m 
notii.  Wilk.  Stat  Ltm.  143,  A*c.  S.  C. 
Lockky  o.  Maund,  2  Leg.  Obs.  286, 6.  in 
Chan.  But  the  sixth  section  of  the  above 
statute,  as  to  representations  of  character, 
not  having  a  retrospective  operation,  it  has 
been  holden,  that  an  action  commenced  be- 
fore the  first  of  Januarjf  1829,  but  tried 
after  that  day,  on  such  a  representation, 
made  by  parol  before  the  passing  of  the 
statute^  is  maintunable.  Fellowes  v.  Wil- 
liamson, 1  Moody  &  M.  306.  per  Ld. 
TerUerden^  Ch.  J. 

*  Dickenson  9.  Hatfield,  5  Car.  &  P. 
46.    2  Moody  &M.  141.  S.C 


LIMITATION   OF  ACTIOKS; 


11 


a  promise  in  writing,  signed  by  the  party  chargeable  thereby,  to  pay 
his  proportion  of  a  joint  debt  more  than  six  years  old,  is  a  sufficient 
compliance  with  the  provisions  of  the  9  Geo.  IV.  c.  14.  $  1.  to  take 
the  case  out  of  the  statute  of  limitations,  though  no  amount  is  speci* 
fied  in  the  promise ;  and  a  plaintiff,  suing  on  such  promise,  is  not 
confined  to  nominal  damages,  but  may  recover  the  whole  of  such 
proportion,  upon  proving  the  amount  by  extrinsic  evidence  ^    So, 
where  an  administratrix  sued  for  a  debt  due  to  the  intestate,  and  it 
appeared  that  the  debt  accrued  more  than  fix  years  before  the  com- 
mencement of  the  action,  but  that,  within  six  years,  the  defendant 
and  the  agent  of  the  administratrix  went  through  the  account  to- 
gether, and  struck  a  balance,  which  the  defendant  promised  to  pay 
as  soon  as  he  could ;  it  was  holden,  that,  though  the  promise  was  not 
in  writing,  the  administratrix  was  entitled  to  recover,  on  an  account 
stated  with  her,  and  that  the  statute  of  limitations  was  no  bar^ 
But  where  letters  had  been  written  by  the  defendant  to  a  friend  of 
the  plaintiff,  stating  that  the  plaintiff's  daim,  with  that  of  others, 
should  receive  that  attention  which,  as  an  honourable  man,  the  de- 
fendant considered  them  to  deserve,  and  that  it  was  his  intention  to 
pay  them,  but  he  must  be  allowed  time  to  arrange  his  affairs,  and  if 
he  were  proceeded  against,  any  exertion  of  his  would  be  rendered 
abortive ;  this  was  holden  not  to  be  an  unqualified  acknowledgment, 
from  which  the  court  could  imply  a  sufficient  promise  to  pay,  to  take 
the  case  out  of  the  statute  ^.     So  where  a  defendant,  by  a  deed,  re^ 
citing  that  he  was  indebted  to  the  plaintiff  and  others,  assigned  his 
property  to  the  plaintiff,  in  trust  to  pay  all  such  creditors  as  should 
sign  the  schedule  of  debts  annexed,  provided  that  if  all  did  not  sign, 
the  deed  should  be  void,  but  the  plaintiff  never  signed,  nor  was  the 
amount  of  his  debt  stated ;  the  court  held,  that  this  was  not  a  suffi- 
cient acknowledgment,  to  take  the  plaintiff's  debt  out  of  the  statute  of 
limitations,  althouglf  it  was  admitted  orally,  that  he  had  but  one  debt  ^. 
So  it  has  been  holden,  that  a  debt,  bearing  interest,  is  not  taken  out 


*  Lecbmerei;.  Fletcher,  1  Cromp.  &  M. 
633.  S  Tjr.  Rep.  450.  S.  C.  And  for  other 
instances,  in  which  a  subsequent  acknow- 
ledgment, or  promise,  has  been  deemed  suf- 
ficient to  lake  a  case  out  of  the  statute  of 
limitations,  see  Dabbsv.  Humpbfies,  (or 
Humphrey,)  10  Blng.  446.  4  Moore  & 
&  286.  &  C.  Dodson  v.  Mackey,  4  Nev. 
&  M.  3S7. 

t>  Smith  0.  Forty,  4  Car.  &  P.  126.  per 
Vaughan,  B. 


^  Feam  v,  Lewis,  4  Moore  &  P.  I.  6 
BiDg.S49.  4  Car.  &  P.  178.  S.  C.  and 
see  Cory  v,  Bretton,  4  Car.  &  P.  M2.per 
Tmdal,  Ch.  J.  Brigstocke  o.  Smith,  1 
Cromp.  &  M.488.  8Tyr.  Rep.  445.  S.  a 
Linsell  (or  Linley)  o.  Bonsor,  2  Bing. 
N.  R.  241.  2  Scott,  889.  1  Hodges,  805. 
S.  C  ;  but  see  Evans  v,  Heathcote^  1  Leg. 
Obs.  398.  K.  B. 

<■  Kennett  v.  Milbank,  8  Bing.  88.  1 
Moore  &  S.  102.  S.  C.      Edmunds  v. 
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of  the  statute  of  limitations,  by  an  engagement,  signed  by  the  debtor, 
to  charge  his  estate  with  a  sum  corresponding  in  amount  with  the  debt, 
and  interest  from  the  date  of  the  engagement*.  When  a  written  pro- 
mise to  pay  a  debt,  barred  by  the  statute  of  limitations,  has  been  lost, 
oral  evidence  of  the  contents  of  the  writing,  may  be  given  **.  But 
it  has  been  doubted,  whether  the  date  of  an  acknowledgement  of  a  debt 
made  in  writing,  pursuant  to  Lord  TenterderCs  act,  can  be  proved  by 
extrinsic  oral  evidence  ^ 
Effect  of  part  In  order  to  take  a  case  out  of  the  statute  of  limitations,  by  a  part 

priiSpal,  OT  in-    payment,  it  must  appear  that  the  payment  was  made  on  account  of 
terest.  the  debt  for  which  the  action  is  brought,  and  that  it  was  made  as 

part  payment  of  a  larger  debt^:  And  a  verbal  acknowledgement 
of  the  payment  of  part  of  a  debt  within  six  years,  is  not  suf- 
ficient for  that  purpose^.  But  a  supply  of  goods,  in  pursuance 
of  an  agreement  to  deliver  them  in  diminution  of  a  previous  debt, 
is  a  sufficient  part  payment,  to  take  the  debt  out  of  the  statute  of 
limitations  ^  And  where  the  payment  of  a  sum  of  money  is  proved 
as  a  fact,  and  not  by  a  mere  admission,  its  appropriation  to  a  particular 
account,  whether  in  respect  of  principal  or  interest,  may  be  shewn  by 
declarations  of  the  party  making  the  payment ;  and  such  declarations 
need  not  have  been  at  the  time  of  such  payment  s.  So,  where  a 
testator  bequeathed  to  his  two  daughters  £250  each,  to  be  paid  when 
they  arrived  at  the  age  of  twenty-one,  and  till  that  period,  the 
expenses  of  board,  clothes,  and  education  to  be  borne  and  paid  by  his 
executors;  and  he  appointed  executors,  and  also  trustees,  with  all 
necessary  powers  to  fulfil  the  will :  At  a  meeting  of  the  trustees  and 
executors,  for  the  purpose  of  settling  the  testator's  affairs,  the  ex- 
ecutors paid  over  to  the  trustees,  inter  alia,  the  sum  of  ^500,  to  be 

Downes,  4  Tyr.  Rep.  173.    2  Cromp.  &  '^  Edmunds  o.  Downes,  4  Tyr.  Rep. 

M.  459.  S.  C.  and  «ee  Emery  v.  Doy,  1  178.    2  Cromp.  &  M.  459.  S.  C. 

0                        Cromp.  M.  &  R.  245.     4  Tyr.  Rep.  696.  *  Tippeia  v.  ^eane,  1  Cromp.  M.  &  R. 

S.  C.  262.    4  Tyr.  Rep.  772.  S.  C  and  see 

*  Martin  v.  Knowles,  I  Nev.  &M.  421.  Linsell  (or  Linley)  v.  Bonaor,  2  Bing. 

And  for  other  cases,  in  which  a  subsequent  N.  R.  241.    2  Scott,  899.     1  Hodges, 

acknowledgment,  or  promise,  will  not  take  805.  S.  C. 

a  case  out  of  the  statute  of  limitations,  *  Willis  v.  Newham,  8  Younge  &  J. 

see  Wilby  v.  Henman,  4  Tyr.  Rep.  967.  618. 

2  Cromp.  &  M.  658.   S.  C.    Paddon  v.  '  Hart  o.  Nash,  1  Gale,  J  71.  2  Cromp. 

Bartlett,  4  Nev.  &  M.  821.;  but  see  ui.  M.  &  R.  887.  S.  C.    Hooper  (or  Cooper) 

824, 6.  (6).    6  Nev.  &  M.  888.     1  Har.  o.  Stevens,  1  Har.  &  W.  480.    5  Nev.  & 

&  W.  477.  S.  C.    Reeves  v.  Hearne,  1  M.  685.    7  Car.  &  P.  260.  S.  C 

Mecson  &  W.  823.  «  Waters  p.  Tompkins!   1   Tyr.  &  G. 

^  Haydon  (or  Eden)   p.  Williams,    4  187.    2  Cromp.  M.  &  R.  728.     1  Gale, 

Moore  &  P.  8 1 1 .    7  Bing.  1 63.  S.  C.  823.  S.  C. 
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set  apart  for  the  payment  of  the  legacies  to  the  daughters,  when  they 
.  attained  the  age  of  twenty-one ;    this  sum  was  afterwards  lent  hy 
the  trustees  to  the  defendant,  on  a  promissory  note,  which  described 
them   "  as  trustees  acting  under  the  will  of  the   late  Mr.  JV,  B" 
(the  testator);  and  the  court,  under  these  circumstances,  held  that  a 
payment  of  principal  and  interest  to  one  of  the  legatees,  within  six 
years,  was  sufficient  to  take  the  case  out  of  the  statute  of  limitations, 
and  that  the  trustees  had  a  right  to  maintain  an  action  on  the  note  \ 
So  where  A,  and  B.  had  signed  a  promissory  note,  by  which  they 
promised,  "  as  churchwardens  and  overseers,*'  to  pay  to  C  or  order 
a  sum  of  money  with  interest,  which  sum  was  in  fact  the  amount  of  a 
loan  made  by  C  for  the  use  of  the  parish,  it  was  holden  that  the 
payment  of  interest  on  such  note,  from  time  to  time,  by  the  vestry, 
was  a  sufficient  acknowledgment  of  the  debt,  to  take  the  case  out  of 
the  statute  of  limitations  ^ :   A  fortiori,  where  B.   had  audited   the 
parish  accounts,  in  which  payments  of  interest  on  the  note  were        " 
entered ^     But  proof  of  a  payment  of  I2s,  as  interest  money,  does 
not  justify  a  verdict,  finding  a  debt  of  £13  16^.^    And  where  to  a 
declaration,  stating  that  the  defendant  had,  sixteen  years  before,  made 
and  delivered  his  promissory  note  payable  on  demand,  with  interest, 
to  the  plaintiff,  but  neglected  to  pay,  except  interest,  which  he  paid  up 
to  a  day  within  six  years,  the  defendant  pleaded  that  the  cause  of 
action  did  not  accrue  within  six  years,  the  court  held  the  plea  to  be 
sufficient*^. 

The  payment,  within  six  years,  of  interest  due  upon  a  note  beyond  In  action  on 
that  period,  where  the  note  remains  in  the  hands  of  the  payee,  is  suf-  ^^^^     ^ 
ficient  to  take  the  case  out  of  the  statute  of  limitations®:  and  pay- 
ment of  interest  on  a  promissory  note  to  an  administrator,  who  had 
omitted  to  take  out  administration  in  the  diocese  in  which  the  note 
was  bonum  notabile,  was  holden  to  be  a  sufficient  acknowledgment  of 
the  debt,  to  defeat  a  plea  of  the  statute  of  limitations  '.     So,  payment  of 
interest,  by  one  of  several  drawers  of  a  joint  and  several  promissory    \ 
note,  will  take  the  case  out  of  the  statute,  as  against  any  of  the  other 
drawers,  in  a  separate  action  on  the  note  against  him  ^ ;  and  the  sta- 

'  Megginson  v.  Harper,  2   Cromp.  &  ISl.  S.  C. 

M.  822.     4  Tyr.  Rep.  94.  S.  a  '  Clarke  v.  Hooper,  10  Bing.  480.    4 

t>  Cr«w  tF.  Petit,  8  Nev.  ix  M.  456.  Moore  &  S.  S53.  S.  C. 

'  Leeson  v.  Smith,  4  Nev.  &  M.  804.  '  Wbitcomb  v.  Whiting,  Doug.  652, 8. 

^  Hollis  V,  Palmer,  2  Bing.  N.  R.  718.  Burleigh  v.  Stott,  8  Bam.  &  C.  S6.    2 

*  Beaky  o.  Greentlade,  1  Price,  N.  R.  Man.  &  R.  98.  S.  C.     Chippendale  o. 

144.    2  Cromp.  &  J.  61.    2  Tyr    Rep.  Thurston,  4  Car.  &  P.  98.    1  Moody  & 
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tute  9  Geo,  IV.  c  14.  §  1.  has  not  altered  the  law  in  this  re8pect\ 
In  SL  joint  action  against  several  drawers  of  a  promissory  note,  it  was 
formerly  holden,  that  an  acknowledgment^  within  six  years,  by  one  of 
them,  would  revive  the  debt  against  another,  although  the  latter  had 
made  no  acknowledgment,  and  only  signed  the  note  as  a  surety  ^. 
And  where  A,  and  B,  had  given  a  joint  promissory  note  for  £600  to 
C  an  account,  in  which  B,,  as  between  himself  and  C,  gave  credit 
for  interest  upon  a  sum  of  £600,  was  deemed  evidence,  in  an  action 
by  C  against  J.  and  B,,  to  take  the  case  out  of  the  statute  of 
limitations  ^. 

In  order  to  prove  the  payment  of  interest,  or  a  part  of  the  principal, 

an  indorsement  made  by  the  obligee  upon  the  bond,  within  twenty 

years,  was  formerly  allowed  to  be  evidence^;  but  an  indorsement 

made  after  the  presumption  had  taken  place,  was  not  admissible^: 

And  now,  by  the  statute  9  Geo.  IV.  c.  14.  *  *'  no  indorsement  or  me- 

*'  morandum  of  any  payment,  written  or  made  after  the  time  appointed 

'*  for  that  act  to  take  efiect,  upon  any  promissory  note,  bill  of  ex- 

**  change^  or  other  writing,  by  or  on  the  behalf  of  the  party  to  whom 

**  such  payment  shall  be  made,  shall  be  deemed  sufficient  proof  of 

"  such  payment,  so  as  to  take  the  case  out  of  the  operation  of  either 

Case  of  sim.       "  of  the  acts  therein  recited."    By  another  clause  of  the  same  statute', 

debt,^alieffed  by    "  ^^^  ^^  recited  acts,  and  that  act,  shall  be  deemed  and  taken  to  ap- 

way  of  set  off.      «  ply  to  the  case  of  any  debt  on  simple  contract,  allied  by  way  of  set 

"  offf  on  the  part  of  any  defendant,  either  by  plea,  notice,  or  otherwise." 
Where  a  plea  of  set  off  stated,  that  the  plaintiff  made  his  promis* 
aory  note,  payable  to  A.  C,  which  was  duly  indorsed,  and  delivered 
to  the  defendant,  after  A.  C.'s  death,  by  his  administrator,  and  was 


Indorsement  of 
payment  on 
bond,  or  pro- 
missory note, 
&C.  when  not  ad- 
missible in  evi- 
dence. 


M.  411.  S.  C.  per  Parke,  J.  Pease  p. 
Hirst,  10  Barn.  &  C.  122.  5  Man.  & 
R.  88.  S.  C  Wyatt «.  Hodson,  8  Bing. 
800.  and  see  Fenton  p.  White,  1  Leg.  Oba. 
88$.  per  Garrew^  B. ;  but  see  Wylde  v. 
Porter,  1  Ad.  &  E.  748. 

*  Chippendale  v,  Thurston,  4  Car.  &  P. 
98.  I  Moody  &  M.411.  S.  C.  per  Parke, 
J.  In  this  casc^  the  interest  was  one  of 
the  iletns  in  an  account,  of  which  the  party 
had  paid  the  balance ;  which  was  ruled  to 
be  a  sufficient  prnftnerU  of  interest ;  but 
see  Willis  «.  Newhan,  8  Younge  &  J. 
618. 


^  Tidd  Prac  9  Ed.  23 ;  but  the  kw  io 
this  respect  is  now  altered,  by  the  statute 
9  Geo.  IV.  c  14.    Ante,  9, 10. 

*  Manderstoa  v.  Robertsmi,  4  Mas. 
&  R.  440w  and  see  14.  447.  (a.)  Wbeadey 
tv  Williams,  1  Meeson  &  W.  588. 

0  Tidd  Prac.  9  Ed.  19.  and  see  Parr  v, 
Croichett,  Stark.  End.  Append.  2  Ed. 
108d.  Gleadow  v.  Atkio,  1  Cromp,  &  M. 
410.  8  Tyr.  Eep.  269.  S.  C  Smith  v. 
Battens,  1  Moody  &  R.84l.;wr  Taunton, 
J. 

•  §8. 
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unpaid ;  to  which  the  plaintiff  replied^  that  the  supposed  cause  of  set 
off  on  the  said  note,  did  not  accrue  to  the  defendant  within  six  years, 
in  manner  and  form,  &c.,  the  court  held,  that  this  replication  admitted, 
not  only  the  making  of  the  note,  but  the  indorsement  of  it  to  the  de- 
fendant by  J.  C.^s  administrator;  and  that  the  defendant  might, 
therefore,  avail  himself  of  memorandums  of  the  payment  of  interest, 
written  on  the  note  by  A,  C,  before  Lord  TerUerden^s  act,  to  bar 
the  statute  of  limitations'. 

When  there  are  several  items  in  an  aecount,  some  of  which  accrued  When  there  are 
within  the  last  six  years,  and  others  beyond  that  period,  the  statute  ^^^^^^  ^^ 
of  limitations  will  be  a  bar  to  the  recovery  of  the  latter  items ;  and  the 
former  will  not  take  the  case  out  of  the  statute  of  limitations,  unless 
the  account  is  mutual,  or  the  items  are  so  connected  together;  as  ne- 
cessarily to  form  the  subject  of  one  action :  Therefore,  where  the 
plaintiff,  a  proctor,  sued  the  defendant  for  the  amount  of  his  bill, 
which  was  principally  for  work  done  in  prosecuting  an  appeal  to 
judgment,  more  than  six  years  before  the  commencement  of  the 
action,  but  after  the  judgment,  a  communication  had  been  made  by 
the  adverse  party  to  the  plaintiff,  as  proctor,  and  attended  to  by  him, 
respecting  the  costs,  within  six  years,  and  an  item,  in  respect  of  this 
transaction,  was  added  to  the  plaintiff's  bill ;  the  ■  court  held,  that  the 
latter  iiem  did  not  take  the  case  out  of  the  statute  of  limitations  K  It 
was  formerly  holden^  that  if  there  were  a  mutual  account  of  any  sort 
between  the  plaintiff  and  defendant,  for  any  item  of  which  credit  had 
been  given  within  six  years^  that  was  evidence  of  an  acknowledgment 
of  there  being  such  an  open  account  between  the  parties,  and  of  a 
pronuse  to  pay  the  balance,  as  to  take  the  case  out  of  the  statute^. 
But,  since  Lord  Tenterden*s  act^,  it  has  been  decided,  that  the  fact 
of  there  being  cross  demands  between  the  parties,  unaccompanied  by 
a  written  statement  of  accounts,  or  evidence  that  the  subject  of  one 
demand  was  given  and  accepted  in  reduction  of  the  other,  is  insuf- 
ficient to  take  the  case  out  of  the  statute  of  limitations,  on  a  repli- 
cation  of  a  promise  within  six  years  ^ 

*  Gale  t*.  Capem,  (or  Capron)  1  Ad.  &      they  were  sufficient,  or  not,  to  take  the 
£.102.    8  Nev.  &  M.  868.  S.  C  case  out  of  the  statute  of  limitations,  see 

^  Rotbery  v.  Alunnings,  1  Bam.  &  Ad.       Tidd.  Pmc.  0  Ed.  22,  &c.    8  Chit.  Blac. 
15.  Com.  806.  (oj  &  WiBc.  Stat  lim.  Chap. 

*  CaUing  v.   Skoulding,  6  Dumf.   &       IV.  V.  VI.  VII. 

£.  189.     1  Wms.  Saund.  127.  c.  S.  C.  '0  Geo.  IV.  c  U.  §  I. 

and  see  Moore  v.  Strong,   1  Hudges,  28.  '  Williams  v.  Griffith,  1   Gake^  66.    2 

1  Bmg.  N.  R.  441.  1  Scott,  867,  S.C.  And  Cromp.  M;  &  R.  45.     6  Tyr.  Bep^  748. 

for  eases  of  promises  or  ackaowledgments,  S.  C. 
before  Lord  Tenterdm*i  aet,  and  when 
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Metiis  of  com- 
menciog  actions, 
formerly  neces- 
sary, to  take 
case  out  of  the 
statutes. 


Abolished  by 
Stat.  2  W.  IV. 
C.S9. 


Writs  substi- 
tuted in  lieu 
thereof. 


Writs  of  sum- 
mons and  capias 
may  be  con- 
tinued by  aiias  ■ 
and  pluries. 

What  must  be 
done  thereon,  to 
prevent  opera- 
tion of  statutes. 


In  order  to  shew  that  an  action  was  commenced  in  due  time,  so  as 
to  take  the  case  out  of  the  statutes  of  limitations,  it  was  formerly  ne- 
cessary to  sue  out  an  original  writ,  in  the  King's  Bench  or  Common 
Pleas,  which  was  the  only  mode  of  proceeding  against  peers  of  the 
realm,  corporations,  or  kundredors* ;  or  to  sue  out  a  bill  of  Middlesex 
or  latitatf  in  the  King's  Bench,  or  capias  quare  clausum  /regit  in  the 
Common  Pleas,  which  was  as  effectual  for  this  purpose  as  an  original 
writ^ :  and  suing  out  a  testatum  capias  ad  respondendum  was  a  good 
commencement  of  an  action  by  original^  In  the  Exchequer,  it  was 
necessary  to  sue  out  a  venire  facias,  subpoena,  or  quo  minus  capias  ad 
respondendum  ^.  In  actions  against  members  of  the  House  of  Com- 
mons, an  original  writ  must  have  been  sued  out  at  common  law,  or  a 
bill  filed,  after  the  statute  12  &  13  W.  III.  c.  8.  §  2  <>.  In  actions  at  the 
suit  of  attomies,  it  was  usual  to  sue  out  an  attachment  of  privilege,  in 
the  King's  Bench  *,  or  Common  Pleas  ' ;  or  venire  facias,  or  capias  of 
privOege,  in  the  Exchequer  ff:  and  a  bill  must  have  been  filed  against 
attomies  \  or  prisoners  in  actual  custody  of  the  marshal  K  But  now, 
by  the  uniformity  of  process  act^,  the  above  means  of  commencing 
personal  actions  in  the  superior  courts  of  law  at  Westminster,  as  well 
as  the  distinctions  between  proceedings  by  original  writ  and  by  bill, 
are  abolished ;  and  writs  of  summons,  capias,  and  detainer,  are  sub- 
stituted in  lieu  thereof,  and  declared  to  be  the  only  writs  for  the  com- 
mencement of  personal  actions,  in  any  of  the  courts  aforesaid,  in  the 
cases  to  which  such  writs  are  applicable  K  The  writs  of  summons, 
and  of  capias,  however,  may  be  continued  by  alias  and  pluries,  as  the 
case  may  require,  if  any  defendant  therein  named  may  not  have  been 
arrested  thereon,  or  served  therewith"* :  But  it  is  provided,  that  "  no 
"  first  writ  shall  be  available  to  prevent  the  operation  of  any  statute^ 
*<  whereby  the  time  for  the  commencement  of  the  action  may  be 
"  limited,  unless  the  defendant  shall  be  arrested  thereon,  or  served 
'*  therewith,  or  proceedings  to  or  toward  outlawry  shall  be  had  there- 
''  upon ;  or  unless  such  writ,  and  every  writ,  (if  any,)  issued  in  con- 
*<  tinuation  of  a  preceding  writ,  shall  be  returned  non  est  inventus,  and 
''  entered  of  record '^,  within  one  calendar  month  next  af^r  the  ex- 
"  piration  thereof,  including  the  day  of  such  expiration ;  and  unless 


■  Tidd  Prac,  9  Ed.  102. 

•»  Id.  27. 

«  Id.  166. 

^  /d.  116,  &c. 

*  Id.  S19. 

'  Id.  820. 

>  /d  92. 821. 


i>  /d.  92.  821.828.326. 
i  Id.  91.  868,  &c. 
k  2  W.  IV.  c  89. 
»  §21. 
"  §10. 

*  For  the  form  of  an  entry  of  a  writ  of 
tumiiumt,  with  the  return  of  nan  est  ui- 
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<C 


**  every  writ,  issued  in  continuation  of  a  preceding  writ,  shall  be 
"  issued  within  one  such  calendar  month  af\:er  the  expiration  of  the 
^*  preceding  writ^  and  shall  contain  a  memorandum  indorsed  thereon, 
*'  or  subscribed  thereto,  specifying  the  day  of  the  date  of  the  first 
"  writ;  and^  return  to  be  made,  in  bailable  process,  by  the  sheriff,  or 
*'  other  officer  to  whom  the  writ  shall  be  directed,  or  his  successor  in 

office ;  and  in  process  not  bailable,  by  the  plaintiff  or  his  attorney 

suing  out  the  same,  as  the  case  may  be." 

In  this  proviso  three  cases  are  mentioned,  in  which  the  first  writ  Nature  of  pn>- 
shall  be  valid :  first,  if  it  be  served ;  secondly,  if  proceedings  to  out-  j^g'Siereoiu 
lawry  be  had  thereon ;  thirdly,  if  the  writ  be  returned  non  est  in- 
ventus,  and  entered  of  record  within  one  calendar  month  ^ :  But  it  is 
not  necessary,  in  order  to  prevent  the  operation  of  the  statute  of 
limitations,  by  a  series  of  writs,  under  the  above  provisOf  that  there 
should  be  any  attempt  to  serve  the  first  writ  °.  This  proviso  is  con- 
fined in  its  operation  to  cases  where  it  is  intended  to  save  the  statute 
of  limitations :  and  therefore,  where  a  capias  was  issued  against  two 
defendants,  one  of  whom  was  arrested,  and  put  in  bail  before  the  ex- 
piration of  the  four  months  which  the  writ  had  to  run,  and  the  other 
defendant  could  not  be  arrested  during  that  period ;  the  proceedings 
were  holden  to  be  regular,  although  the  first  writ  had  not  been  re- 
turned, nor  any  continuance  entered,  and  the  second  writ  was  not 
issued  within  one  calendar  month  after  the  first  had  expired  ^.  Where 
a  writ  of  summons^  tested  in  time  to  save  the  statute  of  limitations, 
was  resealed,  in  consequence  of  an  alteration  in  the  description  of  the 
defendant,  and  the  county  in  which  he  resided,  and  was  not  served 
until  after  the  six  years  had  expired ;  the  court  held,  that  the  reseal- 
ing  did  not  amount  to  a  re-issuing  of  the  writ,  and  that  it  was  not 
necessary  for  the  plaintiff  to  shew  when  the  resealing  took  place  *. . 

The  uniformity  of  process  act,  however,  does  not  extend  to  any  SutsW.IV.e. 

cause  removed  into  either  of  the  superior  courts,  by  writ  of  pone^  tend  to  inferior" 

courts. 


Baifiis  by  the  plaintiff  or  his  attorney,  and 
award  of  o&u,  to  save  the  statute  of  li- 
mitations, see  Append,  to  Tidd  Syp. 
1688.  p.  252 ;  and  for  the  entry  of  a  writ 
of  capkUj  with  the  sheriff's  return  of  non 

m 

at  vwentutf  and  award  of  aHat  capias,  id* 

*  Sic,  in  printed  copy  of  aft,  instead  of 
tuck,  as  in  the  btIL 

^  Williams  v.  Roberts,  1  Gale,  56.  jjcr 
Ld.  AHnger,  Ch.  B. 


^  Id,  ib.  1  Cromp.  M.  &  R.  676.  5 
Tyr.Rep.  421.  8  Dowl.  Rep.  512.  10 
Leg.  Obs.  47.  S.  C. 

^  Nicholson  v.  Leman,  (Lemon,  or 
Rowe,)  2  Dowl.  Rep.  296.  4  Tyr.  Rep. 
808.  2  Cromp.  &  M.  469.  8  Leg.  Obs. 
59.  S.  C. 

*  Braithwaite  v.  Ld.  Montford,  2 
Cromp.  &  M.  408.  4  Tyr.  Rep.  276. 
S.  C. 
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Notice  of 
action. 


To  excise 
officers,  &c. 


certiorari^  recordari  facias  loquelam,  habeas  corpus,  or  otherwise  ^ : 
and  therefore,  if  a  plaint  be  levied  in  an  inferior  court  in  due  time, 
and  then  it  be  removed  into  the  King's  Bench  by  habeas  corpus,  and 
the  plaintiff  declare  there  de  novo,  and  the  defendant  plead  the  statute 
of  limitations,  the  plaintiff  may  reply,  and  shew  the  plaint  in  the  in- 
ferior court,  and  that  will  be  sufficient  to  avoid  the  statute^. 

Previously  to  the  commencement  of  an  action,  a  notice  is  in  some 
cases  required  to  be  given  to  the  party  or  parties  against  whom  it 
is  intended  to  be  brought,  in  order  to  give  them  an  opportunity  of 
tendering  amends  <'.  Thus,  by  the  statute  7  &  8  Geo.  IV.  c  53,^ 
no  writ,  summons,  or  process,  shall  be  issued  out  against  or  served 
upon,  nor  shall  any  action  be  brought,  raised,  or  prosecuted  against 
any  officer  of- excise,  or  any  person  employed  in  the  revenue  of 
excise,  or  any  person  acting  in  the  aid  and  assistance  of  any  such 
officer  or  person  so  employed  as  aforesaid,  for  any  thing  done  in 
pursuance  of  that  act»  or  any  other  act  or  acts  of  parliament 
relating  to  the  revenue  of  excise,  until  after  the  expiration  of  one 
calendar  month  next  after  notice  in  writing  shall  have  been  delivered 
to  such  officer  or  person  as  aforesaid,  or  left  at  the  usual  place  of 
his  abode,  by  the  attorney  or  agent  o£  the  person  or  persons  who 
shall  intend  to  sue  out  such  writ  or  process,  or  to  bring,  raise,  or 
prosecute  such  action  as  aforesaid ;  in  which  notice  shall  be  clearly 
and  explicitly  contained  and  set  forth  the  cause  of  such  action,  the 
time  when  and  the  place  where  such  cause  of  action  arose,  the  name 
and  place  of  abode  of  the  person  or  persons  in  whose  name  or  names 
such  action  or  suit  is  intended  to  be  brought,  and  the  name  and  place 
of  abode  of  the  attorney  or  agent."  And  by  a.  118,  it  is  provided,  that 
no  such  plaintiff  or  plaintiffs  shall,  on  the  trial  of  any  such  action  or 
suit,  be  permitted  to  produce  any  evidence  of  any  cause  of  action, 
except  such  as  shall  be  contained  and  set  forth  in  such  notice  as 
aforesaid ;  nor  shall  recover  any  verdict  against  any  such  officer  or 
person,  unless  it  shall  be  proved,  on  the  trial  of  such  action  or  suit^ 


*  Stat  8  W.  IV.  c.  89l  §  19.  and  tee 
Dod  V.  Grant,  6  Nev.  &  M.  70. 

b  Tidd  Prae.  0  Ed.  87, 8. 

^  Id,  28.  And  for  the  fonns  of  no- 
tices of  action  to  justieei  of  the  peace,  and 
cu$t9mnhoutet  or  etccue  officers,  aee  Ap- 
pend thereto,  p.  1,  &c. 

^  §  114.  For  notices  of  action  re- 
quired to  be  given  by  previous  statutes,  to 


•ftuiices  of  the  peace,  &c.,  officers  of  cut' 
tomt  or  excite,  officers  of  the  army,  ma^, 
or  marinet,  &C.,  treasurer  of  Wett  India, 
or  London  Dock  company,  ^iritual  per- 
sons, for  nonresidence^  and  committionen 
of  banknqtUs  and  for  things  done  in  pur- 
suance of  the  buUding  act,  or  acts  relating 
to  taaet,  or  larcer^,  &&»  see  Tidd  Ave 
9  Ed.  88,  &c. 


^s 
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"  that  such  notice  was  given."  In  an  action  against  excise  officers, 
for  a  seizure,  the  notice  of  action  must  be  proved  in  the  first  instance, 
before  any  other  evidence  is  given  \  And  where  the  plaintiffs  slept  at 
difierent  houses,  away  from  their  place  of  business,  but  a  servant  slept 
at  the  latter  place,  it  seemed  that  the  place  of  business  might  properly 
be  described  in  the  declaration,  as  a  dwelling-house  of  the  plaintiffs  * : 
but  it  was  doubted,  whether  the  notice  of  action  properly  described 
the  plaintiffs  as  of  their  place  of  hustness^  the  statute  requiring  it  to 
state  their  place  of  ahode  ^. 

By  other  acts  of  parliament,  a  notice  of  action  is  required  to  be  To  other  per- 
given  to  persons  acting  under  them,  previously  to  its  commencement ;  ^^^ 
as  a  notice  of  forty-two  days,  by  the  court  of  requests  act  for  Lon-^ 
don  ^ ;  a  notice  of  one  calendar  month  by  the  metropolitan  police  act  ^ ; 
a  notice  of  twenty'^one  days  by  the  new  street  act  ®,  and  the  poor  law 
amendment  act';  a  notice  of  fourteen  days,  by  the  act  for  regulating 
the  watermen  and  lightermen  of  the  river  Thames^^  &rc,,  and  the  act 
relating  to  the  cruel  and  improper  treatment  of  animals^,  &rc.;  a 
notice  often  days,  by  the  court  of  requests  act  for  Westminster^ ;  and 
a  notice  of  seven  days,  by  the  act  relating  to  the  making  and  sale  of 
hreadK 

In  cases  where  no  previous  notice  of  action  is  required  by  statute,  it  Attorney's 
is  usual  for  the  plaintifi^s  attorney  to  write  a  letter  to  the  defendant,  in-  ^^^^' 
forming  him  of  the  cause  of  action,  and,  if  for  a  debt,  requesting  pay- 
ment of  it.  Formerly,  no  charge  was  allowed  for  such  a  letter,  on 
taxing  cdfits,  to  the  attorney  for  the  plaintiff,  against  the  defendant ; 
but  the  propriety  of  encouraging  this  preliminary  step  has  of  late  in- 
duced a  contrary  practice^;  and  in  a  recent  case  it  was  determined, 
*that  an  attorney  is  entitled  to  his  costs  for  writing  a  letter,  demanding 
a  debt  from  a  defendant ;  and  that  he  may  proceed  in  the  action,  unless 
the  same  be  paid,  even  after  payment  of  the  debt,  before  a  writ  was 
issued".  The  fee  now  usually  allowed  for  a  letter,  if  sent,  before  ac- 
tion brought,  when  the  claim  exceeds  £20,  is  Ss.  6df. ;  but  when  it  is 

*  Johnson  o.  Lord,  I  Moody  &  M.  444.  ^  8  Geo.  IV.  c.  cvi.  §  29. 

jMT  Ld.  Tenttrdtn,  Ch.  J.  '2  Chit.  Gen,  Pr,  56.    And  for  the 

^  I(Lib»  preliminary  steps  in  general,  to  be  taken 

"  5  &  6  W.  IV.  c.  xciv.  §  6S.  before  the  commencement  of  the  action, 

*  10  Geo.  IV.  c.  44.  §  41.  see  8  Chit.  Gen.  Pr.  114»  &c. 

«  67  GeOi  IIL  c.  zxiz.  §  186.  "  Morrison  v.  Summers,  1  Bam.  &  Ad. 

'  4  &  5  W.  IV.  c.  76.  §  104.  659.     1  Bowl  Rep.  826.    1  Leg.  Obs. 

■  7  &  8  Geo.  IV.  c.  bear.  §  98.  77,  8.  S.  C.  and  see  Boswell  ti.  Norman, 

I"  5  &  6  W.  IV.  c.  59.  §  19.  1  Leg.  Obs.  126.  169. 410.  S.  C 

*  6  &  7  W.  IV.  c  exnm  $  85. 
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TENDER   OF    DEBT^   &C. 


Tender  of  debt, 
&c 


In  money,  or 
bank  noteg,  ^irc. 


By  Stat.  S  &  4 
W.  IV.  c.  98. 


under  that  amount,  2«.  only  are  allowed  for  it,  according  to  the  re- 
duced scale  of  costs,  prescribed  by  the  directioni  to  taxing  officers, 
which  commenced  operation  on  the  15th  of  March  1834  ^ 

When  the  action  is  well  founded,  it  is  advisable  for  the  defendant, 
as  a  precautionary  measure^,  to  make  a  legal  tender  of  the  debt  ad- 
mitted to  be  due,  or  of  damages,  when  allowed  to  be  pleaded,  as  in 
the  case  of  a  negligent  or  involuntary  trespass,  or  in  actions  against 
justices,  &c. 

Before  the  statute  3  &  4  W.  IV.  c.  9ff.,  the  tender  should  regu- 
larly have  been  made  in  lawful  money  of  England  ;  which  is  of  two 
sorts,  viz.  English  money,  coined  by  the  King's  authority,  or  foreign 
coin,  made  current  by  his  royal  proclamation  within  the  realm®:  the 
latter  was  considered  as  a  good  tender^:  and  though  bank  notes  were 
not  made  a  legal  tender,  by  the  statute  37  Geo.  III.  c.  45  ^  yet  a 
tender  in  bank  of  England,  or  country  bank  notes,  was  good,  unless 
specially  objected  to  on  that  account  at  the  time '.  The  same  doc- 
trine was  applied  to  a  draft  on  a  banker^:  and  in  one  case  it  was 
holden,  that  a  tender  in  a  Liverpool  bank  bill  of  exchange  was  good, 
if  not  specially  objected  to*^;  but,  in  a  subsequent  case,  the  tender  of 
a  Bristol  bank  bill  was  holden  not  to  be  good,  although  the  party 
made  no  objection  as  to  the  form  of  the  tender'.  And  now,  by  the 
statute  3  &  4  W.  IV.  c.  98.  f  6,  it  is  enacted,  that  "  from  and  after 
"  the  1st  day  of  August  1834,  unless  and  until  parliament  shall  other- 
**  wise  direct,  a  tender  of  a  note  or  notes  of  the  Governor  and  Com- 
''  pany  of  the  Bank  of  England,  expressed  to  be  payable  to  bearer  on 
'*  demand,  shall  be  a  legal  tender^  to  the  amount  expressed  in  such 


■  S  Dowl.  Rep.  485.  Chapm.  KJ3.  8 
Addend,  138. 

*>  This  is  one  of  the  precautionary  met- 
ftures  recommended  to  be  adopted  by  Mr. 
QiiUy,  in  his  excellent  treatise  on  the 
Practice  of  the  Law,  Chap.  V.  p.  606. ; 
and  see  his  note  on  the  subject  of  lender,  ^ 
Chit.  Blac.  Com.  308. 

«=  Co.  LiL  207. 

'  Wade's  ca^ae^b  Co,  lU,b. 

*  Grigby  V.  Oakes,  2  Bos.  &  P.  626. 
and  see  stat  66  Geo.  III.  c.  68.  §  1 1.,  by 
which  gold  coin  was  declared  to  be  the 
only  legal  tender. 

f  Wright  V.  Reed,  3  Dumf.  &  E. 
664.  Brown  v.  Saul,  4  Esp.  Rep.  267. 
per  Ld.  EUenbonmgh,  Ch.  J.    Saunders 


V.  Graham,  Gow,  121.  per  DaBas,  Ch.  J. 
Polglass  V,  Oliver,  2  Cromp.  &  J.  15.  2 
Tyr.  Rep.  89.  I  Price  N.  R,  188.  S.  C. 

«  Per  BuOer,  J.  in  Wilby  ».  Warren, 
Sit  Mid.  after  M.  T.  28  Geo.  III.  K.  B. 
Tidd  Pnc  9  Ed.  187.  (m.) 

^  Lockyer  o.  Jones,  Peake  Cas.  Ni. 
Pri.  180.  n. 

^  Mills  o.  Safibrd,  id,  ib.  and  see  Pol- 
glass  V,  Oliver,  2  Cromp.  &  J.  16.  2 
Tyr.  Rep.  89.  S.  C.  And  for  the  doctrine 
of  tender  in  general,  and  in  what  cases  it 
is,  or  is  not  allowed,  at  common  law,  or  by 
statute;  at  what  time,  by  and  to  whom, 
and  in  what  manner  it  should  be  made; 
and  when  and  how  it  should  be  pleaded 
&c.,  see  Tidd  Sup.  1830,  p.  10,  &c 
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«<  note  or  notes ;  and  shall  be  taken  to  be  valid,  as  a  tender  to  such 
amount,  for  all  sums  above  five  pounds,  on  all  occasions  on  which 
any  tender  of  money  shall  be  legally  made,  so  long  as  the  Bank  of 
'*  England  shall  continue  to  pay  on  demand  their  said  notes  in  legal 
**  coin.  Provided  always,  that  no  such  note  or  notes  shall  be  deemed 
**  a  legal  tender  of  payment,  by  the  Governor  and  Company  of  the 
**  Bank  of  England^  or  any  branch  bank  of  the  said  Governor  and 
Company :  but  the  said  Governor  and  Company  are  not  to  be- 
come liable,  or  be  required  to  pay  and  satisfy,  at  any  branch  bank 
'*  of  the  said  Governor  and  Company,  any  note  or  notes  of  the  said 
Governor  and  Company,  not  made  specially  payable  at  such  branch 
bank ;  but  the  said  Governor  and  Company  shall  be  liable  to  pay 
and  satisfy^  at  the  bank  of  England  in  London^  all  notes  of  the  said 
Governor  and  Company,  or  of  any  branch  thereof." 


CHAP.  II. 


Cjf  the  Judges  qf  the  Superior  Courts  qf  Law  at 
Westminster,  and  their  Summary  Jurisdiction, 
and  Power  ^  making  General  Rules,  &c.  :  and 
qf  the  Officers  of  the  Courts,  and  their  Fees  ; 
Ter^s,  and  Returns,  &c. 

In  the  present  Chapter  it  is  intended  to  notice,  first,  the  appointmeat 
of  additional  puisne  judges  in  the  superior  courts  of  law  at  West- 
minster^  and  Common  Pleas  at  Lancaster^  and  the  manner  in  which 
business  is  conducted  in  the  bail  court,  in  the  King's  Bench;  se- 
condly^ the  nummary  jurisdiction  of  the  judges,  at  common  law,  or  by 
statute;  thirdly,  their  power  to  make  general  rules  for  regulating 
their  proceedings,  and  the  rules  made  by  them  in  pursuance  thereof; 
fourthly,  the  extension  of  their  jurisdiction  to  Chester  and  Wales  ; 
fifthly,  the  separation  of  the  palatine  jurisdiction  from  the  bishop- 
rick  of  Durham^  and  vesting  it  in  the  crown  ;  sixthly,  the  opening  of 
the  court  of  Common  Pleas  to  the  counsel  of  the  other  courts,  by 
abolishing  the  exclusive  privileges  of  Serjeants  at  law ;  seventhly,  the 
.  officers  of  the  courts,  their  duties,  and  fees,  &c. ;  and  lastly,  the  altera- 
tions made  in  the  terms  and  returns  of  writs,  and  respecting  holi- 
days, &c. 
Judges  of  King's  There  were  formerly  four  judges  only  of  the  courts  of  King's 
ComrooDT  Pleas    ^^^^^  ^^^  Common  Pleas^  tw.,  the  Lord  Chief  Justice,  created  by 

writ,  and  three  puisne  judges,  created  by  letters  patent;  who,  by 
the  statute  12  &  13  W.  III.  c.  2,  hold  their  places,  quamdxa  se  bene 
Barons  of  Ex-     gesserintf  and  not,  as  anciently,  durante  bene  plactto.     In  the  court  of 
c  equer.  Exchequer,  the  judges  were  the  Chief  Baron,  and  three  puisne  ba- 

rons, who  are  created  by  letters  patent  %  and  were  formerly  barons 
and  peers  of  the  realm  ^.    In  addition  to  these  judges,  it  was  enacted 
Additional  by  the  statute  11  Geo.  IV.  &  1  W.  IV.  c.  70S  that  "  whenever  his 

puisne  judges.      „  Majesty  should  be  pleased  to  appoint  an  additional  putm^  judge,  to 

u  either  of  his  courts  of  King's  Bench,  Common  Pleas,  and  Exche- 

*  Mad.  Exchet).  588.    4  Inst  117.  Ed.  SO. 

*>  4  InaL  lOS.  in  marg,  nnd  see  Com.  ^  M* 

Dig.  tit  Court*,   D.  10.     Tidd  Praa  9 
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quer,  the  |)ttMn«  judges  of  such  court  should  sit  by  rotation  in 
each  term,  or  otherwise,  as  they  should  agree  among  themselves, 
so  that  no  greater  number  than  three  of  them  should  sit  at  the  same 
'*  time  in  banc,  for  the  transaction  of  business  in  term,  unless  in  the 
'*  absence  of  the  Lord  Chief  Justice,  or  Lord  Chief  Baron  :  and  that  One  to  sit  apart, 
it  should  and  might  be  lawful  for  any  one  of  the  judges  of  either  ju[tifyin?lx!ii, 
of  the  said  courts,  when  occasion  should  so  require,  while  the  other  ^^' 
**  judges  of  the  same  court  were  sitting  in  banc,  to  sit  apart  from 
**  them,    for  the  business   of  adding  and    justifying  special  bail, 
discharging  insolvent  debtors,  administering  oaths,  receiving  decla- 
rations required  by  statute,  hearing  and  deciding  upon  matters  on 
motions,  and  making  rules  and  orders  in  causes  and  business  de- 
"  pending  in  the  court  to  which  such  judge  should  belong,  in  the 
"  same  manner,  and  with  the  same  force  and  validity,  as  might  be 
**  done  by  the  court  sitting  in  banc^:  And  every  judge  of  the  said  Every  judge 
*'  courts,  to  whatever  court  he  may  belong,  shall  be,  and  he  is  thereby  db/and  MiddU^ 
"  accordingly  authorized  to  sit  in  London  and  Middlesex^  for  the  trial  f*  ^^^  '^"^  °^ 

...  t»    t  •  1     w«w®8>  8nd  lo 

"  of  issues  arising  in  any  of  the  said  courts ;  and  to  transact  such  transact  business 
"  business,  at  chambers  or  elsewhere,  depending  in  any  of  the  said  **  «*>"»*>"»»  **-• 
''  courts,  as  relates  to  matters  over  which  the  said  courts  have  a 
common  jurisdiction,  and  as  may,  according  to  the  course  and  practice 
of  the  court,  be  transacted  by  a  single  judge."*    In  pursuance  of  Appointment  of 

,,..,.         .    ,  ,,.  ,      ,  additional  puisne 

this  statute,  an  additional  put^ne  judge  was,  m  Michaelmas  term  1830,  judges. 
appointed  by  his  present  Majesty,  to  each  of  his  courts  of  King's 
Bench,  Common  Pleas,  and  Exchequer  ^ ;  and  it  has  ever  since  been  Bail  or  prac- 
usual^  during  term,  for  one  of  the  puisne  judges  of  the  court  of  King's  ]^^  ^ 
Bench  to  sit  apart  from  the  other  judges,  in  a  court  adjoining  thereto, 
commonly  called  the  bail  court  ^,  or,  from  the  general  nature  of  its 
business,  the  practice  court,  for  adding  and  justifying  bail,  and  other 
purposes  of  the  act.     It  has  also  been  usual  for  tne  puime  judges  of 
the  King's  Bench  to  perform  this  duty  by  rotation^  and  for  the  same 
judge  to  continue  in  the  performance  of  it  during  the  whole  term. 

The  business  in  the  bail  court,  which  formerly  commenced  at  Arrangement 

_-_  .,11  1  '1  .of  business 

half  past  nine  o  clock*,  and  now  commences  at  ten  m  the  morning ^  therein. 
is  thus  arranged :  At  the  sitting  of  the  court,  the  oaths  are  admi- 
nistered to,  and  declarations  received  from  official  persons,  barristers, 
and  attornies ;  then  follows  the  justification  of  bail ;  immediately  afler 

*  For  the  salaries  and  retirement  allow-  Moore  &  P.  72 1.     1  Cromp.  &  J.  286. 
ances,  to  additional  judges,  see  stat  J 1  ^  For  the  origin  of  the  bail  court,  see 

Geo.  IV.  &  1  W,  IV.  c.  70.  §  2,  8.  Tidd  Prac.  9  Ed.  262,  S.  Sut.  67  Geo. 

*>  §  4.  and  see  1  Rep.  C  L.  Com.  27.  III.  c.  11. 
Phillips  V,  Drake^  2  Dowl.  Rep.  45.  '  H.  69  Gw.  III.  K.B.  per  Baylejf^  B 

^  I  Barn.  &  Ad.  377.   7  Biiig.  234.    4  and  see  1  Chit.  R.  1.  (a.) 
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which,  (except  on  Mondays  and  Thursdays,  when  the  hearing  of  the  in-^ 
solvents  brought  up  under  the  Lords'  Act,  and  on  Tuesdays  and  Fridays^ 
when  the  calling  over  of  the  common  paper  is  interposed  between  the 
justification  of  bail  and  the  motions,)  the  judge  goes  through  the  bar 
twice^  beginning  each  time  with  the  senior  barrister,  and  disposing,  in 
his  going  through  the  bar  the  first  time,  of  applications  for  rules  nut, 
and  rules  absolute  in  the  first  instance,  or  upon  no  cause  being  shewn ; 
and  in  his  doing  so  the  second  time,  hearing  such  contested  and  other 
motions,  as  may  be  submitted  to  his  decision.  The  peremptory  paper, 
if  any,  is  then  called  over :  This  paper  consists'  of  a  selection  made 
by  the  clerk  of  the  rules,  at  his  discretion,  from  the  rules  enlarged 
from  a  former  term :  Af^er  the  peremptory  paper  is  disposed  of,  or, 
if  there  should  be  no  peremptory  paper,  after  the  judge  has  gone 
through  the  bar  the  second  time,  he  calls  upon  the  bar  again  in  their 
order,  and  continues  to  hear  motions  generally,  if  there  should  hap- 
pen to  be  enough  to  occupy  the  time  on  nisi  prius  days^  until  the 
assembling  of  the  jury ;  and  on  other  days,  until  the  chamber  business, 
which  commences  in  Serjeants  Inn  at  three  o'clock  in  the  afVemoon, 
requires  his  attendance  at  that  place*. 
No  separate  In  the  Common  Pleas  and  Exchequer,  there  is  no  separate  court 

ki'*C.^.^r  Ex.  ^^  P^Ace  appointed,  as  in  the  King's  Bench,  for  business  to  be  trans- 
chequer.  acted  before  a  single  judge.     In  the  Common  Pleas,  it  is  usual  for  one 

Practica]  bust,      ^f  ^j^^  puisne  ludires  to  attend  in  court,  at  a  quarter  before  ten  o'clock 

nctt,  how  trans-     ,  ^  .  .  .       . 

acted  therein.       in  the  morning,  during  term,  to  take  justifications  of  bail,  &c. ;  but 

the  whole  of  the  practical  business  is  at  present  usually  transacted 

before  all  the  judges,  or  such  of  them  as  are  present,  in  full  court 

In  the  Exchequer^  one  of  the  puisne  barons  attends  in  court  at  ten 

o'clock  every  morning  during  term,  except  on  the  last  day,  when  he 

sits  in  the  Exchequer  chamber,  for  the  purpose  of  administering  oaths, 

and  taking  justifications  of  bail,  and  such  motions  as  may  be  brought 

before  him :  And,  by  a  late  regulation^,  bail  must  be  in  attendance 

at  the  sitting  of  the  court  at  ten  o'clock,  except  on  the  first  and  last 

days  of  term ;  when  they  may  be  justified  at  any  time  during  the 

sitting  of  the  court. 

Effect  of  rules         The  rules  and  orders  made  by  a  single  judge,  in  causes  and  busi- 

and  orden,  made  ,jggg  depending  in  the  court  to  which  he  belongs,  are  declared  by  the 

judge.  act,  to  have  the  same  force  and  validity  as  if  made  by  the  court 

sitting  in  banc^i  And  where  a  rule  nisi  was  obtained  for  an  attach* 
ment  against  a  defendant,  for  nonpayment  of  money  pursuant  to  an 
award,  and  on  argument  in  the  bail  court,  the  judge  there  made  the 

'  Cbapra.  K.  B.  2  Ed.  76,  7.     1  Leg.  >>  1  Cromp.  &  J.  467.  and  aee  3  Price» 

Obs.  ill,  12.  and  see  S  Chit.  Gen.  JPr.       591.  Price,  Bxcheq.  Prac  69. 
U,  15.  ^  AiUe,  2S. 
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rule  absolute,  and  the  sheriff  levied  for  the  amount  claimed ;  afler 
which  a  rule  was  obtained,  calling  on  the  sheriff  to  shew  cause, 
among  other  things,  why  he  should  not  retain  the  sum  levied  till 
further  order  of  the  court ;  and  upon  such  rule  being  discussed  in 
the  full  court,  it  was  admitted  that  the  object  in  applying  for  the 
rule  was  to  obtain  a  revision  of  the  judgment  given  in  the  bail  court ; 
it  was  holden  that  the  matter,  having  been  decided  by  a  judge  in  the 
latter  court,  ought  not  now  to  be  re-heard ;  and  that  the  proceedings 
since  the  attachment,  did  not  entitle  the  defendant  to  re-open  it^ 

In  the  Common  Pleas  at  Lancaster,  by  a  late  statute^,  for  improving  Appointment  of 
the  practice  and  proceedings  in  that  court,  reciting  that  it  would  tend  Common  Plew 
to  further  the  administration  of  justice,  if  more  of  the  judges  of  the  at  iMncatter. 
superior  courts  at  Westnunster  were  appointed  justices  for  all  manner 
of  pleas  within  the  county  palatine  of  LancasteTf  it  is  enacted,  that 
it  shall  and  may  be  lawful  for  his  Majesty,  in  right  of  his  duchy  and 
county  palatine  of  Lancaster ,  from  time  to  time  to  nominate  and  ap- 
point all  or  any  of  the  judges  of  the  superior  courts  at  Westminster, 
to  be  judges  of  the  court  of  Common  Pleas  of  the  county  palatine  of 
**  Lancaster :  Provided  nevertheless^  that  the  judges  before  whom  the 
assizes  for  the  said  county  palatine  of  Lancaster  shall  from  time  to 
time  be  held,  and  their  respective  officers,  shall  alone  be  entitled  to 
the  fees  and  emoluments  heretofore  received  by  the  judges  of  the 
said  county  palatine,  and  their  officers." 
The  general  j  urisdiction  of  the  superior  courts  of  law  at  Westminster,  Summary  juris- 
in  personal  actions,  having  been  fully  treated  of  in  the  ninth  edition  of  ^or  courts. 
the  Practice^,  it  may  be  proper  to  notice,  in  this  Chapter,  some  of  the 
principal  heads  of  their  summary  jurisdiction^  at  common  law  or  by 
statute;  with  the  power  of  the  courts  to  make  general  rules  for  the  re- 
gulation of  their  proceedings,  and  the  rules\nade  by  them  in  pursuance 
thereof.     At  common  law,  the  courts  at  Westminster  have  a  summary  Over  their  own 
jurisdiction  over  their  own  officers^,  and  sheriffs^,  &c.,  who  are  to  an«iattorni«i ** 
some  purposes  considered  as  their  officers ;  and  also  over  attomies  ^j  and  &c« 
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*  Rex  V.  SherifTof  Devon,  2  Ad.  &  E. 
296.  5  Nev.  &  M.  416.  (6.)  S.  C.  and 
aee  Rex  v.  ArchbiBhop  of  York,  8  Nev. 
&  M.  iftS.  1  Ad.  &  £.  394.  S.  C 
Paikfl  V.  Edge,  1  Cromp.  &  M.  429.  S 
Tyr.  Repb  364.  Parker  v.  Ade,  I  Dowl. 
Repw  643.  S.  C.  Doe  d.  Poole,  v.  Er- 
rington,  8  Nev.  &  M.  646.  671.  per  Lit- 
tledale,  J.  3  Chit.  Gen.  Fr.  44. 

*  4  &  6  W.  IV. 'c.  62.  §  24. 


"^  Tidd  Prac  9  Ed.  87,  8.  And  see 
further,  as  to  thegentfra/jurijdictionof  the 
superior  courts  of  law  at  fFestmintter,  I 
Rep.  C.  L.  Com.  72,  &c.  2  ChiU  Gen. 
iV.  311,  &c ;  and  as  to  thdr  tumTnary 
jurljdiction,  id,  327,  &c. 

0  Tidd  Prac  9  Ed.  38.  %;.  thereto, 
58,3. 

«  Tidd  Prac.  9  Ed.  68.  306,  &c 

'  Id.  85,  &c. 
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Setting  asides       matters  in  difference  between  them  and  their  articled  clerks*.     But 
ceedlnffs!."^'  ^'^  ^^  principal  branch  of  the  smnmary  jurisdiction  of  the  judges  i» 

that  which  they  exercise  over  the  proceedings  in  their  own  courts^ 
in  setting  them  aside,  at  the  instance  of  the  party,  for  irregularity^ ;  or 
staying  them,  when  defective,  as  where  the  cause  of  action  is  frivolous, 
or  the  action  brought  or  conducted  upon  insufficient  grounds,  contrary 
to  good  fiuth,  or  without  proper  authority «.  There  are  also  other 
grounds  for  staying  the  proceedings  at  common  law,  not  absolutely^ 
but  for  a  time,  or  until  something  be  done  for  the  benefit  of  the  de- 
fendant :  These  are,  pending  a  writ  of  error ;  untfl  security  be  given 
for  the  payment  of  costs ;  or  untO  the  costs  are  paid  of  a  former  action 
for  the  same  cause  ^;  or  on  payment  of  debt  and  costs®.  And  where 
it  appears  that  a  warrant  of  attorney  has  been  obtained  by  firaud,  or 
misrepresentation,  or  for  a  corrupt  and  usurious  consideration,  &c., 
the  courts  will  order  it  to  be  delivered  up,  and  6et  aside  the  judgment, 
and  proceedings,  if  any,  which  have  been  had  under  it^ 
Summary  juris.        The  courts  have  also  a  ntmmary  jurisdiction  given  them  by  ttaivU^ 

diction,  by  sta-  ^,  j-         •  ^«     i  j-  » 

mt^  over  the  proceeduigs  m  particular  cases ;  as  on  compounduig  penal 

actions,  by  the  18  Eliz.  c.  5,  §  S.^\  concerning  informations  upon 
penal  statutes,  by  the  21  Jac.  1.  c.  4.  §.  1.  ^;  in  actions  for  bribery, 
upon  the  clause  of  discovery,  or  if  there  has  been  any  wilful  delay  in 
prosecuting  the  action,  by  the  ft  Geo.  II.  c  24  ^ ;  and  for  penalties  on 
acts  relating  to  the  customs  or  excise,  by  the  26  Geo.  III.  c.  77.  §  13^; 
respecting  lotteries,  by  the  36  Geo.  III.  c.  104.  $  38^;  and  stamp 
duties,  by  the  44  Geo.  III.  c.  98.  §  10.^  in  actions  on  &ai7  bonds,  by 
the  4  Ann.  c.  16  §  20  ™ ;  and  on  replevin  bonds,  by  the  11  Geo.  II.  e* 
19.  §  23  ^.  in  ejectment,  by  landlord  against  tenant,  on  a  clause  of  re- 
entry for  non-payment  of  rent,  &c.  by  the  4  Geo.  11-  c.  28.  §  4.  ® ; 
or  by  a  mortgagee,  on  the  7  Geo.  II.  c.  20.  §  1.,  for  the  recovery  o£ 
the  possession  of  mortgaged  premises,  or,  in  debt  on  bond  for  the 
payment  of  mortgage  money,  or  performance  of  covenants  in  the 
mortgage  deed,  when  no  suit  in  equity  is  depending  for  a  foreclosure 
or  redemption  P;  and  for  punishing  gaolers,  bailiffs,  and  others 
employed  in  the  execution  of  process,  for  extortion  %  &c.,  by  the 
Lords'  act,  32  Geo.  II.  c.  28.  §  12. 

*  Tidd  Prac  9  Ed.  68.  87,  8.  >  Id.  518. 
^  Id.  512,  &c.  k  JO,  5ia 

*  Id.  616,  16.  »  Id.  520. 

*  Id,  630,  &c.  "  Id,  298.  800.  SOS. 
'  Id.  640,  &c  "  Id,  1088,  9. 

'  Id.  647.  •  Id.  1234,  6. 

«  Id,  656,  7.  ^  Id.  1285. 

»»  irf.  517,  18.  '  /tf.232. 
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By  the  statute  8  &  9  W.  III.  c.  15.  *  **  any  arbitration  or  umpirage  By  stat  8  &  9 

ygr    TTT    »    IK 

pocured  by  corruption  or  undue  means,  maybe  set  aside  by  any  for,etu'iiffaridc 
court  of  law  or  equity,  so  as  complaint  thereof  be  made,  in  the  court  •wards. 
where  the  rule  is  made  for  submission  to  such  arbitration  or  um- 
pirage, before  the  last  day  of  the  next  term  after  such  arbitration  or 
mnpirage  made  and  published  to  the  parties."    By  the  annuity  acts,  3y  annuity  acts. 
17  Geo.  III.  c.  ^6\  and  5S  Geo.  III.  c.  141 S  the  courts  are  author- 
ised, in  certain  cases,  to  order  every  deed,  bond,  instrument,  or  other 
assurance,  whereby  an  annuity  or  rent  charge  is  secured,  to  be  can- 
celled^ and  the  judgment,  if  any  has  been  entered,  to  be  vacated. 
By  the  speedy  judgment  and  execution  act*,  they  may  order  judg-  By  speedy jud(j- 
ments,  signed  or  recorded  by  virtue  of  that  act,  to  be  vacated,  and  ex-  ^qj^  „f 
ecutions  issued  thereon,  to  be  stayed  or  set  aside,  and  enter  an  arrest 
of  judgment,  or  grant  a  new  trial,  or  new  writ  of  inquiry,  as  justice 
may  appear  to  require.     By  the  13  Geo.  III.  c.  63.  §  44,  and  1  W.  By  other  Acts. 
IV.  c.  22  the  courts  are  authorized  to  grant  a  mandamus^  or  commis- 
sion, to  examine  witnesses  in  /ne^a,  or  the  colonies,  &c.  * :  And  by  the 
interpleader  act',  they  are  enabled  to  give  relief  against  adverse 
claims^  made  upon  persons  having  no  interest  in  the  subject  of  such 
claims ;  and  to  sheriffs,  and  other  officers,  in  execution  of  process 
against  goods  and  chattels. 

It  will  next  be  proper  to  consider  the  power  of  the  judges  to  make  Power  of  judges 
general  rules,  for  the  regulation  of  the  proceedings  in  their  own  ^^^  for^u- 
courts.     These  powers  are  of  two  kinds :  first,  such  as  are  exercised  l»t>ng  proceed- 
by  the  judges  ot  each  of  the  superior  courts  over  the  proceedings  courts. 
therein;    and  secondly,  such  as  are  exercised  by  all  the  judges 
jointly,  or  any  eight  or  more  of  them^  in  matters  over  which  they 
have  a  common  jurisdiction. 

The  judges  of  each  of  the  superior  courts  of  law  at  Westminster  Power  of  judges 
have  an  original  and  inherent  jurisdiction  and  power  of  making  make  general 
general  rules,  for  regulating  their  owp  proceedings ;  in  the  exercise  of  '"^^  ^^ 
which  power,  general  rules  have  been  made  by  them,  from  time  to 
time,  as  occasion  has  required.    And  there  is  a  clause  in  the  uniform- 
ity of  process  acts,  authorizing  the  judges  of  each  of  the  said  courts. 


*  §  S.     For  the  construction  of  this  clause^  see  Tidd  Prac.  9  Ed.  58S. 
of  the  statute,  and  the  cases  decided  'IW.  IV.c.7.    Pojl,  Chap.  XX  XIX. 

thereon,  see  Tidd  Prac  9  Ed  840.  *  Poat,  Chap.  XXXV. 

^  $  4.     And  for  eases  decided  on  this  '  I  &  2  W.  IV.  c.  58.  and  see  /wsf, 

section  of  the  statute,  see  Tidd  Prac,  9  Chap.  XX.  XLl. 

Bd.  6».  «  2  W.  IV.  c.  39.  §  18. 

*  §  6.    And  for  oases  decided  on  this 
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Rales  In  Ex- 
chequer, of 
Mich.  1  W.  IV. 


Power  of  all  the 
judges  Jointly  to 
make  rules,  by 
adniioistretion 
of  justice  act. 


Rules  made 
in  pursuance 
(hereof. 


from  time  to  time,  to  make  such  rules  and  orders,  for  the  government 
and  conduct  of  the  ministers  and  officers  of  their  respective  courts, 
in  and  relating  to  the  distribution  and  performance  of  the  duties  and 
business  to  be  done  and  performed  in  the  execution  of  that  act,  as 
such  judges  may  think  fit  and  reasonable ;  provided  always,  that  no 
additional  charge  be  thereby  imposed  on  the  suitors.  In  the  ex- 
ercise of  the  separate  jurisdiction  of  the  court  of  Exchetfuery  general 
rules  were  made  by  the  barons  of  that  court,  in  Michaelmas  term 
1 830  ^  which  were  principally  occasioned  by  the  admission  of  at- 
tornies  of  the  King's  Bench  and  Common  Pleas,  to  practise  in  the 
Exchequer,  under  the  tenth  section  of  the  administration  of  justice 
act,  and  by  the  transfer  of  suits  at  law  thereto,  under  the  fourteenth 
section,  from  the  courts  of  session  of  Chester^  and  Great  Sessions  in 
Wales;  and  these  rules  may  be  classed  under  three  heads :  first,  re- 
specting officers  of  the  court,  and  their  fees,  &c. :  secondly,  points  of 
practice^  relating  to  matters  over  which  that  court  has  a  peculiar 
jurisdiction ;  and  thirdly,  the  times  and  mode  of  proceeding  in  that 
court,  on  the  removal  of  causes  then  depending,  from  Chester  and 
Wales. 

By  the  administration  of  justice  act^,  it  is  enacted^  that  <Mn  all 
**  cases  relating  to  the  pr^tice  of  any  of  the  courts  of  King's  Bench, 
"  Common  Pleas,  or  Exchequer,  in  matters  over  which  the  said 
"  courts  have  a  common  jurisdiction,  or  of  or  relating  to  the-  practice 
"  of  the  court  of  error  therein  before  mentioned^  it  shall  be  lawful 
*'  for  the  judges  of  the  said  courts  jointly,  or  any  eight  or  more  of 
"  them,  including  the  chiefs  of  each  court,  to  make  general  rules  and 
"  orders,  for  regulating  the  proceedings  of  all  the  said  courts;  which 
'*  said  rules  and  orders  so  made,  shall  be  observed  in  all  the  said 
"  courts ;  and  no  general  rule  or  order,  respecting  such  matters,  shall 
"  be  made  in  any  manner,  except  as  aforesaid."  lo  pursuance  of  the 
power  given  by  this  act,  general  rules  were  made  by  all  the  judges, 
in  Trinity  term  1831 S  and  Hilary  term  1832^.  Those  of  the 
former  chiefly  relate  to  the  putting  in  and  justifying  of  special  bail; 
the  shortening  of  declarations  in  actions  of  assumpsit,  or  debt  on  bills 
of  exchange^  or  promissory  notes,  and  the  common  counts ;  the  de- 
livery of  particulars  of  the  plaintiff's  demand,  under  those  counts ; 
the  time  for  delivering  declarations  de  bene  esse,  and  service  of  de- 


■  R.  M.  1  W.  IV.  Excheq.  1  Cromp. 
&  J.  270.     1  Tyr.  Rep.  154. 

«»  11  Geo.  IV.  &  1  W.  IV.  C.70.  §  1 1, 
and  sec  1  Rep.  C.  L.  Cow  29. 


*=  R.  T.  1  W.  IV.  2  Barn.  &  Ad. 
788.    7  Biog.  782.     1  Cromp.  &  J.  469. 

^  R.  H.  2  W.  IV.  3  Barn.  &  Ad.  374. 
8  Bing.  288.     2  Cromp.  &  J.  167. 
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clarations.in  ejectment;  the  time  for  pleading;  rules  to  plead  severa^ 
matters ;  and  judgment  of  non  pros,  &c.  The  chief  object  and  in- 
tent of  the  rules  of  the  latter  term  seem  to  have  been,  as  expressed 
in  the  preamble  to  the  first  of  them,  that  the  practice  of  the  courts 
of  King's  Bench,  Common  Pleas,  and  Exchequer  of  Pleas,  should,  as 
&r  as  possible,  be  rendered  uniform ;  and  they  contain  many  very 
important  regulations,  calculated  to  settle  and  improve  the  practice  of 
the  courts,  and  to  render  the  proceedings  therein  more  expeditious, 
and  less  expensive  to  the  suitors. 

By  the  uniformity  of  process  act",  it  is  declared  to  be  lawful  for  Power  of  an 
the  judges  of  the  superior  courts  of  law  at  Westmmster^  and  they  are  joiQt]3rto  make 
**  thereby  required,  from  time  to  time,  to  make  all  such  general  rules  J"^  *V  "™- 
**  and  orders,  yor  the  effectual  execution  of  that  act,  and  of  the  inten-  process  act 
"  tion  and  object  thereof,  and  for  fixing  the  costs  to  be  allowed  for 
"  and  in  respect  of  the  matters  therein  contained^  and  the  perform- 
**  ance  thereof,  as  in  their  judgment  shall  be  deemed  necessary  or 
*'  proper."    In  pursuance  of  this  statute,  general  rules  were  agreed  Rules  made 
upon  by  all  the  judges,  and  promulgated  on  the  first  day  of  Michael-  *j2JJ^|"*°** 
mas  term,  1832>  which  chiefly  relate  to  process,  and  the  mode  of  dc" 
claring  thereon,  and  proceedings  against  the  sheriff,  &c.  ^. 

By  the  law  amendment  act®,  it  is  enacted,  that  "judges  of  the  su-   Pow«r  of  all  the 
**  perior  courts  of  common  law  at  Westminster,  or  any  eight  or  more  niake  niles,  by 

«  of  them,  of  whom  the  chiefs  of  each  of  the  said  courts  should  be  ^^  amendment 

,  act. 

*'  three,  should  and  might,  by  any  rule  or  order  to  be  from  time  to 

time  by  them  made,  in  term  or  vacation,  at  any  time  within  five 

years  from  the  time  when  the  said  act  should  take  effect,  make 

such  alterations  in  the  mode  of  pleading  in  the  said  courts,  and  in 

^  the  mode  of  entering  and  transcribing  pleadings,  judgments,  and 

**  other  proceedings,  in  actions  at  law,  and  such  regulations  as  to 

^  the  payment  of  costs,  and  otherwise,  for  carrying  into  effect  the 

**  said  alterations,  as  to  them  might  seem  expedient ; "  which  rules, 

orders,   and   regulations,   were    directed*  to   be    laid    before    both 

houses  of  parliament,  as  therein  mentioned,  and  were  not  to  have 

effect,  until  six  weeks  afler  the  same  should  have  been  so  laid  before 

both  houses  of  parliament ;  but  after  that  time,  should  be  binding  and 

obligatory  on  the  said  courts,  and  all  other  courts  of  common  law, 

and  be  of  the  like  force  and  effect,  as  if  the  provisions  contained 

therein  had  been  expressly  enacted  by  parliament.     And  there  is  a 

*  S  W.  IV.  c.  89.  §  U.  Append  to  Tidd  Sup.  183S.  p.  247,  &c. 

»»R.M.  8W.  IV.    i  Barn.  &  Ad.  8.  "^  S  &  4  W.  IV.  c.  42.  §  I. 

9  Bing.  448.    I  Cromp.  &  M.  2.  and  see 
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clause  in  the  act*,  by  which  the  defendant  is  allowed  to  pay  money 

into  court,  in  certain  actions,  by  leave  of  the  court  or  a  judge,  by  way 

of  compensation  or  amends,  in  such  manner,  and  under  such  regu- 

lations,  as  to  the  payment  of  costs,  and  the  form  of  pleading,  as  the 

judges  shall  by  any  rules  or  orders,  by  them  to  be  from  time  to  time 

Rides  of  plet^    made,  order  and  direct*    In  pursuance  of  this  act,  general  rules 

*"t  «T* '°      ^^^^  ™»de  ^y  all  the  judges,  relating  to  Pleadings,  &c.,  in  Hitary 

thereof.  term  1834^;  and  after  being  laid  the  requisite  time,  before  both 

houses  of  parliament,  came  into  operation  on  the  first  day  of  Eeuter 
term  following.  These  rules,  the  effect  of  which  will  be  fiiUy  con- 
sidered in  a  subsequent  chapter  <^,  contain  first,  general  regulations,  as 
to  the  mode  of  pleading ;  and  secondly,  as  to '  the  pleadings  in  par- 
ticular actions,  and  for  the  payment  of  money  into  court ;  with  the 
forms  of  issues,  judgments,  and  other  proceedings,  in  actions  com- 
menced by  process,  under  the  2  W.  IV.  c.  39  :  and  having  received 
the  sanction  of  the  legislature,  they  are  considered  as  statutory  rules» 
and  have  the  form  and  effect  of  an  act  of  parliament. 
Power  to  make  By  other  clauses  of  the  law  amendment  act  ^,  the  judges  are  author- 
rion'of  Written     ^^  "  ^^  ^^V  ^^^  within  ^oe  years  after  that  act  shall  take  effect,  to 

or  printed  do-      "  make  regulations,  by  general  rules  or  orders  from  time  to  time,  in 
cttineitts,  &c« 

"  term  or   in  vacation,    touching    the  voluntary  admission,    upon 

''  an  application  for  that  purpose,  at  a  reasonable  time  before  the  trials 

''  of  one  party  to  the  other,  of  all  such  written  or  printed  documents, 

"  or  copies  of  documents,  as  are  intended  to  be  offered  in  evidence 

**  on  the  said  trial,  by  the  party  requiring  such  admission ;  and  touch-* 

*<  ing  the  inspection  thereof,  before  such  admission  is  made,  and 

"  touching  the  costs  which  may  be  incurred  by  the  proof  of  such 

For  taxatioD  of    "  documents  or  copies,  as  to  the  said  judges  shall  seem  meet."  *   And 

^^^*  they  are  also  authorized,  '*  by  any  rule  or  order  to  be  from  time  to  time 

<'  made,  in  term  or  in  vacation,  to  make  such  regulations  for  the  taxi- 

"  ation  of  costs,  by  any  of  the  officers  of  the  said  courts  indiscrimi-. 

"  nately,  as  to  them  may  seem  expedient,  althou^  such  costs  may 

*'  not  have  arisen  in  respect  of  business  done  in  the  court  to  which 

"  such  officer  belongs ;  and  to  appoint  some  convenient  place,  in 

**  which  the  business  of  taxation  shall  be  transacted,  for  all  the  said' 

*^  courts,  and  to  alter  the  same,  when  and  as  it  may  seem  to  them  ex- 

*  8  &  4  W.  IV.  c.  42.  §  21.  *  There  is  a  nmilar  clause  in  the  act 

^  Rules  of  I'ieatUngf  H.  4  W.  IV.  6  for  improving  the  practice  and  proceed- 

Bam.  &  Ad.  Append,  u;  10  Bing.  468.  2  ings  in  the  court  of  Common  Pleas  of  the 

Cromp.  &  M.  10.  county  palatine  of  Lanautert  4  ft  5  W. 

«  PoU,  Chap.  XXVII.  IV.  c  62.  §  17. 

^  8  &  4  W.  IV.  c.  42.  §§  15.  86. 


TO  MAKE  GENERAL  RULES,  &C.  31 

«<  pedient/'  In  pursuance  of  these  latter  clauses,  and  of  the  power  Rules  made  in 
giyen  them  by  the  administration  of  justice  act  %  general  rules  were  thereof. 
made  by  all  the  judges,  relating  to  Practice,  in  Hilary  term,  1834, 
which  took  effect  on  the  first  day  of  Easter  term  following^ ;  and 
chiefly  relate  to  denturrers,  and  proceedings  in  error,  and  contain  pro- 
visions respecting  the  admission  of  written  documents :  and  6irecti&n$ 
have  from  time  to  time  been  given  by  all  the  judges  to  their  officers 
as  to  the  taxation  of  costs. 

By  the  late  act  for  improving  the  practice  and  proceedings  in  the  Judges  of  C  P. 
court  of  Common  Pleas  at  Lancaster  S  **  it  shall  and  may  be  law-  ^^y  make  rules, 
•*  ful  for  the  judges  of  the  said  court  of  Common  Pleas  at  Lancaster  ^o'  altering  and 

^   ^  regulating  the 

**  fOT  the  time  being,  or  any  two  of  them,  from  time  to  time  to  make  mode  of  plead- 
**  such  orders,  rules,  and  regulations,  for  altering  and  regulating  the  '^\,f°  rec^s, 
'*  mode  of  pleading  in  that  court,  and  for  altering  the  mode  of  enter-  &c. 


**  ing  and  transcribing  pleadings,  judgments,  and  other  proceedings,  in 
**  actions  at  law  therein,  and  touching  the  voluntary  admission  of 
**  written  or  printed  documents,  &c.,  as  to  the  said  judges  of  the  said 
«  court  for  the  time  being,  or  any  two  of  them,  shall  seem  meet." 
And  **  whenever,  by  any  act  of  parliament,  or  by  or  under  the  author-  May  adopt 
ity  of  any  act  of  parliament,  or  by  any  rule  or  order  of  any  of  his  ^^^ atl^^^ 
Majesty's  superior  courts  at  Westminster,  or  of  any  of  the  judges  minster. 
**  of  the  same,  any  rules,  orders,  or  regulations,  shall  be  made  for  the 
**  purpose  of  framing,  regulating,  or  amending  the  proceedings,  prac- 
^  dee,  or  pleadings  of  any  of  the  said  superior  courts  at  Westminster, 
**  it  shall  be  lawful  for  the  judges  of  the  said  court  of  Common  Pleas 
**  at  Lancaster,  or  any  two  of  them,  by  rule  or  order  to  be  made  in 
**  that  behalf,  to  ado^t,  mutatis  mutandis,  all  or  any  of  such  rules, 
**  orders,  or  regulations,  or  any  part  or  parts  thereof,  as  to  the  said 
**  last  mentioned  judges  shall  seem  fit.*' 

By  the  administration  of  justice  Act  <*,  it  is  enacted,  that  "  his  Ma-  Jurisdiction  of 
'*  jesty's  writ  shall  be  directed  and  obeyed,  and  the  jurisdiction  of  his  nimster,  ex- 
•'  Majesty's  courts  of  King's  Bench,  Common  Pleas,  and  Exchequer  ^S^^^^'J^f  **"°*^ 
*'  respectively,  and  of  the  several  judges  and  barons  thereof,  shall  Cheuer,  and 
**  extend  and  be  exercised  over  and  within  the  county  of  Chester,  and 
**  the  county  of  the  city  of  Chester,  and  the  several  counties  in  Wales, 
**  in  like  manner,  to  the  same  extent,  and  to  and  for  all  intents  and 
'*  purposes  whatsoever,  as  the  jurisdiction  of  such  courts  respectively 
**  was  then  exercised,  in  and  over  the  counties  of  England,  not 

•  11  Geo.  IV.  &  1  W.IV.  c.  70.5  "•      *68-    «  Cromp.  &  M.  1. 

*  Rulet  of  PneUog,  H.  4  W.  IV.    6  *  4  &  6  W.  IV.  c.  68.  §  17. 

Banu  St  Ad.  Append.  »▼.      10   Bing.  <  J 1  Geo.  IV.  k  1  W.  IV.  c.  70. 5  la. 


JURISDICTION    OF   THE   COURTS 


Juritdiction  of 
courts  of  ses- 
sion and  Exche- 
quer of  Chetter, 
and  of  Great 
sessions  in  ITofety 
abolished. 


Suits  therein  to 
be  transferred 
to  court  of 
Chancery,  or 
Exchequer,  at 
Wettmbuter, 


Not  to  aflfect 
jurisdiction  of 
county  courts 
of  city  of 
Chafer. 


Statutes  vir- 
tually repealed 
by  11  Geo.iy. 
&  1  W.  IV.  c. 
70.  §  IS,  U. 


**  being  counties  palatine ;  any  statute  theretofore  passed^  to  the  con- 
'' trary  notwithstanding : "  And,  by  the  same  act%  "all  the  power, 
"  authority,  and  jurisdiction,  of  his  Majesty's  court  of  session  of  the 
'<  said  county  palatine  of  Chester,  and  of  the  judges  thereof,  and  of 
"  his  court  of  Exchequer  of  the  said  county  palatine,  and  of  the  chain- 
**  berlain  and  vice-chamberlain  thereof^  and  also  of  his  judges  and 
**  courts  of  Great  sessions,  both  in  law  and  equity,  in  the  principality 
"  of  Wales,  shall  cease  and  determine,  at  the  commencement  of  that 
**  act^ :   And  all  suits  then  depending  in  any  of  the  said  courts,  if 
**  in  equity,  shall  be  transferred,  with  all  the  proceedings  thereon,  to 
"  his  Majesty's  court  of  Chancery,  or  court  of  Exchequer,  as  the 
"  plaintiff,  or,  in  default  of  his  making  choice  before  the  last  day  of 
"  the  then  next  Michaelmas  term,  as  any  defendant  shall  think  fit ; 
''  and,  if  in  law,  to  the  court  of  Exchequer ;  tliere  to  be  dealt  with 
"  and  decided,  according  to  the  practice  of  those  courts  respectively, 
"  or  of  the  court  from  whence  the  same  shall  be  transferred,  accord- 
"  ing  to  the  discretion  of  the  court  to  which  the  same  shall  be  trans- 
"  ferred ;  which  court  shall,  for  the  purpose  of  such  writs  only,  be 
'*  deemed  and  taken  to  have  all  the  power  and  jurisdiction,  to  all 
**  intents  and  purposes,   possessed,  before  the  passing  of  that  act, 
*'  by  the  court  from  which  such  sentence  shaU  be  removed :  Provided 
"  always,  that  nothing  in  that  act  contained,  shall  be  construed  to 
**  abolish  or  affect  the  obligations  and  duties,  or  the  jurisdiction  or 
''  rights,  then  lawfully  imposed  upon,  performed,  or  claimed  and  exer- 
^  cised,  by  the  mayor  and  citizens  of  Chester,  in  the  courts  of  the 
**  county  of  the  city  of  Chester,  or  otherwise  ;  save  and  except  that 
^  such  writs  of  error,  or  &lse  judgment,  as  might  then,  by  any  charter 
"  or  usage  of  the  said  corporation,  be  brought  upon  the  judgments  of 
'*  said  courts,  or  any  of  them,  before  any  of  the  courts  abolished  by 
*'  that  act,  should  thereafter  be  issued,  as  in  other  cases  from  inferior 
''  courts,  and  be  returnable  into  his  Majesty's  court  of  King's  Bench."  ^ 
The   courts   of  Session  and  Exchequer  of  Chester,  and  of  Great 
Sessions  in  Wales,  .being  abolished  by  the  above  act  of  parliament,  the 
statute  34  &  S5  Hen.  VIII.  c.  26.  §  113  ^  and  other  stotutes  referred 


*  ^  14.  And  for  decisions  on  this  sec- 
tion of  the  act,  see  Williams  o.  Williams, 
1  Cromp.  &  J.  887.  Jones  o.  Clarke,  id, 
447.  Williams  v*  WilUams,  2  Cromp.  & 
J.  56. 

^  For  the  reasons  for*  abolishing  these 
courts,  see  Lord  Lyndhurtt*s  speech,  on 


moving  the  second  reading  of  the  bill,  in 
the  House  of  Lords.  Tidd  Stip.  1880. 
p.  85.  (a.)  and  see  1  Rep.  C.  L.  Com. 
40. 

'  §15. 

^  TiddjF^c.9Ed.llS8. 
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to  in  the  ninth  edition  of  the  Ptactice^,  or  so  much  of  them  as  relates 
to  the  proceedings  in  those  courts,  seetns  to  be  virtually  repealed. 

The  palatine  jurisdiction  of  the  Bishop  of  Durham  is  separated  Palatine  juris- 
from  the  bishoprick,  and  vested  in  the  crown,  by  a  late  statute*;   Bishop  of  2>ur- 
'whereby  it  is  enacted,  that  "  from  and  after  the  commencement  of  that  Aam  separated 

from  the  bishop- 

**  act,  the  Bishop  of  Durham^  for  the  time  being,  shall  have  and  exer-  rick,  and  vested 
*•  cise  episcopal  and  ecclesiastical  jurisdiction  only ;  and  that  the  pala-  '°  '**®  crown. 
*'  tine  jurisdiction,  power  and  authority,  theretofore  vested  in  and  be- 
**  longing  to  the  Bishop  of  Durham,  shall  be  separated  from  the  bishop- 
**  rick  of  Durham,  and  shall  be  transferred  to  and  vested  in  his  Majesty, 
**  his  heirs  s^nd  successors,  as  a  franchise  and  royalty,  separate  from 
**  the  Crown ;  and  shall  be  exercised  and  enjoyed  by  his  Majesty,  his 
**  heirs  and  successors,  (as  a  separate  franchise  and  royalty,)  in  as  large 
and  ample  a  manner,  in  all  respects,  as  the  same  had  been  theretofore 
exercised  and  enjoyed  by  the  Bishop  of  Durham;  and  that  all 
"  forfeitures  of  lands  or  goods,  for  treason  or  otherwise,  and  all 
**  mines,*  &c.,  and  all  jura  regalia,  of  what  nature  or  kind  soever, 
"  which,  if  this  Act  had  not  passed,  would  or  might  belong  to  the 
Bishop  of  Durham  for  the  time  being,  in  right  of  the  county  pala- 
tine of  Durham,  shall  be  vested  in  and  belong  to  his  Majesty,  and 
**  his  successors,  in  right  of  the  same :  Provided  always,  that  nothing 
''  thereinbefore  contained  shall  prejudice  or  affect  the  jurisdiction  of 
**  any  of.  the  courts  of  the  said  county  palatine,  or  any  appointment 
**  theretofore  made  to  any  office  in  the  said  county  palatine,  or  any  act 
**  whatsoever  theretofore  done  by  the  Bishop  of  Durham,  in  right  of 
''  the  said  county  palatine." 

And  it  is  thereby  further  enacted  ^,  that  "  from  and  after  the  com-  Court  of  county 

,  ,      ,      .     ,  of  Durhofn  to 

"  mencement  of  that  act,  all  the  power,  authority  and  jurisdiction,  cease. 
"  of  the  court  called  '  the  court  of  the  county  of  Durham,'  and  of 
"  the  clerk  of  the  court  of  the  county  of  Durham,  as  judge  of  the 
*'  same  court,  or  otherwise,  shall  cease  and  determine,  subject  never- 
**  theless,  and  without  prejudice  to  any  proceedings  then  depending 
"  in  such  court,  as  to  which  the  authority  and  jurisdiction  of  the  said 
"  court,  and  of  the  then  clerk  of  the  said  court,  should  continue 
"  in  full  force  and  effect,  notwithstanding  the  passing  of  that  act : 
'*  Provided  always,  that  after  the  commencement  of  that  act,  the 
"  sheriff  for  the  time  being  of  the  said  county  palatine  shall  and  may 
**  have  and  exercise  the  same  power  of  holding  a  county  court,  and  the 

*  For  an  enumeration  of  these  statutes,  **  6  &  7  W.  IV.  c.  19. 

sec  Tidd  Sup.  1830.  p,  29.  (c.)  '^  §  2.  > 
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34  OF   SERJEANTS    AT    LAW^   &C. 

'*  same  jurisdiction  therein,  as  is  usually  had  and  exercised  by  sheriffs 
"  of  other  counties  in  England" 


Serjeants  at  Serjeants  at,  law  (whose  privileges  are  materially  affected  by  a  late 

wlnted*^  "P"        regulation)  are  appointed,  or  called,  at  the  pleasure  of  the  King,  by 

writ  issuing  out  of  Chancery :  And,  by  the  statute  6  Geo.  IV.  c.  95. 

his  late  Majesty  was  empowered,  in  vacation,  to  cause  a  writ  to  be 

issued,  directed  to  any  barrister,  calling  him  to  the  degree  of  seijeant 

at  law,  and  such  persons  as  his  Majesty  might  be  pleased  to  call. 

Pre-audience  of    were  authorized  to  take  upon  themselves  that  office  in  vacation*.   But, 

solicitor  general    ^Y  ^  warrant  or  mandate  of  his  late  Majesty  King  George  the  Thtrd^^ 

to  king**  pre-       ^^  King's  attorney  and  solicitor  ffeneral  were  to  have  plsrce  and 

mier  serJeanL  .         "  •      ,  . 

audience  before  the  King's  premier  serjeant^.  And,  by  a  warrant  or 
Exclusive  pri.  mandate  of  his  present  Majesty,  dated  2dd  April,  1834^,  it  was 
viieges  of  ser.     Qj-^jered,  that  "  the  right  of  practising,  pleading  and  audience,  in  his 

said  Majesty's  court  of  Common  Pleas,  during  term  time)  should, 
upon  and  from  the  first  day  of  Trinity  term  then  next  ensuing,  cease 
to  be  exercised  exclusively,  by  the  Serjeants  at  law ;  and  that,  upon 
and  from  that  day,  his  Majesty's  counsel  learned  in  the  law,  and  all 
other  barristers  at  law,  should  and  might,  according  to  their  respective 
rank  and  seniority,  have  and  exercise  equal  right  and  privilege  of 
practising,  pleading,  and  audience,  in  the  said  court  of  Common  Pleas 
at  WestminsteTy  with  the  Serjeants  at  law."  By  this  warrant,  the  old 
rule  of  practice,  in  the  Common  Pleas,  requiring  pleas  to  be  signed  by 
a  Serjeant,  was  virtually  repealed  ®. 


Officers  of  K.B.       Xhe  Officers  of  the  courts  of  King's  Bench  and  Common  Pleas, 

with  their  appointments  and  duties,  are  fully  treated  of  in  the  second 
Of  Exchequer  of  chapter  of  the  Practice  ^.   In  the  Exchequer  of  Pleas,  before  the  statute 

Pleas,  before 

Stat.  2  &  s  W.     2  &  3  W.  IV,  c.  110,  the  principal  officers  of  the  court  were  the  derk 
IV.  Clio.         ^^  jjjg  Pleas,  and  his  deputy,  who  was  called  the  Master.   The  clerk  of 

the  Pleas  was  appointed  by  the  Chancellor  of  the  Exchequer  for  life,  or 
quamdiu  se  bene  gesserit ;  and  the  deputy,  or  master,  by  the  clerk  of 
the  Pleas.  The  business  of  the  master  was  to  take  minutes  of  what 
was  done  in  court,  draw  up  rules,  make  reports  on  matters  referred 

•  Tidd  Prac,  9  Ed.  42.  see  1  Rep.  C.  L.  Com.  24. 
»»  UthD^;.  1811.  «  Power  ».  Fry,  (or  Izod,)  3  Dowl. 

"^  Tidd  Prac,  9  Ed.  42.  Rep.  140.  I  Bing.N.R.  804.  1  Scott,  119. 

'  1  Ad.  &  E.  122.     10  Biog.  571,  2.  S.  C. 
6  Car.  h  P.  413.    8  Leg.  Obs.  15.  and  f  Tidd  Prac,  9  Ed.  43,  Ac.  * 


OFFICERS   OF   THE   COURTS.  35 

to  him,  tax  bills  of  costs,  allow  bails,  and  sign  process  and  judg- 
ments^, &c.  The  clerk  of  the  Pleas  was  also,  by  virtue  .of  his 
office,  clerk  of  the  Errors  in  the  Exchequer  Chamber;  and  his 
duties  in  that  character  were,  to  allow ^writs  of  error,  certify  tran- 
scripts, attend  the  court  of  Exchequer  Chamber  when  sitting,  and 
draw  up  rules  thereon*. 

By  the  above  statute,  for  the  better  regulation  of  the  duties  to  be  By  that  sutute* 
performed  by  the  officers  on  the  plea  or  common  law  side  of  the 
court  of  Exchequer,  after  reciting  that  an  Act  had  been  passed  in 
the  first  year  of  the  rdgn  of  his  present  Majesty,  intituled  '*  an  Act 
for  the  more  effectual  administration  of  justice  in  England  and 
Wales ;"^  and,  by  the  said  Act,  certain  changes  were  made  on  the 
plea  or  common  law  side  of  the  court  of  Exchequer;  and  that 
Williatn  Stewart  Rose  Esquire  then  was  clerk  of  the  Pleas  in  the 
said  court,  and  was  lawfully  entitled  to  execute  the  said  office  by 
himself,  or  his  sufficient  deputy,  during  the  term  of  his  natural  life ; 
and  Thomas  Dax  Esquire^  commonly  called  the  Master,  then  was 
deputy  clerk  of  the  Pleas,  and  Stephen  Richards,  Kenrick  Collett, 
Edmund  Walker,  and  George  Chilton  Esquires,  were  the  four  sworn 
clerks  in  the  said  court ;  and  the  said  Thomas  Dax,  Stephen  Richards, 
Kenrick  Collett,  Edmund  Walker,  and  George  Chilton,  were  the  five 
principal  acting  officers  of  the  said  court ;  and  that  the  business,  in 
the  offices  on  the  plea  or .  common  law  side  of  the  said  court,  had 
greatly  increased,  and  the  same,  since  the  passing  of  the  said  Act, 
had  been  conducted  and  performed  by  the  said  deputy  clerk  of  the 
pleas,  and  the  said  four  sworn  clerks,  but  without  any  regulation  as 
to  the  respective  duties  to  be  performed  by  each ;  and  many  of  the 
duties  of  the  master  had  from  necessity  been  performed  by  the  sworn 
clerks,  but  without  any  obligation  upon  them  to  perform  such  duties ; 
and  that  it  was  expedient  to  apportion  such  business  among  the  said 
officers,  and  to  fix  and  determine  the  duties  to  be  performed  by  them 
respectively ;  it  is  enacted,  that  '^  from  and  after  the  commencement  Principal  offi^ 
"  of  that  act®,  there  shall  continue  to  be  five  principal  officers  on  the  ^'of "hg  court 
**  plea  side  of  the  said  court,  exclusive  of  the  said  William  Stewart  an<i  their  dutietv 
Rose  Esquire,  the  said  clerk  of  the  pleas,  (whose  office,  when  a 
vacancy  shall  occur  by  hi»  demise  or  otherwise,  is  not  again  to  be 
**  filled  up  ^,)  and  no  more ;  and  that  the  said  Thomas  Dux,  Stephen  Rich- 

•  Tidd  Prac.  9  Ed.  68.     And  for  an  *  11  Geo.  IV.  &  1  W.  IV.  c.  70.  §  \0. 

account  of  the  present  duties  of  the  officers  14. 

of  the  court  of  Exchequer  of  Pleas,  and  "  2  &  8  W.  IV.  c.  110. 

of  the  business  done  in  that  court,  see  '  §  8. 
Dax  Excheq.  8  Ed.  4,  &c.  10,  &c. 
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Clerk  of  the 
errors. 


Attendance,  and 
hours  of  busi- 


ness. 


Office  hours,  in 
K.  B.  &  C.  P. 


At  Exchequer 
office. 


"  ards,  Kenrick  Colleit,  Edmund  Walker^  and  Geerge  ChiUon  Esquires, 
'^  who  had  so  owiducted  the  business  on  die  plea  side  of  the  said 
'*  courts  and  their  successors,  shall,  from  and  after  the  passing  of 
"  that  act,  perform  the  same  as  follows :  that  is  to  say,  the  said 
<*  Thomas  Dax^  Kenriek  Colleit,  and  Edmund  Walker,  shall  perform 
"  the  duties  of  master  and  prothonotary ;  the  aaid  Stephen  Richards, 
"  the  duties  of  clerk  of  the  rules,  and  the  said  Oeorge  ChUton  the 
"  duties  oi  filazer  of  the  said  court ;  and  the  said  officers  shall  be 
'^  styled  and  designated  accordingly:  and  if  any  doubt  or  difference 
''  shall  at  any  time  arise  respecting  the  duties  to  be  performed  by  the 
"  said  respective  officers,  the  same  shall  be  settled  and  determined 
<*  by  the  Lord  Chief  Baron,  and  the  other  barona  of  the  said  court, 
**  for  the  time  being."*  And  it  is  thereby  further  enacted,  that 
"  the  office  of  clerk  of  the  Errors,  then  filled  and  executed  by 
"  the  said  Thomas  Dax,  shall  continue  to  be  filled  and  executed 
"  by  him,  as  long  as  he  shall  be  a  master  or  prothonotary  of  the  said 
"  court,  and  no  longer ;  and  the  same  shall  always  hereafter  be  filled 
"  by  the  person  who  shall  be  the  senior  master  or  prothonotary  of 
''  the  court  for  the  time  being  ^ :  And  that  the  said  officers,  and 
''  their  assistants  and  clerks,  shall  give  their  attendance  in  court  or 
"  elsewhere,  and  shall  conduct  the  business  in  theit  several  depart- 
*^  ments,  at  such  hours,  and  in  every  respect  in  such  manner,  as  the 
**  said  Lord  Chief  Baron,  and  other  barons  of  the  said  court,  shaH 
'^  from  time  to  time  order  and  direct."  ^ 

In  the  King's  Bench  and  Common  Pleas,  the  offices  of  the  courts 
are  kept  open,  for  the  dispatch  of  business,  in  term  time,  and  for  ten 
days  afVer  every  issuable  term,  aad  one  week  after  every  other  term, 
from  eleven  in  the  morning,  till  two  in  the  afternoon ;  aadj  in  the 
evening,  from^oe  till  seven;  and  from  eleven  in  the  morning,  tiH  three 
in  the  aflernooa,  at  all  other  times^.  In  the  Exchequer  of  Heas 
there  was  a  nde,  made  in  pursuance  of  the  admioistration  of 
justice  Act®,  that  ^<  the  office  of  ^eas  shall  be  kept  epen  for 
"business  ev^y  day,  {Swudays,  Christmas  day.  Good  Friday, 
<'  Easter  Monday,  Ascension  day,  and  Midsunmier  day>  and  days 
"  i^ppointed  for  public  feasts,  thanksgiving,  or  faets,  excepted,) 
"  from  the  hour  of  eleven  in  the  morning,  till  three  m  the  afternoon, 
and  from  ^ve  o'clock  in  the  afbemoon,  till  nine  o'clock  at  night, 
during  term,  and  for  sixteen  days  afler  an  issuable  term,  and  for 


u 


a 


•  2&S  W.  IV.r.  no.  §  1. 
»»  §4. 
'  §5. 


<*  8  Chit  Gm.  Pr.  106,  7.  and  see  12 
Leg.  Obs.  177. 

•  11  Geo,  IV.  &  I  W.  IV.  c.  70.  §  10. 
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ten  days  after  a  non-issuable,  term ;  and  at  other  times,  till  seven 
o'clock  in  the  evening."*  And,  by  a  subsequent  rule  of  that  court ^, 
the  Exchequer  office  of  pleas  is  to  be  kept  open  as  foUows,  that  is  to 
**  say,  during  term,  and  one  week  after  every  term,  from  eleven  o'clock 
in  the  morning,  until  three  o'clock  in  the  afternoon,  and  from  six  to 
mne  o'clock  in  the  evening ;  and  at  other  times,  from  eleven  o'clock 
in  the  morning,  until /our  o'clock  in  the  afternoon,  the  usual  holi- 
days excepted,  when  the  said  office  is  to  be  closed." 
The  fees  of  the  officers  of  the  superior  courts  are  fully  treated  of  ^^  ^^  officers 
in  the  Jirst  Supplement  to  the  Practice  %  under  the  following  heads  ;  courts. 
6rst,  in  what  cases  they  are,  or  are  not  allowed ;  secondly,  the  quan^ 
turn  or  amount  of  fees,  and  by  what  means  they  are  settled  and  ascer- 
tained ;  thirdly,  the  provisions  respecting  them,  by  several  recent 
statutes ;  fourthly,  the  remedies  for  the  recovery  of  them,  by  officers 
of  the  court ;  and  fifthly,  the  remedies  against  officers,  in  cases  of 
extortion,  &c    In  treating  of  these  fees  it  has  been  shewn  ^,  that  by  an 
Act  passed  in  the  11  th  year  of  the  reign  of  King  George  the  Fourth,  and 
1st  year  of  the  reign  of  his  present  Majesty,  intituled,  "  An  Act  for 
regulating  the  receipt  and  future  appropriation  of  fees  and  emoluments^ 
receivable  by  officers  of  the  euperior  courts  of  common  law,**  ®  persons 
holding  certain  offices  and  employments  are  required  to  render  to  the 
commissioners,  to  be  appointed  by  virtue  of  the  said  act,  an  account  • 
of  the  lawful  fees  and  emoluments  which  have  become  due,  in  respect 
of  such  offices  and  employments,  during  the  periods  therein  spe- 
cified; and  such  commissioners  are  thereby  authorized  to  inquire 
into  and  examine,  as  well  the  legality  as  the  amoimt  of  the  fees 
and  emoluments  contained  in  such  accounts,  and  are  directed  to 
ascertain  the  gross  and  net  annual  value,  according  to  an  average  of 
ten  years,  of  the  lawful  fees  and  emoluments  of  such  offices  and 
employments  as  aforesaid:   But  it  being  found  difficult,  in  many 
cases,  to  find  any  certain  rule  by  which  the  legality  of  such  fees  and 
emc^uments  could  be  strictly  ascertained,  and  it  being  expedient  that 
the  compensation  directed  by  the  said  Acts  should  be  made  upon 
equitable  principles,  it  is  enacted  and  declared  by  the  statute  1  &  2  W*»at  shall  be 
W.  IV.  c.  35 ',  that  "  all  fees  and  emoluments  received  and  enjoyed  fees,  by  stat.  I 
"  in  respect  of  the  said  offices  or  employments,  which  the  said  com-  *  *  ^'  ^^'  **• 
''  missioners  shall  deem  to  be  reasonable,  and  which  shall  have  been 

•  R.  M.  1  W.  IW. reg,  I.  §  4.  1  Cromp.  •»  Id.  40,  Ac. 

&  J.  278.     1  Tyr.  Rep.  166.  *  Stat.  J 1  Geo.  IV.  &  I  W.  IV.  c.  68. 

*>  R.  M.  8  W.  IV.    t  CroRip.  &  J.  1.  and  see  the  preamble  to  sUt.  1  &  2  W.  IV. 

«  Tyr.  Rep.  168.  c.S6. 

"  Tidd  SujK  18S0.  p.  .32,  &c.  M  '• 
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How  settled,  if 
commissioners 
are  in  doubt  as 
to  tlieir  legality. 


What  person 
within  meaning 
of  the  statute. 


Compensation 
for. 


"  received  for  fifty  years  before  the  24th  day  of  May  1831,  or  which 
"  shall  have  been  uniformly  received,  in  respect  of  any  matter  or 
'*  business  which  shall  have  first  arisen  within  the  said  period  of  fifty 
"  years,  by  authority  of  parliament,  or  other  legal  authority,  shall 
''  be  deemed  and  taken  to  be  legal  fees  and  emoluments,  within  the 
"  true  intent  and  meaning  of  the  said  act." 

And  it  is  thereby  further  enacted,  that  '*  if  such  commissioners 
"  shall  entertain  any  doubt  as  to  the  propriety  or  reasonableness  of 
"  any  such  fees^  or  any  matter  connected  therewith,  it  shall  be  law- 
"  ful  for  them  to  consult  thereon  the  court  or  judge  by  whose  officer 
"  the  same  may  have  been  received,  or  any  one  or  more  of  the  judges 
*' of  such  court;  and  such  court  and  judges  shall,  and  are  thereby 
'*  required  to  give  their  or  his  advice  and  opinion^  as  early  as  the 
*'  same  can  be  reasonably  done ;  and  that  the  advice  so  given,  and 
*<  the  question  to  which  it  is  in  answer,  shall  be  in  writing."*  And 
that  "  the  persons  holding  the  offices  or  situations  named  in  the 
''  schedule  to  that  act  annexed  ^,  shall  be  deemed  and  taken  to  be 
''  within  the  true  intent  and  meaning  of  the  said  Act,  and  within  the 
"  authority  and  jurisdiction  of  the  said  commissioners,  who  shall 
'*  inquire  into  and  report  upon  the  value  of  the  said  offices  or  situa- 
«  tions."« 

By  the  administration  of  justice  Act^,  persons  holding  freehold 
offices  were  alone  empowered  to  receive  compensation  from  commis- 
sioners to  be  appointed  by  virtue  of  that  act ;  but  it  being  considered 
that  the  holders  of  such  offices  for  years,  or  during  pleasure,  were  in 
justice  entitled  thereto,  it  was  enacted,  by  the  statute  1  &  2  W.  IV. 
c.  So  ®,  that  *<  all  persons  who,  before  the  first  day  of  January  1828» 
**  held  offices  or  situations  in  any  of  the  courts  of  great  session  in  the 
"  county  of  Chester^  or  principality  of  Wales,  by  virtue  of  any  ap- 
"  pointment  theretofore  lawfully  made,  for  term  of  years,  or  during 
'*  pleasure,  shall  be  deemed  and  taken  to  be  within  the  true  intent 
**  and  meaning  of  the  said  act  as  above  mentioned,  and  within  the 


»  §2. 

^  These  persons  are,  the  master  or  se- 
condary of  the  court  of  King's  Bench  at 
Westminster;  signer  of  the  writs  in  the 
same  court ;  chaplain  of  the  King's  Bench 
prison ;  chief  usher  of  the  said  court ; 
under  ushers  and  criers  of  the  same  court ; 
keeper  of  WeslminMer  hall;  warden  of 
the  Fleet  prison ;  officers  of  the  revenue 
side  of  the  courts  of  Exchequer  at  West- 


minster;  officers  acting  under  commis- 
sioners of  assize  at  iVTst  Prtux,  oj/ier  and 
terminer,  and  general  gaol  delivery,  in 
England;  who  held  such  office  on  the 
twentyfbwrth  day  of  May  in  the  year  of 
our  Lord  J  830. 

"  Sitt.  I  &  2  W.  IV.  c.  85.  §  S. 

^  )  I  Geo.  IV.  &  I  W.  IV.  c.  70.  §  25. 
Tidd  StqK  1830.  p.  49. 
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•  » 

"jurisdiction  and  authority  of  the  commissioners  appointed  by  virtue 
"  of  the  same  act." 

In  the  Common  Pleas^  by  a  general  rule  *,  reciting  that,  by  the  Fee  to  protho- 
ancient  course  of  this  court,  the  fee  paid  to  the  prothonotaries,  for  the  enirv'of  declar- 
entry  of  every  declaration  in  a  cause,  has  hitherto  been  of  right  pay-  «^'ont '«  C.  P. 
able  at  the  time  of  filing  thereof;  and  that  it  was  expedient  that  for 
the  future,  the  practice  of  the  court  should  be  made  conformable  to 
that  of  the  respective  courts  of  King's  Bench  and  Exchequer,  so  far 
as  regards  the  time  of  such  payment ;  it  is  ordered,  that  "  from  and 
after  the  essoign  day  of  the  then  next  Trinity  term,  the  fee  due  to 
the  said  prothonotaries,  for  such  entry  as  aforesaid,  may  be  paid  at 
any  time  previously  to  entering  the  issue,  or  passing  the  record  in 
each  cause ;   or  in  case  there  shall  be  no  record,  at  any  time  pre- 
viously to  signing  interlocutory  or   final  judgment:    And  further, 
that  in  all  cases  where  there  shall  be  no  judgment,  the  said  fee  shall 
be  payable  at  the  time  of  taxing  costs,   where  the  proceedings  in 
any  cause  are  stayed,  or  such  cause  terminated  by  any  rule  of  this 
court,  or  order  of  a  judge."     And,  by  a  subsequent  rule  of  the  Termagefeeji 
same  court  ^,  "  every  person  admitted  an  attorney  of  this  court,  not  toraies^o^deric 
having  already  entered  such  his  admission,  and  also  every  attorney  of  the  warnnu. 
hereafter  to  be  admitted,  shall  forthwith  enter  his  admission,  and 
shall  cause  his  annual  certificate  to  be,  on  or  before  the  first  day  of 
Easter  term  in  every  year,  entered  with  the  derk  of  the  warrants ; 
which  entries  shall:  in  all   cases,  where   the  annual  certificate   has 
been  already  entered  in  one  of  the  courts,  be  made  without  fee  or 
reward  ;  and  shall,  at  the  same  time,  pay  and  discharge  all  his  arrears 
of  termage  fees." 

By  the  administration  of  justice  Act  <^,  "  it  shall  be  lawful  for  the  Rules  respect- 
barons  of  the  court  of  Exchequer,  and  they  are  thereby  required,   ^  courTof 
to  distinguish  by  their  rules  and  orders,  the  fees  which  shall  con-   Exchequer,  and 
**  tinue  to  be  taken  by  the  sworn  and  side  clerks  of  the  court,  for  the  ' 

"  duties  performed  as  officers  of  the  court,  similar  to  the  duties  of 
^  the  officers  of  the  other  superior  courts,  from  such  fees  and  charges 
"  as  shall  be  allowed  to  be  taken  by  the  attornies  admitted  to  prac- 
"  tise  as  therein  mentioned ;  so  that  the  amount  of  such  fees  and 
**  charges,  upon  the  whole,  do  not  exceed  the  amount  and  rate  of 
**  such  fees  and  charges  as  were  then  allowed  upon  taxation  of 
"  costs."     In  pursuance  of  this  act,  rules   were  made  by  the  ba- 

*  R.  £.  I  W.  IV.    7  Bing.  555,  6.    5  289.     1  Biog.  N.  R.  411.    9  Leg.  Obs. 

Jfoore  &  P.  48S.     1  Dowl.  Rep.  226.  159. 

and  see  Tidd  Prac.  9  Ed.  47.  *  11  Geo.  IV.  &  1  W.  IV.  c.  70.  §  10. 

"  R.  >I.  5  W.  IV.  C.  P.     1  Scott, 
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rons  of  .the  Exchequer,  in  Mickaeimas  tenn  1830%  respectini;  th6 
officers  of  the  court  of  Exchequer  of  Pleas,  and  their  fees,  &c. ;  by 
which  it  was  ordered,  that  "  the  several  fees  thereunder  mentioned  ^, 
should  and  might  continue  to  be  taken  by  the  sworn  and  side  clerks  of 
that  court,  the  same  being  for  duties  to  be  performed  by  them  as  officers 
of  the  court>  simOar  to  the  duties  of  the  other  superior  courts": 
And  it  was  further  ordered^  that,  *^  in  the  taxation  and  allowance  of 
costs,  such  fees  should  be  distinguished  from,  and  form  no  part  of 
the  fees  and  charges  which  should  be  allowed  to  the  attomies  who 
had  been,  or  should  be  admitted  to  practise,  under  and  by  virtue 
of  the  said  act,  but  the  same  should  be  allowed  as  disbursements*: 
That  the  several  duties  for  which  fees  were  appointed  in  the  said 
schedule,  should  be  performed  by  the  sworn  and  side  clerks  of  the 
said  office,  or  their  sufficient  deputies  or  deputy,  on  the  request  of 
the  persons  admitted  to  practise  as  attomies  in  that  court,  within 
the  hours  and  times  thereinafter  appointed,  whereupon  such  fees 
as  aforesaid  should  become  payable  <^:  And  that  the  several 
duties  theretofore  performed  by  the  clerk  of  the  pleas,  or  his 
deputy,  at  the  instance  of  the  sworn  or  side  clerks  of  the  office  of 
pleas,  should  thereafter,  at  the  instance  of,  and  for  the  attomies  ad- 
mitted as  aforesaid,  be  in  like  manner  performed  by  the  said  derk  of 
the  pleas,  or  his  deputy,  on  payment  of  his  lawful  fees  for  the  same.*'^ 
It  is  observable,  however,  that  the  several  duties  heretofore  performed 
by  the  sworn  or  side  clerks  in  the  Exchequer  of  Pleas,  have,  ever  since 
the  statute  2  &  S  W.  IV.  c.  110  <^,  been  performed  by  the  officers  therein 
mentioned ;  and  that  this  statute  does  not  interfere  with  the  fees  for- 
merly payable  to  those  officers :  the  same  fees  are  still  payable  in 
the  course  of  the  proceedings ;  but  some  fees  which  were  formerly 
payable  to  one  officer,  are  transferred  to  another  ®.  It  has  been  de- 
termined, that  a  clerk  in  court,  in  the  King's  remembrancer's  office, 
is  entitled  to  charge  a  term  fee  in  a  revenue  prosecution,  at  the  suit 
of  the  Attorney  General,  where  only  a  subpcena  ad  respondendum 
issues,  without  any  information,  or  other  proceeding  being  had  '. 
Judges  of  su-  For  regulating  fees  in  the  Common  Pleas  at  Lancaster^  it  is  en- 

^F^an^^  *'    acted  by  the  statute  4  &  5  W.  IV.  c.  62.  §  25,  that  "  the  judges  of 
may  regulate       «  the  superior  courts  of  common  law  at  Westminster^  or  any  eight  or 

"  more  of  them,  of  whom  the  chiefs  of  each  of  the  said  courts  shall  be 

*  R.  M.  1 W.  IV.  reg.  1.  \  Cromp.  &  156. 

J.  270.     1  Tyr.  Rep.  164,  6.  •>  Ante,  S4,  6. 

^  For  the  schedule  of  these  fees,  see  icL  *  Dax  Ex.  Pr.  8  Ed.  8. 

ib,  Tidd  Sup,  1832.  p.  97.  '  Attorney-General    v.     Munday,    2 

"  1  Cromp.  &  J.  272.     1  Tyr.  Rep.  Cromp.  &  J.  347.   2  Tyr.  Rep,  SOS.  S.  C. 
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ikrWf  may,  by  any  rule  or  order  Co  be  from  time  to  time  made  after  in  Comtnon 

Pleas  I 
caster. 


«'  that  act  shaU  take  effect,  make  such  regulations,  as  to  the  fees  to  ^^'  '^^"^ 
**  be  charged  by  all  and  every  or  any  of  the  officers  of  the  said  court 
**  of  Common  Pleas  at  LanearteTf  and  the  attomies  thereof,  as  to 
them  may  seem  expedient,  and  to  alter  the  same,  when  and  as  it  may 
seem  fit  and  proper,  so  as  such  fees  shall  not  exceed  the  fees  now 
**  receiyed ;  and  all  such  regulations  shall  be  binding  and  obligatory 
"  on  the  said  court  of  Common  Pkas  at  Lancatter^  and  all  the  officers 
'*  and  attomies  of  the  said  court." 


It  may  not  be  improper,  in  this  place,  to  take  a  general  view  of  the  Alterations  of 
alterations  which  have  been  made,  by  several  recent  statutes  and  turns. 
rules  of  court,  in  the  terms^  and  returns  of  writs,  &c. 

The  Term*  are  those  times  or  seasons  of  the  year,  which  are  set  Terms,  wliat, 
apart  for  the  dispatch  of  business,  in  the  superior  courts  of  common  fbrmerly^benn 
law ;  and  are  called,  from  some  festival  or  saint's  day  which  formerly  *°^  ended. 
preceded  their  commencement,  the  terms  of  St.  Hilary^  of  Easier^ 
of  the  Holy  Trtntty,  and  of  St.  MUhaeL  Hilary  term  formerly 
began  on  the  octave  of  St.  Hilary,  or  the  eighth  day  inclusive  after 
the  feast  day  of  that  saint,  which  falling  on  the  Idth  January,  the 
octave  therefore,  or  first  day  of  Hilary  term,  was  the  20th  January ; 
and  it  ended  on  the  l^th  February  following,  unless  it  happened  on 
a  Sunday,  and  then  on  the  Idth  February*:  Easter  term  began  in 
fifteen  days  of  Easter,  being  the  Sunday  fortnight  after  that  festival, 
and  ended  on  Monday  before  Whit-Sunday:  Trnuiy  term,  which 
was  abridged  by  the  statute  32  Hen.  VIII.  c.  £1,  began  on  the 
morrow  of  the  Holy  Trinity,  being  the  Monday  next  after  Trinity 
Sunday,  and  ended  on  the  Wednesday  three  weeks  after,  unless  it 
happened  on  the  24th  June,  and  then  on  the  day  following :  MichaeU 
moi  term,  which  was  abridged  by  the  statute  16  Car.  I.  c.  6,  and  still 
fiurther  by  the  24  Geo.  II.  c.  48,  began  (five  weeks  after  Miehaelmae 
day)  on  the  morrow  of  all  Souls,  being  the  3d  of  November,  and 
ended  on  the  28th  November  following,  if  not  a  Sunday^  otherwise 
on  the  29th  ^.  Of  these  terms  it  may  be  observed,  that  Michaelmas  Pixed  and 
and  Hilary  werejuced  terms,  and  invariably  began  on  the  same  day 
of  the  year ;  but  Easter  and  Trinity  terms  were  moveable^  their  com- 

*  In  Hilary  term,  the  first  day  offidl  ended,  and  endedyburte^n  weelcs  after  Mu 

term  was  the  twenty-tkird  of  Janiuary,  If  chaelmas  term  began.    Man.  Excheq.  Ap- 

not  Sunday ;  and  if  Sunday^  the  next  day  .  |)end.  2. 

after ;  and  this  term  always  began  that  day  ^  Tidd  Prac.  9  Ed.  10&,  6,  7. 
eight  weeks,   on  which  Michaelnuu  term 
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Essoign  or  ge-    mencement  being  regulated  by  the  feast  of  Easier.      In  each  of 
days.  ^  ^^^        these  terms,  there  were  stated  days  called  essoign  or  general  return 

days  S  on  which  all  original  writs,  and  process  thereon,  roust  have 
been  made  returnable ;  in  the  King's  Bench,  ubtcunquef  &c.,  or  where- 
soever the  king  should  then  be  in  England^,  or,  in  the  Common 
Pleas,  before  the  king's  justices  at  Westminster. 
Duration  of  The  duration  of  terms,  and  the  essoign  or  general  return  days  of 

soign  or  general  original  writs,  &c.,  are  now"  fixed  and  regulated  by  the  statutes  1 1 
return  days,  as     Qeo.  IV.  &  1  W.  IV.  c.  70  «.,  and  1  W.  IV.  c.  3.     By  the  former  of 

fixed  and  regu- 
lated by  8Ut.  11    these  statutes  it  is  enacted,  that  "  in  the  year  of  our  Lord  1831,  and 

V^iv    %o       **  afterwards,  Hilary  term  shall  begin  on  the  eleventh^  and  end  on  the 

"  thirty-first  day  of  January ;  Easter  term  shall  begin  on  the  fifteenth 
<*  day  of  Aprils  and  end  on  the  eighth  day  of  May ;  Trinity  term 
• "  shall  begin  on  the  twenty-second  day  of  May^  and  end  on  the 
"  twelfth  day  of  June;  and  Michaelmas  term  shall  begin  on  the 
"  secondf  and  end  on  the  twenty-fifth  day  of  November :  and  that  the 
"essoign  and  general  return  days  of  each  term  shall,  until  further 
*<  provision  be  made  by  parliament,  be  as  follows;  that  is  to  say,  the 
**  first  essoign  or  general  return  day  for  every  term  shall  be  itieftmrth 
day  before  the  day  of  the  commencement  of  the  term,  both  days 
being  included  in  the  computation ;  the  second  essoign  day  shall  be 
**  the  fifth  day  of  the  term ;  the  third  shall  be  the  fifteenth  day  of  the 
*<  term ;  and  the  fourth  and  last  shall  be  the  nineteenth  day  of  the 
*'  term,  the  first  day  of  the  term  being  already  included  in  the  com- 
"  putation ;  with  the  same  relation  to  the  commencement  of  each  term 
"  as  they  now  bear,  and  shall  be  distinguished  by  the  day  of  the 
**  term  on  which  they  respectively  fall,  the  Monday  being  in  all  cases 
"  substituted  for  the  Sunday,  when  it  shall  happen  that  the  day  would 
'*  fall  on  a  Sunday,  except  always  that  in  Easter  term  there  shall  be 
**  butybur  returns  instead  offive,  the  last  being  omitted:  Provided, 
'*  that  if  the  whole  or  any  number  of  the  days  intervening  between 
"  the  Thursday  before,  and  the  Wednesday  next  afler  Easter  day, 
^*  shall  fall  within  Easter  term,  there  shall  be  no  sittings  in  banc  on 
any  of  such  intervening  days,  but  the  term  shall  in  such  case  be 
prolonged  and  continue  for  such  number  of  days  of  business,  as 
*'  shall^be  equal  to  the  number  of  the  intervening  days  before  men- 
tioned, exclusive  of  Easter  day ;  and  the  commencement  of  the  en- 
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*  For   the  essoign  or  general   return  '       ^  Trye,  S.  and  see  Marsh  v,  Blacbford, 
days,  before  stat.  11   Geo.  IV.  &  1  W.       1  ChiuR.SSS. 
IV.  c.  70.  §  6,  see  Tidd  rrac.  9  Ed.  106.  *  §  6. 

I  Rep.  C.  L.  Cum.  S2. 
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suing  Trimly  term  shall  in  such  case  be  postponed,  and  its  con- 
tinuance prolonged,  for  an  equal  number  of  days  of  business." 

By  the  statute  1  W.  IV.  c,  3  •.  so  much  of  the  former  act  as  relates  By  stat.  l  W. 
.  .  .  IV.  c.  3. 

to  the  appointment  of  essoign  or  general  return  days,  is  repealed ; 

and  it  is  thereby  enacted  ^,  that  *<  all  writs  usually  returnable  before 
"  any  of  his  majesty^s  courts  of  King's  Bench>  Common  Pleas,  or 
"  Exchequer  respectively,  on  general  return  days,  may  be  made  re- 
**  tumable  on  the  third  day  exclusive  before  the  commencement  of 
each  term,  or  on  any  day,  not  being  Sunday,  between  that  day  and 
the  third  day  exclusive  before  the  last  day  of  the  term ;  and  the 
day  for  appearance  shall,  as  heretofore,  be  the  third  day  after  such 
**  return^  exclusive  of  the  day  of  the  return ;  or  in  case  such  third 
day  shall  fall  on  a  Sunday,  then  on  the  fourth  day  after  such  return, 
exclusive  of  such  day  of  return."  The  three  days,  however,  pre-  - 
vious  to  the  Jirst  day  in  full  term,  cannot  it  seems  be  considered  as 
part  of  the  term  ^,  And,  in  order  to  remove  all  doubts  as  to  the  du- 
ration of  the  terms,  it  is  declared  and  enacted  \  that  "  in  case  the 
day  of  the  month  on  which  any  term,  according  to  the  former  act, 
is  to  endy  shall  be  on  a  Sunday,  then  the  Monday  next  after  such 
day  shall  be  deemed  and  taken  to  be  the  last  day  of  the  term ;  and 
that  in  case  any  of  the  days  between  the  Thursday  before,  and  the 
Wednesday  next  after  Easter  shall  fall  within  Easter  term,  then 
*'  such  days  shall  be  deemed  "and  taken  to  be  a  pai^t  of  such  term, 
"  although  there  shall  be  no  sittings  in  banc  on  any  of  such  inter- 
'*  vening  days."  On  this  statute  it  was  holden,  that  a  writ  may  be 
made  returnable  on  any  of  the  days  between  the  Thursday  before, 
and  the  Wednesday  after  Easter  day,  when  those  days  fall  in  Easter 
term  * :  But,  by  a  general  rule  of  all  the  courts',  *'  the  days  be- 
tween the  Thursday  next  before,  and  the  Wednesday  next  after 
Easter  day,  shall  not  be  reckoned  or  included  in  any  rules  or  no- 
tices, or  other  proceedings,  except  notices  of  trial,  and  notices  of 
inquiry,  in  any  of  the  courts  of  law  at  Westminster"  On  this  rule 
it  has  been  decided,  that  the  days  between  Thursday  next  before,  and 
Wednesday  next  after  Easter  day,  are  not  to  be  reckoned  in  notices  of 

'  f  ].  after  conferring  with  the  other  judges.  Hall 

^  ^  2.  V,  Welchman,  2  Cromp.  &  J.  478.     1 

'  Price  V.  Hughes,  1  DowL  Rep.  448.  DpwL  Rep.  566.  S.  C. 
4  Leg.  Obt.  409.  S.  Cpcr  PaUeton,  J.  '  R.  £.  2  W.  IV.   S  Bam.  &  Ad.S94. 

«  $  S.  1  Moore  &  S.  681.   8  Ring.  466.    2  T>t. 

*  Lilly*.  Gompert^,lDowl.Rep.-876.  Rep.  502.     2  Cromp.  &  J.  491,  2.     1 

4  Leg.  Obs.  26.  S.  C.  ;«r  Tawtlon^  J.  Dowl.  Rep.  423. 
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justification  of  bail  ^    But  notice  of  trial  before  the  sheriff  may  be 

given  for  Easter  Tuesday  ^. 

Banning  and         Since  the  above  statutes,  Hilary  term  begins  on  the  eleventh^  and 

on  ih(f above^''  ^^^  ^^  ^®  ihhrty'-fint  day  of  January ,  unless  that  day  fall  on  a 

sututes.  Sunday,  and  then  on  the  Monday  following,  being  the  Jirst  day  of 

February :  Easter  term  begins  on  the  fifteenth  day  of  April,  and  ends 
on  the  eighth  day  of  May^  unless  that  day  fall  on  a  Sunday,  and  then 
on  the  Monday  following,  being  the  nnuK  day  of  May ;  or  unless  the 
whole  or  some  of  the  da3rs  intervening  between  the  Thursday  before, 
and  the  Wednesday  next  after  Easter  day,  fall  within  Easter  term^  in 
which  latter  case  the  term  is  prolonged,  and  continues  for  such  num- 
ber of  days  of  business,  as  are  equal  to  the  number  of  intervening 
days  before  mentioned,  exclusive  of  Easter  day  ° ;  and  if  the  last  of 
the  days  to  which  it  is  so  prolonged  fall  on  a  Sunday,  then  the  term 
ends  on  the  Monday  following :  Trimty  term  begins  on  the  twenty^ 
second  day  of  May,  and  ends  on  the  twelfth  day  of  June,  unless  that 
day  fall  on  a  Sunday,  and  then  on  the  Monday  following,  being  the 
thirteenth  day  of  June  ;  or  unless  Easter  term  be  prolonged  by  such 
intervening  days  as  before  mentioned,  in  which  latter  case  the  com- 
mencement of  Trinity  term  is  postponed,  and  its  continuance  pro- 
longed, for  an  equal  number  of  days  of  business  ^ ;  and  if  the  last 
day  to  which  it  is  so  prolonged  fall  on  a  Sunday,  then  the  term  ends 
on  the  Monday  following :  Michaelmas  term  begins  on  the  second,  and 
ends  on  the  tnenty-fifth  day  o£  November,  unless  the  latter  day  fall  on 
a  Sunday,  and  then  on  the  Monday  foUowing,  being  the  twenty-sixth 
Beginning  of  day  of  November.  It  is  not  said,  in  either  of  the  above  acts,  on  what 
**™?  T«ff  ***u  ^*y  *^^  **"°  ®^*'^  begin,  in  case  'the  day  appointed  for  its  commence- 
commencement  ment  happen  on  a  Sunday ;  but  it  seems  that  in  such  case,  the  day  so 
^^pens  on  w»-  ^pp^j^^gj  must  Still  in  point  of  law,  for  the  purpose  of  computation, 

be  considered  as  the  first  day  of  the  term  ^ ;  although,  as  the  courts 
do  not  sit,  an  appearance  cannot  be  entered,  nor  any  judicial  act 
done,  or  supposed  to  be  done,  till  the  Monday^:  And,  as  Sunday  is 

*  Cumming  v,  Pullen,  I  Scott,  5S8.  *  Doe  v.  Roe,  1   Dowl.  Rep.  68.    2 

i>  Charnock  v.   Smith,  8  Dowl.  Rep.  Leg.  Obs.  77.  S    C.     Doe  d.  Brent  v. 

S07.     1  Har.A  W.  217.     10  Leg.  Obs.  Roe,  I  Cromp.  &  J.  488.     1  Tyr.  Rep. 

111.  471.  S.  C.  499.  S.  C.    Doe  d.  Shepherd  o.  Roe,  1 

'^  As  to  the  prolongation  of  Eoiter  term  Price,  N.  R.  82.,  and  see  1   Tyr.  Rep. 

in  1885,  see  9  Leg.  Obs.  482,  8.  500. 

^  As  to  the  beginning  and  ending  of  '  Reg.  Brev.  19.     Bedoe  ti.  Alpe,  W. 

TrinUtf  tenn,  in   lt^8d,  see  9  Leg.  Obs.  Jon.  156.     Davies  v.  Sdter,  2  Salk.  620, 

4»2,  8.  7.     6  Mod.  250.  S.  C.  Swan  9.  Broome, 
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not  considered  at  common  law  aa  a  diesjttridieu8\  writs  caimot,  when 
the  first  day  of  term  falls  on  a  Sunday,  be  made  returnable  tUl*  the 
Monday  foUowing^. 

The  Jfrrt  essoign  or  general  .return  day  for  Hilary  term^  is  the  Essoign  or 
eighih  day  o£  January;  for  Easier  term,  the  twelftk  day  of  April;  ^y,^ 
for  Trinity  term,  the  nineteenth  day  of  May^  unless  the  commence^ 
ment  of  that  term  be  postponed,  in  consequence  of  such  intervening 
days  as  before  mentioned,  and  then  the  first  essoign  or  general  re- 
turn day  is  the  third  day  exclusive  before  the  day  to  which  its  com- 
mencement is  postponed ;  and  for  Michaelmas  term,  it  is  the  thir*- 
tietk  day  of  OeUAer,  When  the  third  day  exclusive  before  the  com- 
mencement of  the  term  fidls  on  a  Sunday,  it  seems  that  writs  may  be 
made  retumaUe  thereon :  And  indeed  it  is  observable,  that  before 
the  late  acts,  the  essoign  or  general  return  days  of  Easier  term,  ex- 
cept the  last,  were  always,  and  those  of  Michaelmas  and  Hilary 
terms  occasionally  on  Sunday,  The  essoign  or  general  return  days 
of  each  term,  after  the^r^^  may  be  any  day,  not  being  Sunday,  be- 
tween the  third  day  exclusive  before  the  commencement,  and  the 
third  day  exclusive  before  the  last  day  of  the  term  ^ ;  but  the  latter 
day,  being  it  seems  excluded  by  the  language  of  the  act,  is  not  a  good 
general  return  day :  The  last  essoign  or  general  return  day  tlierefore, 
of  each  term,  is  the  fourth  day  exclusive  before  the  last  day  of  the 
term,  unless  that  day  happen  on  a  Sunday,  and  then,  Sunday  being 
also  excluded,  the  last  essoign  or  general  return  day  is  the  Saturday 
preceding  ^.  The  day  for  appearance,  on  writs  usually  returnable  on  Appearance  day. 
general  return  days,  is  declared,  by  the  statute  1  W.  IV.  c.  3.  §  2,  to 
be,  as  heretofore,  the  third  day  exclusive  after  the  return  day ;  or^  in 
case  such  third  day  fall  on  a  Sundayf.then  the  fourth  day  after  such 
return,  exclusive  of  the  day  of  return  •. 

By  the  statute  5  8c  6  £dw.  VI.  c.  S.  certain  days  therein  mention-  Holidays  men. 
ed,  consisting  principally  of  Saints*  days,  several  of  which  happened  ^°g  p^^^  yj^ 
in  term  time,  were  required  to  be  kept  holidays':  But,  by  the  law  c 8. aboKsbed. 


8  Bur.  1596.    1  Blac.  Rep.  496.  526. 

s.a 

'  Co.  Lit  185.  Com.  Dig.  tit  Temps, 
(b.  8). 

^  For  a  general  Table  of  the  Terms 
and  Returns,  see  Append,  to  Tidd  Sup. 
1888,  p.  98. 

*  Stat  1  W.  IV.  c.  8.  §  2. 

^  Append,  to  Tidd  Sup,  1R82,  p.  98. 
and   see   Twyning  demindant,   Lowndes 


tenant,  10  Bing.  65.  68.  8  Moore  &  S. 
448.  S.  C. 

*  Append,  to  Tidd  Si^.  1882,  p.  98. 

'  For  an  account  of  the  difierent  holi- 
days, and  when  they  were  commanded  or 
allowed  to  be  kept  in  term  time  or  vaca- 
tion, with  the  remedies  for  not  opening  the 
offices  on  other  days,  or  refusing  to  do  bu- 
siness in  office  hours,  without  the  payment 
of  extra  fees,  see  Tidd  Prac,  9  Ed.  55,  &c. 
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amendment  Act  *^  reciting  that  the  observance  of  holidays,  in  the  su- 
perior courts  of  common  law,  during  term  time,  and  in  the  offices 
belonging  to  the  same,  on  the  several  days  on  which  holidays  are  now 
kept,  is  very  inconvenient,  and  tends  to  delay  in  the  administration  of 
justice ;  it.  is  enacted,  that  **  none  of  the  several  days  mentioned  in 
*^  the  said  statute,  shall  be  observed  or  kept  in  the  said  courts,  or  in 
'*  the  several  offices  belonging  thereto,  except  Sundays^  the  day  of 
''  the  nativity  of  our  Lord,  and  the  three  following  days,  and  Monday 
Subsequent  re-     «»  and  Tuesday  in  Easter  week."     By  a  subsequent  rule,  however,  of 

all  the  courts^,  it  is  ordered,  that,  *'  thenceforth,  in  addition  to  the 
said  days,  the  following  and  none  other  shall  be  observed  or  kept  as 
holidays,  in  the  several  offices  belonging  to  the  said  courts,  viz..  Goad 
Friday y  and  Easter  Eve,  and  such  of  the  five  days  following  as  may 
not  fall  in  the  time  of  term,  but  not  otherwise ;  the  birthday  of  our 
Lord  the  King,  (21st  August,)  the  birth  day  of  our  Lady  the  Queen^ 
(Idth  August^  the  day  of  the  accession  of  our  Lord  the  King,  (26th 
June,)  Whit  Monday,  and  Whit  Tuesday." 

•  3  &  4  W.  IV.  c  42.  $  43.  3  Scott,  5.    1  Meeson  &  W.  6,  6.    I  Tyr^ 

1*  R.  H.  6  W.  IV.    6  Nev.  &  M.  6.      &  G.  237. 4  DowL  Rep.  555,  6.  U  Le^. 
1  Har.  &  W.  6S9.    S  Ring.  N.  R.  615.      Obt.  226. 


CHAP.  III. 


Qf  tJie  Examination,  Admission,  and  RE-ADMissioi^r  of 

Attornies. 

JLN  this  Chapter  it  is  proposed  to  consider,  1.  the  examination  of  persons 
desirous  of  being  admitted  attornies ;  9,,  the  admission  of  persons  who 
have  served  their  clerkships  in  Wales,  or  the  counties  palatine ;  S.  the 
admission  of  attornies  of  the  King*s  Bench  and  Common  Pleas  to 
practise  in  the  Exchequer ;  and,  4.  the  re-admission  of  attornies.  The 
privileges  of  attornies,  and  in  what  manner  they  are  affected  by  the 
uniformity  of  process  Act,  with  the  proceedings  in  actions  by  and 
against  them,  and  other  matters  relating  to  the  recovery  and  taxation 
of  their  costs,  will  be  treated  of  in  a  subsequent  Chapter  *. 

By  the  statute  4  Hen,  IV.  c.  18.  it  was  enacted,  that  "  all  the  attor-  Examination  of 
nies  shall  be  examined  by  the  justices,  and,  by  their  discretions^  their  8tat."i^Hen!^  I V. 
names  put  on  the  roU ;  and  they  that  be  good  and  vertuous,  and  of  good  c*  18. 
j&me,  shall  be  received,  and  sworn  well  and  truly  to  serve  in  their 
ofRces.*'     By  the  statute  3  Jac,  1.  c.  7.  §.  2.  it  was  enacted,  that  Bystat.  8  Jac. 
*^  none  shall  from  thenceforth  be  admitted  attornies,  in  any  of  the     '       '  ^   * 
King's  courts  of  record,  but  such  as  have  been  brought  up  in  the  same 
courts,  or  otherwise  well  practised  in  soliciting  of  causes,  and  have 
been  foimd,  by  their  dealings,  to  be  skilful,  and  of  honest  disposition ; 
and  that  none  be  suffered  to  solicit  any  cause  or  causes  in  any  of  the 
courts  aforesaid,  but  only  such  as  are  known  to  be  men  of  sufficient 
and  honest  disposition."^     And  by  a  rule  made  in  Michaelmas  term.  By  rule  of 
1654  s  in  the  courts  of  King's  Bench  and  Common  Pleas,  it  was 
ordered,  that  "  the  courts  should  once  in  every  year,  in  Michaelmas 
term,  nominate  twelve  or  more  able  and  credible  practisers,  to  conti- 
nue for  the  ensuing  year,  to  examine  such  persons  as  should  desire  to 
be  admitted  attornies^  and  appoint  convenient  times  and  places  for  the 
examination ;  and  the  persons  desiring  to  be  admitted^  were  first  to 
attend,  with  their  proofs  of  service,  then  to  repair  to  the  persons  ap- 
pointed to  examine,  and  being  approved,  to  be  presented  to  the  court 

and  sworn."     By  the  statute  2  Geo.  II.  c.  23.  §.  2,  it  was  enacted,  By  stat  2  Geo, 

11.  c.  23.  §  2. 

•  Chap.  XIV.  «  5  4.    K.  B.  &  C.  P.    Tidd  Prac  9 

^  Tidd  Prac,  9  Ed.  60.  Ed.  60. 
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By  R.  H.  6  W. 
IV. 


Examiners  to 
be  appointed 
annually. 


None  to  be 
admitted 
without  pro- 
ducing examin- 
ers* certificate  of 
his  fitness  and 
capacity. 


Examinations 
bow  conducted. 


Remedy  in 
case  of  refusal 
to  grant  cer- 
tificate. 


that  "  the  judges  or  any  one  or  more  of  them,  should,  and  they  were 
thereby  authorized  and  required,  before  they  should  admit  such  per- 
son to  take  the  oath,  to  examine  and  inquire,  by  such  ways  and  means 
as  they  should  think  proper,  touching  his  fitness  and  capacity  to  act  as 
an  attorney;  and  if  such  judge  or  judges  respectively,  should  be 
thereby  satisfied^  that  such  person  was  duly  qualified  to  be  admitted  to 
act  as  an  attorney,  then,  and  not  otherwise,  the  said  judge  or  judges 
of  the  said  courts  respectively,  should,  and  they  were  thereby  author- 
ized^ to  administer  to  such  person  the  oath  thereinafter  directed  to 
be  taken  by  attomies ;  and  after  such  oath  taken,  to  cause  him  to  be 
admitted  an  attorney  of  such  cQurt  respectively."* 

In  order  to  carry  the  last  mentioned  statute  more  fully  into  effect, 
it  being  deemed  expedient  annually  to  appoint  examiners,  subject  to 
the  control  of  the  judges  in  manner  thereinafter  mentioned,  it  was 
ordered,  by  a  late  rule  of  all  the  courts^,  that  "  the  several  masters 
and  prothonotaries,  for  the  time  being,  of  the  courts  of  King's  Bench, 
Common  Pleas,  or  Exchequer  respectively,  together  with  twelve  attor- 
nies  or  solicitors,  to  be  appointed  by  a  rule  of  court  in  Easter  Term 
in  every  year,  be  examiners  for  one  year ;  any  Jive  of  whom,  one 
whereof  to  be  one  of  the  said  masters  or  prothonotaries,  shall  be 
competent  to  conduct  the  examination  ^ ;  and  that  from  and  after  the  last 
day  of  the  then  next  ^a«^  Term,  subject  to  such  appeal  as  thereafler 
mentioned,  no  person  shall  be  admitted  to  be  sworn  an  attorney  of  any 
of  the  courts,  except  on  production  of  a  certificate,  signed  by  the 
major  part  of  such  examiners,  actually  present  at  and  conducting  his 
examination ;  testifying  his  fitness  and  capacity  to  act  as  an  attorney ; 
such  certificate  to  be  in  force  only  to  the  end  of  the  term  next  follow- 
ing the  date  thereof  unless  such  time  shall  be  speciaUy  extended  by 
the  order  of  a  judge  :**  And  it  is  thereby  further  ordered,  that  "  the 
examiners  so  to  be  appointed,  shall  conduct  the  said  examinations, 
under  regulations  to  be  first  submitted  to  and  approved  by  the 
judges':  and  that  in  case  any  person  shall  be  dissatisfied  with 
the  refusal  of  the  examiners  to  grant  such  certificate,  he  shall  be  at 
liberty  to  apply  for  admission,  by  petition  in  writing  to  the  judges,  to 
be  delivered  to  the  clerk  of  the  Lord  Chief  Justice  of  the  court  of 


*  Tldd  Prae.  9  Ed.  71. 

»  RH.6W.IV.ji.  eNeY.&M.«, 
&Q.  1  Har.&W.ese,0.  SBing.K.IL 
«18^  &C.  3  Seott,  2, 8.  1  Meewn  &  W. 
1,  2,  8.  ]  Tyr.  &  6.  23S,  4>  6.  4  Dowl. 
Repw651,2.     llLag.Obt.S55,6. 

^  For  the. first  appdntment  of  eiamii»> 


ers  under  this  rule^  see  K.  E. «  W.  IV. 
?  Btng.  N.  R.  800.    H  Leg.  Oba.  478. 

<  ItH.  OW.IV.^S.  ONev.&M. 
8.  1  Har.  &  W.  688.  2  Bing.  N.  R. 
612.  8  Scott,  8.  1  Meeson  &  W.  8.  1 
Tyr.  &  G.  284^  6.  4  Dowl.  Rep.  569,  8. 
11  Leg.  Ob8.266. 
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King's  Bench,  upon  which  no  fee  or  gratuity  shall  be  received ;  which 
application  shall  be  heard  in  Serjeant's  Inn  Hall,  by  not  less  than 
three. o£  the  judges,"*  And,  after  reciting  that  the  hall  or  building  of  Time  and  place 
the  Incorporated  Law  Society  of  the  United  Kingdom,  in  Chancery 
Lane,  would  be  a  fit  and  convenient  place  for  holding  the  said  exami- 
nation,  and  that  the  said  Society  had  consented  to  allow  the  same  to 
be  used  for  that  purpose ;  it  is  thereby  further  ordered*  that  "  until 
further  order,  such  examinations  be  there  held,  on  such  days,  being 
within  the  last  ten  days  of  every  term,  as  the  said  examiners,  or  any 
Jive  of  them,  shall  appoint :  And  that  any  person  not  previously  ad-  Notice  to 
mitted  an  attorney  of  any  of  the  three  courts,  and  desirous  of  being  ®^™"®''* 
admitted,  shall,  in  addition  to  the  notices  already  required,  give  a 
term's  notice  to  the  said  examiners,  of  his  intention  to  apply  for  ex- 
amination, by  leaving  the  same  jvith  the  secretary  of  the  said  Society, 
at  their  said  hall ;  which  notice  shall  also  state  his  place  or  places  of 
residence  or  service,  for  the  last  preceding  twelve  months ;  and  in 
case  of  application  to  be  admitted  on  a  refusal  of  the  certificate,  shall 
give  ten  days'  notice,  to  be  served  in  like  manner,of  the  day  appointed 
for  hearing  the  same."* 

Jn  pursuance  of  the  foregoing  rule,  the  following  regulations  for  Regulations 
conducting  the  examination  of  persons  applying  to  be  admitted  af  ^i^^^^on!* 
attomies  of  the  court  of  King's  Bench,  Common  Pleas,  or  Exchequer, 
were  submitted  to  and  approved  by  the  judges  of  the  said  courts, 
in  Easter  Term  1836^,  viz.  1.  That  every  person  applying  to  be 
admitted  an  attorney  of  any  of  the  said  courts,  pursuant  to  the  said 
rules,  shaU  within  the  first  seven  days  of  the  term  in  which  he  is  de- 
sirous of  being  admitted,  leave  or  cause  to  be  left  with  the  secretary 
of  the  said  Incorporated  Law  Society,  his  articles  of  clerkship,  duly 
stamped,  and  also  any  assignment  which  may  have  been  made  thereof, 
together  with  answers  to  the  several  questions  thereunto  annexed, 
signed  by  the  applicant,  and  also  by  the  attorney  or  attomies  with 
whom  he  shall  have  served  his  clerkship.  2.  That,  in  case  the  appli- 
cant shall  shew  sufficient  cause,  to  the  satisfaction  of  the  examiners, 
why  the  first  regulation  cannot  be  fuUy  complied  with,  it  shall  be  in 
the  power  of  the  said  examiners,  upon  sufficient  proof  being  given  of 
the  same,  to  dispense  with  any  part  of  the  first  regulation  that  they 
may  think  fit  and  reasonable.     3.  That  every  person  applying  for  ad- 


*  R.  H.  6  W.  IV.  6  Nev.  &  M.  8^   1       4  Dowl.  Rep*  558.     11  Leg.  Obs.  256. 
Har.&W.  688.    2  Bing.  N.  R.  618.    1  ^  2  Ring.  N.  R.  801,2,  S.    1  Meeson 

MeeMD  &  W.  3,  i.    1  Tyr.  &  G.  285.      &  W.  202,  &c    12  Leg.  Obs.  62,  8. 
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mission  shall  also^  if  required,  si^  and  leave,  or  cause  to  be  lefty 
with  the  secretary  of  the  said  society,  answers  in  writing  to  such  other 
written  or  printed  questions  as  shall  be  proposed  by  the  said  exami^ 
ners,  touching  his  said  service  and  conduct ;  and  shall  also,  if  required, 
attend  the  said  examiners  personally,  for  the  purpose  of  giving  further 
explanations  touching  the  same ;  and  shall  also,  if  required,  procure 
the  attorney  or  attomies  with  whom  he  shall  have  served  his  clerkship 
as  aforesaid,  to  answer,  either  personally  or  in  writing,  any  questions 
touching  s^ch  service  or  conduct,  or  shall  make  proof,  to  the  satis- 
faction of  the  said  examiners,  of  his  inability  to  procure  the  same. 
4.  That  every  person  so  applying,  shall  also  attend  the  said  exami- 
ners, at  the  hall  of  the  said  Society,  at  such  time  or  times  as  shall  be 
appointed  for  that  purpose,  pursuant  to  the  said  rule,  as  the  said  ex- 
aminers shall  appoint ;  and  shall  answer  such  questions  as  the  said 
examiners  shall  then  and  there  put  to  him,  by  written  or  printed 
papers,  touching  his  fitness  and  capacity  to  act  as  an  attorney.  5.  That 
upon  compliance  with  the  aforesaid  regulations,  and  if  the  major  part 
of  the  said  examiners,  actuaUy  present  at  and  conducting  the  said  ex- 
amination, (one  of  them  being  one  of  the  said  masters  or  prothonota- 
ries,)  shall  be  satisfied  as  to  the  fitness  and  capacity  of  the  person  so 
applying  to  act  as  an  attorney,  the  said  examiners  so  present,  or  the 
major  part  of  them,  shall  certify  the  same,  under  their  hands,  in  the 
following  form,  viz,  "  In  pursuance  of  the  rules  made  in  Hilary  and 
Easter  Terms  1836,  of  the  courts  of  King's- Bench,  Common  Pleas, 
and  Exchequer,  we,  being  the  major  part  of  the  examiners  actually 
present  and  conducting  the  examination  of  A,  B.  of,  &c.  do  hereby 
certify,  that  we  have  examined  the  said  A,  B,  as  required  by  the  said 
rules ;  and  we  do  testify,  that  the  said  A.  B,  is  fit  and  capable  to 
act  as  an  attorney  of  the  said  courts."  These  regulations  also  contain 
the  questions,  as  to  due  service,  to  be  answered  by  the  clerk  and 
attorney  respectively;  with  the  certificate^  to  be  signed  by  the 
latter,  that  the  former  hath  duly  and  faithfully  served,  under  his 
articles  of  clerkship,  (or  assignment,  as  the  case  may  be,)  for  the  term 
therein  expressed ;  and  that  he  is  a  fit  and  proper  person  to  be  ad- 
mitted an  attorney. 

To  the  intent  that  better  information  may  be  obtained,  touching  the 
fitness  and  qualification  of  persons  applying  to  be  admitted  attomies, 
there  are  rules,  in  the  King's  Bench  *,  that  "  every  person  who  shall 
intend  to  apply  for  admission  as  an  attorney  in  that  court,  and  who 

•  R.  T.  81  Geo.  III.  K.  B.  4  Durnf.  Durnf.  &  E.  .%B.  and  see  Tidd  Prnc,  9 
&  E.  S79.  R.  T.  S3  Geo.  III.  K.  B.    5       Ed.  69. 
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shall  not  have  been  admitted  an  attorney  or  solicitor  of  any  other 
court,  shall,  for  the  space  of  one  full  term  previous  to  the  term  in 
which  he  shall  apply  to  he  admitted,  cause  his  name  and  place  of 
abode,  and  also  the  name  or  names,  and  place  or  places  of  abode  of 
the  attorney  or  attornies  to  whom  he  shall  have  been  articled,  written 
in  legible  characters,  to  be  affixed  on  the  outside  of  the  court  of 
King's  Bench,  in  such  place  as  public  notices  are  usually  affixed  on, 
and  in  the  King's  Bench  office ;  and  also  enter,  or  cause  to  be  enter- 
ed, in  a  book  to  be  kept  for  that  purpose,  at  each  of  the  judge's 
chambers  of  this  court,  his  name  and  place  of  abode,  and  also  the 
name  and  place  of  abode  of  the  attorney  or  attornies  to  whom  he 
shall  have  been  articled  \  And  there  is  a  similar  rule  in  the  Common 
Pleas  ^,  directing  the  notice  to  be  affixed  on  the  outside  of  the  court, 
in  such  places  as  public  notices  are  usually  affixed  on,  for  the  space 
of  one  full  term  previous  to  which  the  party  shall  apply  to  be  ad- 
mitted, and  to  be  lefl,  for  the  like  space  of  time>  at  each  of  the 
judge's  chambers  of  that  court,  and  there  fixed  up,  in  some  con- 
spicuous place ;  and  that  such  notice  shall  likewise  be  fixed  up,  for 
the  like  time,  in  the  Common  Pleas  office  °.     And,  by  a  general  rule  of  Delivery  of,  at 

master's  or  pro» 

all  the  courts  <^,  it  is  ordered  that  "  three  days  at  the  least  before  the  thonotary's 
commencement  of  the  term  next  preceding  that  in  which  any  person  °®^®' 
not  before  admitted^  shall  propose  to  be  admitted  an  attorney  of 
either  of  the  courts^  he  shall  cause  to  be  delivered  at  the  Master*s  or 
Prothonotary's  office,  as  the  case  may  be,  instead  of  affixing  the  same 
on  the  walls  of  the  courts,  as  now  required,  the  usual  written  notices, 
which  shall  state,  in  addition  to  the  particulars  now  required,  his 
place  or  places  of  abode,  or  service,  for  the  last  preceding  twelve 
months ;  and  the  master  or  prothonotary,  as  the  case  may  be,  shall 
reduce  all  such  notices  as  in  this  rule  first  mentioned,  into  an  alpha- 
betical table  or  tables,  under  convenient  heads,  and  affix  the  same,  on 
the  first  day  of  term,  in  some  conspicuous  place,  within  or  near  to, 
and  on  the  outside  of  each  court." 

'^  For  the  efTect  of  a  variance  in  ths  DowL  Rep.  296.     1 1  Leg.  Obs.  86.  S.  C. 

names  of  the  master  and  clerk,  between  »»  R.  T.  SI  Geo.  III.  C.  P.    2  Marsh. 

the  notice  of  application  by.  a  party  for  48.  (a.)  and  see  N.  M.  2  Geo.  II.  C.  P. 

admission  as  an  attorney,  and  his  articles  "  Tidd  Prac.  9  Ed.  69. 

of  clerkship^  see  Ex  jMxrte  Croft,  6  Nev.  Sc  «  R,  H.  6  W  IV.    6  Nev.  &  M.  8, 4. 

M.  58.;  and  for  the  consequences  of  not  1  Har.  &  W.  639.     2  Bing.  N.  R.  614. 

complying  with  the  requisites  of  the  sta-  1  Meeson  &  W   4,  5.     1  Tyr.  &  G.  285, 

tute,  see  £a? /mrte  Woolwright,'  4  Dowl.  6.     4  DowL  Rep.  554.     11   Leg.  Obs. 

Rep.  274.     1  Har.  &  W.  517.    11  Leg.  256,  7. 
Obs.  61,  2.  S.  C.    Ex  parte  Morgan,  4 
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Attomies  of 
Chester,  and 
Wales,  allowed 
to  practise,  and 
be  admitted,  in 
superior  courts, 
on  certain  con- 
ditions. 


By  the  statute  9  Geo.  IV.  c.  25  »,  "  whenever  any  person  has  been, 
*'  or  shall  be  appointed  solicitor  or  attorney,  on  behalf  of  his  Ma- 
"  jesty,  under  the  orders  and  directions  of  the  commissioners  of  the 
*'  treasury,  customs,  excise,  or  stamps,  or  under  the  order  and  di- 
"  rections  of  any  commissioners^  or  other  persons  or  person  having 
"  the  management  of  any  other  branch  of  his  Majesty's  revenue,  for 
"  the  time  being,  it  shall  and  may  be  lawful  for  such  person,  to  act 
*'  and  practise  as  such  solicitor  or  attorney,  under  such  orders  and 
"  directions,  in  all  and  every  court  and  courts,  jurisdiction  and  juris- 
"  dictions,  place  and  places,  in  any  and  every  part  of  the  united  king- 
"  dom ;  any  thing  in  any  act  of  parliament,  &c.,  to  the  contrary  not- 
"  withstanding."  A  suggestion  that  the  defendant  defends  by  A.  B. 
who  has  been  appointed  solicitor  on  behalf  of  his  Majesty,  and  acts 
as  such  in  this  behalf,  is  a  sufficient  disclosure  to  the  court,  that  A,  B, 
has  authority  to  act  under  the  above  statute^ ;  and  the  plaintiff  cannot 
treat  the  plea  as  a  nullity,  although,  otherwise  than  by  such  sugges- 
tion, the  record  does  not  shew  that  the  cause  concerns  matters  of 
revenue  '*. 

By  the  9  Geo.  IV.  c.  49  «,  "  articles  of  clerkship,  &c.,  under  which 
*'  any  person  may  have  served,  or  become  bound  to  serve,  as  a  clerk, 
"  in  order  to  his  admission  in  any  of  the  courts  of  great  sessions  in 

Wales,  or  of  the  counties  palatine  of  Chester,  Lancaster,  or  Durham, 

may  be  stamped,  upon  payment  of  the  duty  of  one  hundred  and 

twenty  pounds ;  and  the  person  having  so  served,  may  thereupon 
"  be  admitted  an  attorney  or  solicitor  in  any  one  or  more  of  the 
**  courts  at  Westminster :  Provided  such  articles  shall  have  been  pre- 
"  viously  stamped,  with  a  stamp  denoting  the  payment  of  the  duty 

payable  in  respect  of  the  same,  at  the  date  of  such  articles  of 

clerkship.*' 

The  jurisdiction  of  the  courts  of  session  and  Exchequer  of  Chester, 
and  of  great  sessions  in  Wales,  being  abolished  by  the  administra- 
tion of  justice  Act**,  it  was  enacted  by  that  statute**,  that  "  all  per- 
"  sons,  who,  on  or  before  the  passing  of  that  act,  should  have  been 
**  admitted  as  attomies,  and  should  then  be  practising  in  any  of  the 
"  courts  of  sessions  or  great  sessions  in  the  county  palatine  of  Chester 
"  or  in  Wales  respectively,  should  be  entitled,  upon  the  payment  of 
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*  §  1.  and  see  Tidd  Prac  9  Ed.  62, 8. 
*>  West  V.  Taunton,  6  Bing.  404.     4 

Moore  &  P.  79.  S.  C. 

•  §  4.  and  see  Chit.  Col.  Sut  77.  (/.) 


<  11  Geo.  IV.  &  I  W.  IV.  c.  70.  and 
see  Stat  34  Geo,  III.  c.  14.  $  4.  Udd 
Prac,  9  Ed.  61,  2. 
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one  shillings  to  have  their  names  entered  upon  a  roll,  to  be  kept  for 
that  purpose,  in  each  of  the  superior  courts  of  Westmmster ;  and 
thereupon  be  allowed  to  practise  in  such  courts,  in  all  actions  and 
suits  against  persons  residing,  at  the  commencement  of  the  suit, 
within  the  county  of  Chester,  or  principality  of  Wales : "  »  And  that 
all  attomies  and  solicitors  then  actually  admitted  and  practising  in 
any  of  the  said  courts  of  sessions,  or  great  sessions  in  the  county 
palatine  of  Chester,  or  in  fVales,  respectively,  might  be  admitted  as 
'*  attormies  of  the  said  courts  at  Westminster^  in  like  manner  as  was 
then  or  might  be  thereafter  prescribed  for  the  admission  of  other 
persons  as  attornies  therein,  upon  payment  of  such  sum  for  duty,  in 
''  addition  to  the  sum  already  paid  by  them  in  that  behalf,  as  should, 
together  with  such  latter  sum,  amount  to  the  full  duty  required 
upon  admission  of  attornies  in  the  said  courts  at  Westnunster"^ 
There  are  also  provisions  in  this  statute  ^,  for  the  admission  of  per-  Provisions,  as  to 
sons,  as  attomies  of  the  courts  at  Westminster,  who  had  served,  or  ^^r'cleric& 
were  then  actually  serving,  under  articles,  as  clerks  to  attomies  or 
solicitors  of  the  said  courts  of  sessions  or  great  sessions.     On  the 
above  i|tatute  it  has  been  decided,  that  a  party  who  had  been  ad- 
mitted an  attorney,  but  had  not  actuaUy  practised  in  the  court  of 
great  sessions  in  Wales,  before  the  passing  of  the  above  act,  is  not  en- 
entitled  to  be  enrolled  under  it,  as  an  attorney  of  the  court  of  King's 
Bench  ^,    So,  an  attorney  of  the  court  of  great  sessions  in  Wales,  who 
had  once  been  in  practice,  but  had  discontinued  practising  more  than 
six  months  before  the  passing  of  the  act,  was  held  not  to  be  entitled 
to  be  admitted  under  it  ®. 

In  the  Exchequer  of  Pleas,  the  business  of  the  suitors  was  for-  Business  of 
m^rly  transacted  by  the  sworn  and  side  clerks  only,  (the  former  of  JJJ^rly^nMcted 
whom  acted  as  attomies,  and  the  latter  were  allowed  to  practise  in  i°  Exchequer. 
their  names,)  either  as  principals,  immediately  employed  by  the  par- 
ties, or  as  agents  of  attomies  so  employed,  and  admitted  in  either  of 
the  other  courts  at   Westminster^ :    But,  by  the  administration  of  Attomies  of 
justice  Acts,  it  is  enacted,  that  "all  persons  admitted  or  admissible  to  and^ommoV 

"  practise  as  attornies  in  the  courts  of  King's  Bench  and  Common   ^}^^  admissi- 

.      .  ble  to  practise  in 

'*  Pleas,  shall  be  admissible,  in  like  manner,  as  attornies  of  the  court  Exchequer. 

*  For  a  decision  on  this   clause,   see  ^  Ex  jwrte  Read|  ]  Bam.  &  Ad.  967. 
Davies  demandant,  Dawkias  tenant,  Evans  *  £xjmrte  Garratt,  2  Dowl  Rep.  371. 
vouchee,  4  Moore  &  P.  789.    7  Bing.  2  Cromp.  &  M.  410.  4Tyr.Rep.282.S.C. 
140.     1  DowL  Rep.  206.  S.  C!  '  Tidd  Prac.  9  Ed.  157,  8- 

*  ^  17.  «  11  Geo.  IV.  &  1  W.  IV.  c.  70.  §  10. 

*  §§  16, 17.    For  these  provisions,  see  and  see  Tidd  Prac.  9  Ed.  72,  S.    1  Rep. 
TSdd  Svih  1830.  pp.  64,  6.  C.  L.  Com.  23,  4. 
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S4  ADMISSION    OF   ATTORNIES. 

*'  of  Exchequer,  and  be  admitted  and  allowed  to  practise  there  as 

'*  such,  upon  application  to  the  barons  of  that  court,  without  being 

obliged  to  employ  any  clerk  in  court,  in  the  capacity  of  attorney  of 

the  court  of  Exchequer,  any  law  or  usage  to'  the  contrary  notwith- 

"  standing." 

How  admitted.         When  an  attorney  has  been  admitted  in  either  of  the  other  courts  at 

WestminsteVf  and  is  desirous  of  being  admitted  in  the  court  of  Ex- 
chequer, it  is  necessary  that  he  should  apply  to  a  baron  for  a  Jiat  for 
that  purpose ;  which  is  obtained,  by  producing  his  admission  to  prac- 
tise as  an  attorney,  in  either  of  the  other  courts.  This  Jiat  must  be 
taken  to  the  master,  together  with  an  affidavit,  stating  the  payment  of 
the  duty  on  the  articles ;  also  the  names  and  descriptions  of  the  par- 
ties to  such  articles,  when  they  were  enrolled,  and  in  what  court, 
and  when  the  attorney  was  admitted ;  and,  if  there  has  been  any  as- 
signment of  the  articles,  the  name  and  description  of  the  parties,  and 
the  time  of  enrolment  thereof,  must  also  be  stated  ^ :  The  attorney 
may  then  be  admitted,  and  sworn  in  at  the  sitting  of  the  court,  in 
Appointment  of  term  time.  And  a  rule  of  court  was  made  in  the  Exchequer  ^,  that  "  in 
secuie  or  de?"^**"  ^^^  actions  which,  before  the  first  day  of   the  then  present  term, 

fend  actions  pre-  were  pending  in  this  court,  the  parties,  plaintiffs  or  defendants,  shall 
viously  com- 
menced, and  may  be  at  liberty  to  apply  to  one  of  the  barons  of  this  court, 

for  an  order  appointing  any  person,  who  shall  then  be  an  attorney 

of  this  court,  to  be  his  or  her  attorney,  in  further  prosecuting  or 

defending  such  action,  upon  undertaking  to  pay  the  sworn  or  side 

clerk  previously  employed  by  him,  his  costs  incurred  in  such  action, 

to  be  taxed,  if  required,  by  the  master ;  and  that  service  of  such 

order  on  the  opposite  party  or  parties,  or  his  or  her  attorney,  shall 

be  sufficient  notice  to  him  or  them  of  such  appointment."     If  an 

attorney  act  in  the  Exchequer^  without  being  admitted  of  that  court, 

proceedings  may  be  stayed ;  and  he  will  be  ordered  to  pay  the  costs'^ : 

and  it  is  not  too  late  to  apply,  even  after  issue  joined,  and  notice  of 

trial  given  ^. 

Entry  of  attor-        There  is  also  a  rule  in  the  Exchequer  ^,  similar  to  that  in  the 

S  J^oT ^b^e,    K'^g'8  Bench,  of  Nil.  8  Geo.  III.  •,  that  «  the  clerk  of  the  pleas,  or 

in  Exchequer,      his  deputy,  shall  forthwith  cause  to  be  prepared,  a  proper  alpha- 

*  DaxEx.  Pr.  11,  12.  And  for  the  ^  Constable  v.  Johnson,  1  Cromp.  & 
form  of  the  affidavit,  see  ttf.  Append.  M,  88.  1  Dowl.  Rep.  598.  6  L^.  Obs. 
XXX vi.  And  as  to  the  admission  of  at-  241.  S.  C.  and  see  Latham  v.  Hyde,  1 
tornies  in  general,  in  different  courts,  see  Cromp.  &M.  128.  1  Dowl.  Rep.  594.  S.C. 
Tidd  Trac.  9  Ed.  7j},  S.  ^  R.  M.  1  W.  IV.  teg,  II.  §   8.     1 

*  R.  M.  1  W.  IV.  reg,  I.  §  6.     1  Croipp.  &  J.  277,  8.     1  Tyr.  Rep.  160. 
Cromp.  &  J.  272, 3.     1  Tyr.  Rep.  157.  •  Tidd  /Vwc.  9  Ed.  71,  2. 
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betical  book,  for  the  purposes  after  mentioned ;  and  that  the  same 
shall  be  publicly  kept  at  the  office  of  the  clerk  of  the  pleas,  to  be 
there  inspected  by  any  attorney  admitted  to  practise  in  that  court, 
or  his  clerk,  without  fee  or  reward;  and  that  every  attorney  ad- 
mitted in  this  court,  and  residing  in  London^  or  within  ten  miles  of 
the  same,  shall  forthwith  enter  in  such  book,  in  alphabetical  order, 
his  name  and  place  of  abode>  or  some  other  proper  place,  in  London^ 
Wesinunster^  or  the  borough  of  Southwark,  or  within  one  mile  of 
the  said  office,  where  he  may  be  served  with  notices,  summonses, 
orders,  and  rules,  in  causes  depending  in  this  court ;  and  every  at- 
torney hereafter  t#  be  admitted,  and  practising  and  residing  as 
aforesaid,  shall,  upon  his  admission,  make  the  like  entry;  and  as 

« 

often  as  any  such  attorney  shall  change  his  place  of  abode,  or  the 
place  where  he  may  be  served  with  notices,  summonses,  orders,  and 
rules,  he  shall  make  the  like  entry  thereof  in  the  said  book :  And  Service  of  no. 
*hat  all  notices,  summonses,  orders  and  rules,  which  do  not  require  ^„7ri4%"«oiti 
personal  service,  shall  be  deemed  sufficiently  served  on  such  at-  service. 
torney,  if  a  copy  thereof  be  left  at  the  place  lastly  entered  in  such 
book,  with  any  person  resident  at  or  belonging  to  such  place ;  and 
if  any  such  attorney  shaU  neglect  to  make  such  entry,  then  the  fix- 
ing up  of  any  notice,  or  the  copy  of  any  summons,  order  or  rule 
for  such  attorney,  in  the  said  office  of  pleas,  shall  be  deemed  as 
effectual  and  sufficient,  as  if  the  same  had  been  served  at  such  plac« 
of  residence  as  aforesaid."  This  rule  extends  to  all  proceedings, 
though  only  notices,  summonses,  orders,  and  rules,  are  mentioned 
therein  ^ :  And  if  the  attorney  reside  beyond  one  mile,  and  within 
ten  miles  of  London,  he  must  enter  some  proper  place,  within  one 
mile  of  the  Exchequer  office ;  and  entering  his  place  of  abode  is,  in 
such  case,  not  a  sufficient  compliance  with  the  rule  ^ 

The  rule  for  re-admitting  an  attorney,  is  a  rule  to  shew  cause,  Re-^dmission 
founded  on  an  affidavit,  stating  the  payment  of  the  duty  on  the  ar- 
ticles of  clerkship,  the  admission  under  them,  and  up  to  what  time 
the  attorney  obtained  his  certificate.     It  must  also  be  sworn,  that  he  , 

has  since  discontinued  to  practise^  for  otherwise  he  might  he  cri- 
minally culpable  ^ ;  and,  where  a  considerable  time  has  elapsed,  the 
reason  of  his  ceasing  to  take  out  his  certificate  must  be  stated,  and 
how  he  has  since  been  employed,  in  order  to  shew  that  he  has  not 
been  employed  in  any  manner  that  may  unfit  him  for  the  duties  of  his 

*  Blackburn  v.  Peat,  2  DowL  Rep.  293.  ^  Ex  parte  Bartlett,  I  Chit.  Rep.  207. 

2  Crump  &  M.  244.    4  Tyr.   Rep.  38.       and  see  id.  316.646. 
S.C. 
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profession  K  The  affidavit  then  states,  that  a  term's  notice  has  been 
given,  when  necessary,  of  his  intention  to  apply  to  the  court;  and  that 
notice  of  his  name  and  place  of  abode,  &c.,  has  been  served  on  the 
solicitor  to  the  commissioners  of  stamp  duties  \  And,  by  a  late  rule 
of  all  the  courts  <^,  after  reciting  that  it  is  expedient,  upon  the  re-ad- 
mission of  attomies,  that  the  judges  should  have  further  means  of 
inquiring  as  to  the  circumstances  under  which  persons  applying  to  be 
re-admitted,  discontinue  to  practise,  and  as  to  their  conduct  and  em- 
ployment during  the  time  of  such  discontinuance ;  it  is  ordered,  that 
**  at  the  time  of  giving  the  usual  notice  of  the  intention  to  apply  for 
such  re-admission,  the  party  shall  cause  to  be  f(led  the  affidavit  on 
which  he  seeks  to  be  re-admitted,  with  the  master  or  prothonotary,  as 
the  case  may  be ;  which  affidavit  shall  contain,  in  addition  to  the  par- 
ticulars now  required,  a  statement  of  his  place  or  places  of  abode 
during  the  last  preceding  year ;  and  such  person  shall  also,  at  the 
same  time,  cause  to  be  left  a  copy  of  such  affidavit,  with  the  clerk  of 
the  Lord  Chief  Justice  of  the  court  of  King's  Bench :  and  the  rule 
for  the  re-admission  of  such  person,  shall  be  drawn  up  on  reading 
such  affidavit,  and  also  an  affidavit  of  such  copy  having  been  lefb, 
in  compliance  with  this  rule."  As  an  attorney  may  be  struck  off 
the  roll  of  the  Common  Pleas,  upon  reading  a  rule  for  striking  him 
off  the  roll  of  the  King's  Bench  <^,  so  he  may  be  re-admitted  in  the 
former,  upon  reading  a  rule  for  his  re-admission  in  the  latter  court  ^ 


*  Ex  parte  Saunders,  2  Smith,  R.  155. 
Ex  parte  Mayer,  6  Moore^  141. 

^  Tidd  Pme.  9  Ed.  80.  and  see  further 
as  to  the  re-admission  of  attomies,  Id, 
78,9. 

•  R.  H.  6  W.  IV.  6  Nev.  &  M.  4. 
S  Ring.  N.  R.  614,  16.     1  Meeson  & 


W.  5.  1  lyr.  &  G.  236.  4  DowL  Rep. 
556.     11  Leg.  Obs.257. 

^  Inre  Smith,  1  Brod.  Si  B.  522.  4 
Moore,  819.  S.  C. 

*  Ex  parte  Yates,  9  Bing.  455.  2 
Moore  &  S.  618.  1  DowL  Rep.  724. 
S.  C.    Ex  parte  Parry,  12  Leg.  Obs.  75. 


CHAP.  IV. 


Cf  the  Means  rf  Commencing  Personal  Actions  in 
the  Superior  Courts  of  Law  at  Westminster, 
^c;  and  the  Process  in  general,  for  bringing  the 
Defendant  into  Court  :  and  of  the  Prosecution 
and  Defence  of  Actions,  ^.  by  or  against  In- 
fants, and  Paupers. 

JdEFORE  the  statute  2  W.  IV.  c.  S9.  the  means  of  commencing  Meant  formerlj 
pergonal  actions  in  the  court  of  King's  Bench,  conformable  to  its  mencingper." 
jurisdiction,  were  first,  by  original  writ,  which  was  threefold :  1.  ^nd  actions,  io 
against  common  persons  * ;  2.  against  peers  of  the  realm,  and  mem- 
bers of  the  House  of  Commons  ^ ;  3.  against  corporations  ®,  and  hnn- 
dredors^:  secondly^  by  bill  of  Middlesex,  or  latitat^:  thtrdhf,  by 
attachment  of  privilege,  at  the  suit  of  attomies,  and  officers  of  the 
court';  hnd fourthly,  by  bill;  which  was  of  three  kinds:  1.  against 
members  of  the  House  of  Commons  8 ;  2.  against  attomies,  and  offi- 
cers of  the  court  ^;  3.  against  prisoners  in  custody' of  the  sheriff', 
&Cf  or  marshal  of  the  King's  Bench  prison  K 

In  the  Common  Pleas,  the  means  of  commencing  personal  actions  In  C.  P. 
were  first,  by  or^tna/ writ,  issuing  out  of  Chancery ;  which  was  either 
a  special  original,  adapted  to  the  nature  of  the  action,  or  a  common 
original,  in  trespass  quare  clausum  /regit  ^.  The  former,  though  it 
might  have  been  had  in  any  case,  was  only  necessary,  in  the  first  in- 
stance, against  peers,  corporations,  and  hundredors ' ;  the  latter  not 
requiring  personal  service,  was  sometimes  used,  when  the  defendant 
kept  out  of  the  way,  so  that  he  could  not  be  arrested,  or  personally 
served  with  process ' :  secondly,  by  capias  quare  clausum  fregit, 
founded  on  a  supposed  original,  which  was  the  common  mode  of 

*  Tidd  Prac.  9  Ed.  lOS,  &c.  >  Id.  1 16,  &c. 
^  /d.  l]6,&c.  »  /d.S81,&c 
""  Id.  121.  *  Id.  341,  &c 

<  Id.  122.  k  Id.  91.  S5S,  &c. 

*  Id.  145,  &c.  1  Id.  91.  104. 
f  Id.  810,  &c. 
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In  Exchequer. 


Abotished  by 
Stat  2  W.  IV. 
c.  39. 


commencing  actions  in  that  court,  and  answered  to  the  bill  of  Middle- 
sex or  latit{U  in  the  King's  Bench  * :  thirdlyy  by  attachment  of  privi- 
lege, at  the  suit  of  attornies,  and  officers  of  the  court  ^ :  fourthly,  by 
billf  which  was  two-fold ;  first,  against  attornies,  and  officers  ^ ;  and 
secondly,  against  members  of  the  House  of  Commons  ^.  If  a  man 
were  in  the  Fleet,  it  seems  that  a  plaintiff  might  formerly  have  had  a 
bill  of  debt  against  him,  in  the  same  manner  as  in  the  King's  Bench, 
against  a  man  in  custody  of  the  marshal  ^  In  practice,  actions 
against  prisoners  in  custody  of  the  warden  of  the  Fleet,  were  com- 
menced in  the  same  manner  as  those  against  other  persons,  by  original 
writ*. 

In  the  Exchequer  of  Pleas,  the' means  of  commencing  personal 
actions  vvere,  first,  by  subpoena  ad  respondendum,  which  was  a  process 
directed  to  the  defendant,  analogous  to  the  subpoena  in  Chancery,  or 
on  the  equity  side  of  the  Exchequer  > :  secondly,  by  venire  facias  ad 
respondendum,  which  was  in  the  nature  of  an  original  writ,  and  was  the 
process  used  at  common  law,  against  persons  having  privilege  of  par- 
liament ^ :  thirdly,  by  quo  minus  capias,  which  answered  to  the  bill  of 
Middlesex  or  latitat  in  the  King's  Bench,  and  capias  quare  clausum 
f regit  in  the  Common  Pleas ' :  fourthly,  by  venire  facias,  or  capias  of 
privilege,  at  the  suit  of  attornies,  and  officers  of  the  court  ^ ;  and  lastly, 
by  bill,  which  was  three-fold ;  first,  against  attornies,  and  officers ' ; 
secondly,  against  members  of  the  House  of  Commons,  on  the  statute 
12  &  13  W.  III.  c.  3.  §  ^"^ ;  and  thirdly,  against  prisoners,  in  custody 
of  the  sheriff,  &c.  °,  or  warden  of  the  Fleet  ^. 

The  process  formerly  used  for  the  commencement  o£  personal 
actions,  in  the  superior  courts  of  law  at  Westminster,  having  been 
found,  by  reason  of  its  great  variety  and  multiplicity,  very  inconve- 
nient in  practice  p,  was  abolished,  and  other  writs  substituted  in  lieu 
thereof,  by  the  statute  2  W.IV.  c.  S9.  intituled  «  An  Act  for  Uniform- 
ity of  Process,  in  personal  Actions,  in  his  Majesty's  Courts  of  law  at 


*  Tidd  Prae.  9  Ed.  91. 153. 
i>  Id.  320. 

<"  Id.  323. 

*  Id.  116,  &c. 
«  Id.  91,  2. 

'  Id.  363,  &C. 
«  Id,  166,  7. 
i>  Id.  156,  6. 

*  Id.  167. 

^  Id.  92.  321. 
J  Id.  92.  325. 


■  Id.  116,  Ac. 

'  Id.  341,  &c. 

*  Id.  92.  363,  &c. 

^  Preamble  to  stat.  2  W.  IV.  c.  39. 
And  for  the  Tariety  and  muldpUcity  of 
process  in  penowU  actions,  previous  to  that 
statute,  and  the  inconveniences. attending 
the  same,  see  the  first  Report  of  the  Com- 
mon Law  CommissionerSy  pp.  70  to  101. 
121,  &c.  132,  &c. 
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Westminster"    The  writs  authorized  by  that  statute,  and  which  are  Wriu  author- 
now  used  for  the  commencement  o£  personal  actions,  in  any  of  the  ^^te  for*com- 
said  courts,  in  the  cases  to  which  such  writs  are  applicable,  are  mencement  of 

I.         '^    £>  i.'i.*/'^       I'j       -iT         J'  personal  actiona. 

.  A  writ  01  summonsy  which  is  of  two  kinds :  1.  In  ordinary  cases, 

where  the  action  is  not  of  a  bailable  nature,  or  it  is  not  intended  to 

hold  the  defendant  to  special  bail :  2.  Against  members  of  parliament, 

to  enforce  the  provisions  of  the  statute  6  Geo.  IV.  c.  16.  §  10. 

II.  A  writ  of  capias,  when  the  defendant  is  at  large,  or  in  custody 
of  the  sheriff,  &c.  and  it  is  intended  to  hold  him  to  special  bail. 

III.  A  writ  of  detainer,  when  the  defendant  is  in  custody  of  the 
marshal  of  the  King's  Bench,  or  warden  of  the  Fleet  prison,  and  it  is 
intended  to  detain  him  in  such  custody. 

The  foregoing  being  declared  by  the  statute  S  to  be  the  only  writs  for  Original  writs, 
the  commencement  of  personal  actions,  in  any  of  the  courts  aforesaid^  ceeding  by  bUl, 

in  the  cases  to  which  such  writs  are  applicable,  original  writs  are  con-  **^  *°.^^.*{  , 

,  .  ^  cases  abolisbecU 

sequently  abolished,  m  personal  actions  against  peers,  corporations,  and 
kundredors,  as  well  as  against  common  persons ;  together  with  the  mode 
of  commencing  such  actions  by  bill,  against  members  of  the  House  of 
Commons,  cUtomies,  and  officers  of  the  courts,  and  prisoners  in  custody 
of  the  marshal,  or  sheriff,  &c.  and  by  attachment,  or  capias,  of  privi- 
lege, at  the  suit  of  attomies  and  officers  of  the  courts,  in  cases  to 
which  the  writs  authorized  by  the  statute  are  applicable  ^ ;  and  there 
is  of  course  an  end,  in  such  cases,  to  the  distinction  between  the  pro- 
ceedings by  original  writ  and  by  bill*^.     It  should  be  observed,  how- 


•  2W.  IV.c.  89.  §21. 

^  Darling  v.  Gumey,  2  DowL  Rep. 
101.  and  see  Darlington  v,  Gurney,  7 
Leg.  Obs.  902.  Creed  v.  Coles,  Id,  625. 
Exebeq. 

^  This  distinction  chiefly  depended  on 
the  manner  in  which  origined  writs  and  the- 
process  thereon,  and  process  by  bill,  were 
made  returnable;  and  on  the  mode  of 
computing  the  time  allowed  for  particular 
purposes,  in  the  course  of  the  suit.  On- 
ginal  writs,  and  the  process  thereon,  were 
formerly  made  returnable  on  etKtffi  or  ge^ 
neral  return  days,  as  in  ei^  days  of  St. 
Hilary,  &&,  of  which  there  mere  four  in 
each  term,  except  £aster,  which  had  Jives 
but  process  by  biU  was  made  returnable  on 
particiJar  return  days,  as  on  Mondc^  (or 
other  day  of  the  week)  next  ailer  eight  days 
of  St.  HUary,  &c.    The  etsoign  or  general 


return  days  were  fixed  and  regulated  by 
the  statutes  1 1  Geo.  IV.  &  I  W.  IV.  c. 
70.  §  6.  and  1  W.  IV.  c.  8.,  for  which 
vide  ante,  42,  8.;  and  for  the  essoign 
or  general  return  days  of  original  writs, 
&c.,  as  fixed  and  regulated  thereby,  id. 
45.  But  there  was  no  mention  made,  in 
either  of  these  statutes,  of  particular  re- 
turn days,  or  return  days  of  process  by 
bill:  Such  process,  therefore^  might  hare 
been  made  returnable  on  any  day  of  the 
term,  not  being  Sunday:  and,  with  re- 
gard to  the  return  days  of  writs  in  general, 
it  was  deemed  sufficient  in  all  cases  to  de- 
scribe them  by  the  days  of  the  month  on 

which  they  happened,  as  on  the d^ 

of  — —  instant,  {or  next).  In  computing 
the  time  allowed  by  the  practice  of  the 
courts  for  appearing  and  pleading,  &c.  the 
number  of  days,  when  not  otherwise  ex- 
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Cafes  to  which 
sUt.  8  W.  IV. 
c.  89,  doet  not 
apply. 


eTer»  that  this  statute,  being  confined  to  perianal  actions,  does  not 
apply  to  such  as  are  purely  real^  as  the  writ  of  rights  formedon^  &c., 
or  to  mixtd  actions,  as  dower  vmde  nihil  haheU  quare  impedit,  ejectment  % 
wasUi  &c.  But,  by  a  subsequent  statute  ^,  real  and  mixed  actions 
are  abolished,  except  the  writ  of  right  of  domer^  writ  of  dower  unde 
n^il  hahety  quare  impedit,  and  ejectment.  These  excepted  actions, 
however,  may  still  be  commenced  by  original  writ ;  and  the  action  of 
ejectment  may  be  brought,  as  before  the  2  W.  IV.  c  89.  either  hy  origifial 
wch,  in  the  King's  Bench  or  Common  Pleas*,  or  by  bill,  in  the  King's 
Bench,  or  Exchequer  of  Pleas  ^.  The  action  of  replevin  also,  which 
is  a,  personal  action,  and  other  personal  actions  commenced  in  inferior 
courts,  and  removed  from  thence  into  superior  ones,  are  not  within  the 
statute  ^ ;  for  besides  that  these  actions  are  not  commenced  in  any  of 
the  superior  courts  of  law  at  Westminster,  there  is  a  clause  in  the  act®, 
that  *^  nothing  therein  contained  shall  extend  to  any  cause  removed 
^  into  either  of  the  said  courts,  by  writ  of  pone,  certiorari,  recordari 
**  facias  loquelam,  habeas  corpus,  or  otherwise."  The  King,  not  being 
named  in  this  statute,  is  not  bound  thereby ;  and  consequently  may 
proceed  by  scire  facias;  which  is  a  judicial  writ^  issuing  out  of  and 
under  the  seal  of  the  court  of  Exchequer  ',  for  the  recovery  of  a  debt 
due  to  him  on  bond,  recc^izance,  or  judgment^,  &e.  or  found  by  in- 
quisition on  an  outlawry  s,  or  extent^ ;  or  by  an  original  writ  of  scire 


preased,  was  in  general  reckoned  eacdtt- 
siveb/,  in  actions  by  6iff  in  the  King's 
Bench,  and  mdusivdy  in  actions  by  ori- 
gmci  in  that  court,  or  in  the  Common 
Pleat :  (Tidd  Prac.  9  Ed.  288. 466.)  but, 
by  a  general  rule  of  all  the  courts,  (R.  H. 
2  W.IV.9^.  VIU.  SBam.  &  Ad.89S.  8 
Bing.  807,  6.  2  Cromp.  &  J.201.,)  it 
is  ordered,  that  **  in  all  cases  in  which 
any  particular  number  of  days,  not  ex- 
pressed to  be  clear  days,  is  prescribed  by 
the  rules  or  practice  of  the  courts,  the 
same  shall  be  reckoned  exdunixfy  of  the 
first  day,  and  mduaiveUf  of  the  last  day, 
unless  the  last  day  shall  happen  to  fall  on  a 
Stmdoif,  Ckrittmas  day.  Good  Friday^  or  a 
day  appointed  for  a  public  fast  or  thanks- 
giviag,  in  which  caae  the  time  shall  be 
reckoned  tiBdtmody  of  that  day  also.*' 
and  see  Bex  v.  Justices  of  West  Riding 
•f  IMnftir^  4  Barn.  &  Ad.  686.  1  Nev. 
&  M.  486.  S.  C.  Dolan  v.  Roberts,  6 
Leg.  Obs.  805,  6.  j9«r  PatttfSDn,  J.   Rex 


V.  Goodenough,  2  Ad.  &  E.  468.  Rex  o. 
Justices  of  Cumberland,  4  Nev.  &  M.  878. 
1  Har.  &  W.  16.  S.  C.  Buxton  v.  Spires, 
I  Tyr.  &  G.  74.  2  Cremp.  M.  &  R.  601. 
1  Gale^  822.  BuXton  {or  Brixton)  v. 
Squires,  4  DowL  Rep.  865.  11  L^.  Obs. 
486, 7.  S.  C. 

*  Doe  d.  Gillett  v.  Roe,  1  Cromp.  M. 
&  R.  19.  4  Tyr.  Rep.  649.  2  DowL 
Rep.  690.  S.  Cand  see  Doed.  Haines  0. 
Roe,  2  Moore  &  S.  619.  Doe  d.  Fiy  v. 
Roe,  8  Moore  &  S.  870.  Doe  d.  Ash- 
man t;.  Roe,  1  Scott,  166.  1  Bing.  N.R. 
25&  S.  C.  Doe  d.  WiUiams  o.  Wii- 
]iams,4Nev.&M.  269.  2Ad.&£.  8&I. 
S.  C.     Doe  d.  Evans  v.  Roe.     Id,  11. 

b  8&  4  W.  IV.  c.  27.  $  86.  TiddiS^. 
1888.  p.  12,  18. 
"^  Pott  Chap.  XLV. 
^  Dod  v.  Grant,  6  Nev.  &  M.  70. 

*  2  W.  IV.  c  89.  $  19.  AnU,  17,  18. 
f  Tidd  Phic.  9  £d.  1091. 

<  Id,  137.  ^  Id.  1068. 
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JaciaSy  to  fepeal  letters  patent  *  :  And  a  subject  is  not  prohibited  by 
the  statute,  from  suing  out  a  scire  facias,  which  is  for  some  purposes 
considered  as  a  personal  action  ^,  to  obtain  execution  on  a  judgment, 
or  recognizance  *' ;  or  a  writ  of  errors  or  false  judgment^  which  are 
original  writs  ^,  for  reversing  a  judgment.  It  has  also  been  deter- 
mined, that  the  statute  applies  to  the  commencement  of  actions  only, 
and  not  to  the  continuance  of  actions,  commenced  before  it  came  into 
operation*;  and  that  it  did  not,  therefore,  prevent  the  signing  of  a 
pluries  bill  of  Middlesex,  in  a  suit  previously  commenced*^. 

The  writs  of  summons  and  capias,  it  will  be  observed,  are  only  pri-  Primary  and 
mary,  or  writs  taken  out  in  the  first  instance,  to  compel  the  defendant  *"  ^  ^" 
to  appear,  or  put  in  and  perfect  special  bail  to  the  action :  But  besides 
these,  and  consequent  upon  them,  other  atixiliary  writs  are  authorized 
by  the  statute  to  be  issued^  for  the  same  purposes.  These  writs  are, 
1.  The  writ  of  distringas,  which  issues  where  the  defendant  has  not 
been  personally  served  with  the  writ  of  sitmmons,  and  has  not,  accord- 
ing to  the  exigency  thereof,  appeared  to  the  action,  and  cannot  be 
compelled  so  to  do,  without  some  more  efficacious  process  ^ :  2.  The 
writ  of  alias  or  pluries  summons,  or  capias  ',  for  continuing  the  cause, 
if  the  defendant  has  not  been  served  therewith,  or  arrested  thereon : 
3.  The  writs  of  exigi  facias,  and  proclamation,  &c.  for  outlawing,  or 
waiving,  the  defendant,  upon  the  return  of  non  est  inventus  to  a  writ  of 
capias\  or  of  non  est  inventus,  and  nulla  bona,  to  a  writ  of  distringas^. 
When  the  writ  is  to  be  served,  it  is  said  to  be  serviceable;  and  when  SemceaUe  and 
the  defendant  is  to  be  arrested  thereon,  it  is  of  a  bailable  nature. 


An  infant,  or  person  under  the  age  of  twenty-^one  years,  not  being  Infant  must  sue 
capable  of  appointing  an  attorney,  must  sue  by  his  prochein  amy,  or  ^^^  --^^ 
guardian^,  unless  where  he  sues  as  co-executor  with  others,  in  which  dSm* 


»  Tidd  Prtic.  9  Ed.  1091. 1094. 

^  Co.  Lit.  890.  b.  291.  a.  Grey  v. 
Jones,  2  Wils.  251.  Pulteney  v.  Town, 
son,  2  Blac  Rep.  1227.  Winter  v.  Kretch- 
man,  2  Durnf.  &  £.  46. 

'  Tidd  Prac.  9  Ed.  1096,  &c.  and  see 
Darlington  v.  Gurney,  7  Leg.  Obs.  S02. 
Excbeq. 

*  Tidd  Prac,  9  Ed.  1 1S4.  1141. 

*  Storr  v.  Bowles,  4  Barn.  &  Ad.  112. 
1  DowL  Rep.  516.  S.  C.  and  see  Finney 
(orFimie)  v.  Montague,  2  Nev.  &M.  804. 
5  Barn.  &  Ad.  877.     7  Leg.  Obs.  139, 


40.  S.  C.  Dickenson  v.  Teague,  1  Cromp. 
M.  &  R.  241.  4  Tyr.  Rep.  450.  S.  C 
Taylor  v.  Duncombe,  2  DowL  Rep.  401. 
8  Leg.  Obs.  187,  8.  S.  C.  per  LttOe- 
daUt  J. 

'  Stot.  2  W.  IV.  c.  39.  $  3. 

«  Id.  §  10. 

^  Houlditch  V.  Swinfen,  3  Scott,  170. 
5  Dowl  Rep.  37.  S.  C. 

«  2  W.  IV.  c.  89.  J  6. 

^  Co.  Lit.  135.6.  2  Inst.  261.  390. 
F.K.B.  27.  H.  2  Wms.  Saund.  6  Ed. 
117./.  (1.) 
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case  It  is  holden,  that  the  executors  of  full  age  may  appoint  an  at- 
torney for  themselves  and  the  infant,  as  they  make  together  but  one 
representative  *.  An  infant  defendant  must,  in  all  cases,  appear  and 
defend  hygtuirdianf  even  where  he  is  sued  as  to  executor  with  others  ^ : 
and  an  appearance  entered  by  a  plaintiff,  for  an  infant  defendant,  by 
an  attorney,  is  irregular ;  and  the  subsequent  proceedings  may  be  set 
aside,  without  costs,  even  after  a  writ  of  inquiry  executed  ^,  In  the 
King's  Bench,  it  was  formerly  considered,  that  a  special  admission  of 
a  guardian  for  an  infant  to  appear  in  one  cause,  would  serve  for 
others  ^ :  But,  by  a  general  rule  of  all  the  courts  %  "  a  special  ad- 
mission ofprochein  amy,  or  guardian  ',  to  prosecute  or  defend  for  an 
infant,  shall  not  be  deemed  an  authority  to  prosecute  or  defend,  in 
any  but  the  particular  action  or  actions  specified." 

In  ejectment,  when  the  lessor  of  the  plaintiff  is  an  infant,  the  court 
will  stay  the  proceedings,  until  a  real  and  substantial  plaintiff  be 
named,  or  some  responsible  person  undertake  for  the  payment  of 
costs  s :  In  other  actions,  an  infant  plaintiff  cannot  be  compelled  to 
give  security  for  costs,  even  though  his  prockein  amy  is  sworn  to  be 
insolvent'*.  But,  in  a  late  case^  where  an  infant  sued  by  guardian, 
who  was  sworn  to  be  in  insolvent  circumstances,  the  court  of  Com- 
mon Pleas  required  the  latter  to  give  such  security,  or  that  his  ap- 
pointment should  be  revoked.     When  an  infant  plaintiff  is  nonsuited, 


Snts!*°"'  *""  ^^  ^*®  ^  verdict  against  him,  the  prochein  amy  is  liable  to  the  pay- 
ment of  cosf^  ^ ;  and  if  he  refuse  to  pay  them  on  demand,  he  may  be 
proceeded  against  by  attachment  ^     Where  an  infant  sued  by  pro- 


"  2  Wms.  Saund.  5  Ed.  218,  IB.  (6.) 

^  Frescobal^  v.  Einaston,  2  Str.  784. 

^  Nunn  V,  Curtis,  4  DowL  Rep.  729.  1 
Tvr.  &  G.  600.  S.  C. 

<i  Archer  v.  Frowde,  1  Str.  S05. 

•  R.  H.  2  W.  IV.  reg.  I.  §  2.  S  Barn. 
&  Ad.  S74.  8  Bing.  288.  2  Cromp.  & 
J.  168. 

'  In  tbe  Kiog*s  Bench,  there  is  a  rule 
drawn  up,  on  a  judge's  Jiat,  for  the  ad. 
mission  of  a  prochein  amy,  or  guardian : 
In  the  Common  Pleas,  there  is  no  rule,  but 
a  judge's  order  only,  for  such  admission  : 
and  see  Tidd  Prac.  9  Ed.  100. 

»  Noket;.  Windham,  I  Str.  694.  Throg- 
morton  d.  Miller,  v.  Smith,  2  Str.  932. 
Real  V.  Macky,  Id,  1206.  Anon.  1  Wils. 
180.  Golding  v.  Barlow,  Cowp.  24. 
Thrustout  d,  Dunham,  v.  Percivall,  Barnes, 


18S.  Bui.  iV^.  TVt.  111.  Ad.  Eject.  2 
Ed.  814,  15.  Tidd  Prac.  9  Ed.  1282. 
Append  thereto,  Chap.  XL VI.  $  88,  9. ; 
but  see  Anon.  Cowp.  128. 

^  Anon.  1  Marsh.  4.  Yarworth  v. 
Mitchel,  2  DowL  &  R.  423.  and  see 
Anon.  2  Chit.  R.  359.  Tidd  Prac.  9 
Ed.  100. 

*  Mann  v.  Berthen,  4  Moore  &  P.  215. 
^  Grave   v.   Grave,    Cro.    Eliz.   SS. 

James  v.  Hatfeild,  1  Str.  548.  Turner  v. 
Turner,  2  Str.  708.  And  the  jrrochein 
amy  is  prima  facie  liable  to  the  plaintiff's 
attorney  for  his  costs,  as  well  as  to  the  de- 
fendants Marnell  v.  Pickmore,  2  Esp.  Rep. 
473.  per  Ld.  Kenyan,  Ch.  J. 

*  Englefield  v.  Round,  Cas.  Pr.  C.  P. 
32.  Slaughter  v.  Talbott,  Willes,  190. 
Barnes,  128.    Pr.  Reg.  102.  S.  C.  Evans 
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chein  amy,  and  there  was  a  verdict  and  judgment  against  him,  the 
court,  on  his  heing  taken  in  execution  for  the  costs,  refused  to  dis- 
charge  him  on  motion,  saying,  it  was  matter  of  error,  if  costs  could 
not  be  given*.  And,  in  a  subsequent  case^,  where  there  wasnopro- 
chein  amy  or  guardian,  the  plaintiff  having  concealed  his  infancy,  the 
court  would  not  relieve  him.  But,  from  a  later  case,  it  appears  to  be 
doubtful,  whether  an  infant  p^in^t^  is  liable  to  be  taken  in  execution 
for  costs  on  a  nonsuit,  or  verdict  against  him®.  It  has  been  adjudged  Against initiits. 
however,  that  on  a  verdict  for  the  plaintiff,  costs  are  payable  by  an 
infimt  defendant  ^ :  And  the  court  would  not  discharge  an  infant  de- 
fendant, in  an  action  of  slander,  from  an  execution  for  damages  and 
costs,  although  the  insolvent  court  had  refused  to  relieve  him,  be- 
cause, on  account  of  his  infancy,  he  was  unable  to  make  the  assign- 
ment of  property  required  by  the  7  Geo.  IV.  c.  57.  §  11  •. 


When  the  plaintiff  is  a  pauper,  and  will  swear  that  he  is  not  worth  Pauper  what, 
Jhe  pounds,  after  all  his  debts  are  paid,  except  his  wearing  apparel,  l^Q^  admitted  to 
and  the  subject  matter  of  the  action  ',  he  may  be  admitted  to  sue  in  *"®  mformd 

.  .  pavpertSf  and 

Jbrmd  pauperis ;  and  upon  his  being  so  admitted,  an  attorney  and  when  not. 
counsel  shall  be  assigned  him,  pursuant  to  the  statute  11  Hen.  VII. 
c.  12 ;  and  he  shall  be  permitted  to  carry  on  the  proceedings  gratis, 
without  using  stamps,  or  paying  fees  to  the  officers  of  the  court, 
unless  he  obtain  a  verdict  for  more  than  five  pounds  ;  and  then  the 
officers  it  is  said,  shall  be  paid  their  court  fees  s,  and  for  passing  the  re- 
cord, &c.    But  the  defendant  in  a  civil  action,  is  never  allowed  to  de-  Defence  of 
fend  it  as  a  pauper  •*.  In  the  King's  Bench,  however,  a  prisoner,  against  JUJ^utions, 
whom  a  bill  of  indictment  has  been  found,  for  felony,  which  was  re-  against 


V.  Davis,  ]   Cromp.  &  J.  460.     1  Tyr. 
Rep.  S45.  S.  C. 

*  Gardiner  v.  Holt,  2  Str.  1217. 
*>  Finlry  v.  Jowie,  IS  East,  6. 

'  Dow  V.  Clark,  2  DowL  Rep.  S02,  8. 
1  Cromp.  &  M.  860.  3  Tyr.  Rep.  866. 
S.  C.  and  see  Turner  o.  Turner,  2  Str. 
708.     HuL  Costs,  Chap.  III.  §  4. 

*  Anderson  v,'  Warde,  Dyer,  104. 
Hamlen  o.  Hamlen,  1  Bulst.  189.  Gar- 
diner v.  Holt,  2  Str.  1217. 

*  Defries  o.  Davies,  S  Dowl.  Rep.  629. 
1  Hodges,  103.  1  Scott,  694.  1  Ring. 
N.  R.  692.     10  Leg.  Obs.  158.  S.  C. 


'  R.  H.  3  &  4  Jac.  II.  reg.  I.  (a.) 
Hul.  Costa,  2  Ed.  222.;  but  see  1  Lil. 
P.  R.  633.,  where  the  sum  is  said  to  be 
ten  pounds. 

«  James  o.  Harris,  7  Car.  &  P.  257.  ;vr 
WUSams,  J. ;  but  see  Gougenheim  v.  Lane, 
4  Dowl  Rep.  482,  where  it  was  doubted 
by  Mr.  Baron  Parke,  whether  the  officers 
are  entitled  to  their  fees  from  a  pauper, 
even  if  five  pounds  are  recovered. 

>>  HuL  Costs,  2  £d.  288,  9.  Anon. 
Barnes,  328.  and  see  Tidd  Prac.  9  Ed. 
97. 
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moved  into  that  court  by  certiorari,  has  been  allowed  to  defend  in 
formd  pauperis  * :  But  that  court  will  not  allow  a  party  to  prosecute 
in  formd  pauperis,  on  the  common  affidavit  of  poverty:  special 
grounds  must  be  laid  for  such  application^.     In  the  Exchequer,  the 

4 

court  will  admit  a  party  to  defend  in  formd  pauperis,  on  an  inform- 
ation under  the  excise  laws,  on  the  common  affidavit,  that  he  is  not 
worth  ^otf  pounds^  over  and  above  his  wearing  apparel  ^ :  But  where 
a  pauper  defendant  applied  to  the  court,  that  he  might  be  allowed  a 
copy  of  the  information  gratis,  the  court  held,  that  they  could  not 
grant  a  copy  of  the  information,  and  that  the  defendant  was  only  en- 
titled to  have  the  information  read  over  to  him  by  the  officer,  and 
that  he  might  either  plead  instanter,  or  at  a  future  day  <^ :  And  in  that 
court  it  IS  a  rule^,  that  '*  no  person  shall  be  admitted  in  formd  pau- 
peris, unless  the  attorney  to  be  assigned,  or  his  clerk>  attend  a 
baron,  with  a  petition  for  his  admission ;  and  that  no  counsel  shall 
be  assigned,  unless  such  counsel  only  who  hath  certified  the  cause 
of  such  action  and  petition." 

*  Rex  V.  Page,  1   DowL   Rep.  507.  ^  Attorney-Geoeral    v.    Dummie,    t 

Rcz  V.  Sims,  ft  Leg.  Obs.  144.  &  C.  per.  Cromp.  &  M.  308.    4  Tyr.  Rep.  284. 

LUUedale,  J.  S.  C 

^  Rex  V.  WUkins,  1  DowL  Rep.  ftM.  <>  R.  £.  8  Geo.  I.  m  Scac    Carring- 

per  Ptttice,  J.  ton'a  Rules  and  Orders,  81,  8. 


CHAP.  V. 


€€ 


Of*  the  Writs  of  Summons^  and  Distringas. 

XN  treating  of  the  process  in  personal  actions^  as  prescribed  by  the  FroceM  in  per- 
uniformity  of  process  Act*,  it  is  proposed  to  consider,  in  the  present  ho*)^  considered. 
Chapter,  the  writs  of  tummoM  and  distringas,  for  bringing  the  de- 
fendant into  court,  in  actions  not  bailable ;  which  are  analogous  to  the 
process  before  used  on  original  writs  at  common  law,  or  by  the  sta- 
tutes 51  Geo.  III.  c.  1  £4,  and  7  &  8  Oeo.  IV.  c.  71  ^. 

The  writ  of  summons  is  a  judicial  writ,  founded  on  the  uniformity  Writ  of  mm- 
of  process  act®,  by  which  it  is  enacted,  that  "  the  process  in  all  jper-  iU**what  <»se»  U 
sonal  actions,  commenced  in  either  of  the  superior  courts,  in  cases  ^^*» 
where  it  is  not  intended  to  hold  the  defendant  to  special  bail,  or  to 
proceed  against  a  member  of  parliament,  according  to  the  provisions 
**  contained  in  the  statute  passed  in  the  sixth  year  of  the  reign  of  his 
**  late  Majesty  King  George  the  Fourth  ^,  intituled  An  Act  to  amend 
the  Laws  relating  to  Bankrupts,  shaU,  whether  the  action  be  brought 
by  or  against  any  person  entitled  to  the  privilege  of  peerage,  or  of 
"  parliament,  or  of  the  court  wherein  such  action  shall  be  brought,  or 
of  any  other  court,  or  to  any  other  privilege,  or  by  or  against  any 
other  person,  be  according  to  the  form  contained  in  the  schedule  to 
*'  that  act,  (2  W.  IV.  c.  39.)  annexed,  marked  No.  1. ;  and  which 
"  process  may  issue  firom  either  of  the  said  courts,  and  shall  be  called 
"  a  writ  of  summons"  •    This  writ  is  considered  as  the  commence-  CbmmcDcemeiit 
ment  of  the  action,  for  all  purposes';  and  may,  it  seems,  be  issued,  °^**^**°"' 
in  cases  not  bailable,  against  prisoners  in  custody  of  the  sheriff,  &c.  eri"**'*  P"*°"' 


»  2  W.  IV.  c.  89.  Cromp.  &  M.  768.    3  Tyr.  Rep.  87S.    2 

^  Tidd  Prac.  0  Ed.  109,  &c.  Dowl.  Rep.  93.  S.  C    Rees  v.  Morgan, 

«  2  W.  IV.  c.  39.  §  1 .  3  Nev.  &  M.  206.    5  Bam.  &  Ad.  1085. 

*  6  Geo.  IV.  c.  16.  §  10.  S.  C.    BraithwaUe  v.  Lord  Montford,  2 

*  Append,  to  Tidd  S^u  1833.  p.  262,  Cromp.  &  M.  408.  4  Tyr.  Rep.  276.  S.  C. 
3.  Fierce  v.  Folhergill,  2  Ring.  N.  R.  167. 

'  Alston  ».  Underhill,  I  Cromp.  &  M.  2  Scott,  334.     1  Hodges,  261.  S.  C.  but 

492.     3  Tyr.  Rep.  427.    2  DowL  Rep.  see  Steward  v,  Layton,  3  DowU  Rep.  430. 

26.  S.  C.  and  see  Thompson  v,  Dicas,  1  9  Leg.  Obs.  172.  S.  C 
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Direction  and 
form  of  writ. 


Form  to  be 
strictly  adhered 
to. 


or  of  the  marshal  of  the  King's  Bench,  or  warden  of  the  Fleet  prison, 
as  well  as  against  defendants  who  are  not  in  custody. 

The  writ  we  are  now  speaking  o£,  is  directed  to  the  defendant ; 
commanding  *him«  that  within  eight  days  afler  the  service  of  the  writ 
on  him,  inclusive  of  the  day  of  such  service,  he  do  cause  an  appear- 
ance to  be  entered  for  him,  in  the  court  in  which  the  action  is 
brought,  in  an  action  on  promises,  (or  of  debt,  &c.  as  the  case  may 
be,)  at  the  suit  of  the  plaintiff;  and  requiring  the  defendant  to  take  no- 
tice, that  in  default  of  his  so  doing,  the  plaintiff  may  cause  an  appear- 
ance to  be  entered  for  him,  and  proceed  therein  to  judgment  and  ex- 
ecution *.  In  this  writ,  and  every  copy  thereof,  the  place  and  county 
of  the  residence,  or.  supposed  residence  of  the  defendant,  or  wherein 
he  is,  or  shall  be  supposed  to  be,  are  required  to  be  mentioned^. 
The  street  and  county,  however,  in  Which  a  defendant  resides,  is  a 
sufficient  description  in  a  writ  of  summons  ^ ;  and  it  is  not  neces- 
sary to  give  any  addition  to  the  defendant,  in  such  writ  ^.  The  form 
of  the  writ  prescribed  by  the  act  must,  in  general,  be  strictly  adhered 
to :  Therefore,  where  the  name  of  the  plaintiff  was  not  stated  in  the 
writ  of  swnmonSf  as  the  person  who  would  enter  an  appearance  for 
the  defendant,  if  he  did  not  comply  with  the  exigency  of  the  writ, 
the  court  set  it  aside  for  irregularity  ®.  But  where,  in  an  action 
against  several  defendants,  the  writ  stated  that,  in  default  of  their  en- 
tering an  appearance  themselves,  the  plaintiff  ''may  cause  an  appear- 
ance.to  be  entered  for  you/^  without  adding  ''and  each  of  you,**  the 
judge  held,  that  the  words  ''for  you**  must  be  taken  distributively, 
as  applying  to  each  of  the  defendants,  and  therefore  that  die  notice 
was  sufficient'.  And  where  the  name  of  the  chief  clerk  had  been 
omitted  on  the  writ,  the  judge  refused  to  set  it  aside  for  irregularity ; 
it  being  quite  sufficient  for  a  person  suing  out  writs  of  summons,  to 
adopt  the  form  given  in  the  schedule  to  the  act  c. 


■  Sched.  to  sUt.  2  W.  IV.  c  39.  No. 
1.  Append,  to  Tidd  Stqj.  18SS.  p.  862,  S. 

b  Stat  2  W.  IV.  c.  39.  $  1.  and  see 
Wright  V.  Warren,  3  Moore  &  S.  164.  2 
DowL  Rep.  724.  S.  C  per  Jlderson,  J. 
French  v.  Gr^son,  9  Leg.  Obs.  188,  9. 
Jelks  V.  Fiy,  3  Dowl.  Rep.  37.  S.  C.  per 
IMtledale,  J.  Lewis  v,  Newton,  1  Tyr.  & 
G.  72.  1  Gale,  288.  2  Cromp.  M.  & 
R.  732.  4  DowL  Rep.  365.  11  Leg. 
Ob8.374.  S.  C. 

*  Cooper  V.  Wheale,  4  Dowl.  Rep.  281. 
1  Har.  &  W.  525.     1 1  Leg.  Oba.  133,  4. 


S.  C. 

**  Morris  v.  Smith,  1  Gal^  103.  2 
Cromp.  M.  &  R.  120.  5  Tyr.  Rep.  523. 
3  DowL  Rep.  698.  10  Leg.  Obs.  256. 
S.  C. 

'  Smith  V.  Crump,  1  DowL  Rep*  619. 
6  Leg.  Obs.  384,  5.  S.  Cper  Parke,  J.  8 
DowL  Rep.  273.  S.  C.  cited. 

'  Engldieart  v.  Eyre,  (or  Edwards,)  2 
DowL  Rep.  145.  6  Leg.  Obs.  138.  S.  C. 
per  PtUteson,  J. 

<  Wilson  V.  Joy,  2  DowL  Rep.  182.  6 
Leg.  Obs.  41S»  14.  S.  C.  per  Taunion,  J. 
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The  writ  of  summons  should  regularly  contain  the  christian  and  Names  of  parties. 
surnames  of  the  parties :  But  a  nUsnomer,  or  mistake  in  their  names,  Misnomer  in. 
cannot  now  be  pleaded  in  abatement ;  it  being  enacted,  by  the  sta- 
tute S  &  4  W.  IV.  c.  42  \  that  **  no  plea  in  abatement  for  a  misnomer 
"  shall  be  allowed  in  any  personal  action ;  but  that  in  all  cases  in 
**  which  a  misnomer  would,  but  for  that  act,  have  been  by  law  plead- 
**  able  in  abatement  in  such  actions,  the  defendant  shall  be  at  liberty 
*'  to  cause  the  declaration  to  be  amended,  at  the  costs  of  the  plaintiff, 
by  inserting  the  right  name,  upon  a  judge's  summons,  founded  on 
an  affidavit  of  the  right  name ;  and  in  case  such  summons  shall  be 
discharged^  the  costs  of  such  application  shall  be  paid  by  the  party 
applying,  if  the  judge  shall  think  fit."  This  act  having  abolished 
pleas  of  misnomer  in  personal  actions,  it  has  been  doubted,  whether  a 
defendant,  arrested  by  a  wrong  christian  name,  can  apply  to  be  dis- 
charged on  motion  ^ ;  but  it  has  since  been  decided  that  he  may,  if 
due  diligence  has  not  been  used,  according  to  the  rule  of  H.  2  W. 
IV.  reg.  \.  §  S2^.  No  advantage,  however,  can  be  taken  at  the 
trial,  of  a  misnomer  of  the  plaintiff y  though  there  be  a  person  of  the 
name  erroneously  used ;  it  being  a  question  of  fact,  who  is  the  real 
plaintiff<i. 

In  describing  the  defendant,  if  he  has  a  name  of  dignity,  as  Duke,  Description  of 
Marquis,  Earl,  &c.  it  should  regularly  be  stated  in  the  writ;  but  it  is 
not  necessary,  in  an  action  against  a  peer,  or  member  of  the  House  of 
Commons,  to  describe  him  as  having  privilege  of  peerage,  or  of  par- 
liament*. In  actions  against  corporations  aggregate,  they  must  be 
sued  by  their  corporate  name^;  and  when  hundredors  are^sued  on  the 
statute  7  &  8  Geo.  IV.  c.  31.,  they  must  be  described  as  ''men  in- 
habiting within  the  hundred  s,  &c.":  but,  with  these  exceptions,  it  is 
sufficient,  in  general,  to  describe  die  defendant  by  his  christian  and 
samame,  without  any  further  addition.  And,  in  an  action  not  bail-  Special  character 
able,  if  the  plaintiff  sue  qui  tarn  \  or  as  executor  or  admimstrator  *,  or  °  ^   ^ 

* 

*  ^  11.  And  see  same  statute^  §  12,  as  *  Cantwell  v.  Earl  of  Stirling,  1  Moore 

to  the  imliaU  of  christian  names,  in  bail-  &  S.  297.     8  Bing.  174.  S.  C. 

tUe  process.  '  2  Inst.  666.     Com.  Dig.  tit.  Pleader, 

^  Calluin    (or  Cullum)  v.   Leeson,    2  2  B.  ]. 

Dowl.  Rep.  881.     2  Cromp.  &  M.  406.  >  Tidd  Frcui.  Append.  9  Ed.  36. 

4  Tyr,  Rep.  266.  S.  C  ^  Weavers'  Company  v.  Forrest,  2  Str. 

""  Ladbrook  v.  Phillips,  1  Har.  &  W.  1282.     Lloyd  v.  Williams,  2  Blac.  Rep. 

109.  per  PaUeson,  J.  722.     8  Wils.  141.  S.  C. 

'Moody  V.  Aslatt,  (or  Oslatt,)  1  Cromp.  *  Ashworth  v^  Ryal,  1  Bam.  ft  Ad.  19. 

M.   &  R.  771.     6   Tyr.  Rep.  492.     1  and  see  Ilsley  v,  Ilsley,  2  Cromp.  &  J. 

Gak,  47.     8  Dowl.  Rep.  486.    9  Leg.  880,  81.     2  Tyr.  Rep.  214.  S.  G. 
Obs.  511.  S.  C. 
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assignee  of  a  bankrupt  %  &c.  the  process  need  not  state  the  character 
in  which  he  sues ;  nor,  in  an  action  against  an  executor  or  adnumS' 
tratoTf  &C.  the  character  in  which  he  is  sued  ^.  It  has  been  doubted, 
however,  whether  the  service  of  a  writ  of  summons^  in  which  an  ex- 
ecutor is  not  described  in  his  representative  character,  is  notice  to 
him  of  the  commencement  of  an  action  against  him  in  that  character, 
so  as  to  render  him  liable  to  a  devastavit,  if  he  pay  debts  of  an  equal 
degree  with  that  sued  for,  between  the  service  of  the  writ  and  filing 
the  declaration  ^. 
Nature  of  iction.  In  describing  the  nature  of  the  action,  it  is  observable  that  the 
forms  in  the  schedule  to  the  uniformity  of  process  act^,  are  applica- 
ble only  to  actions  of  assumpsit  and  debt.  These  forms,  however, 
must  be  strictly  adhered  to :  and  therefore,  where  the  writ  of  sutn^ 
mons  in  assumpsit,  was  in  an  action  of  trespass  on  the  case  upon 
promises,  instead  of  an  action  on  promises,  as  prescribed  by  the 
schedule,  the  court  set  it  aside  for  irregularity*.  But  where  the 
writ  was  in  trespass  on  the  case,  and  had  no  indorsement  of  the  sum 
demanded,  and  the  particulars  of  demand,  which  had  been  delivered 
with  the  notice  of  declaration,  shewed  a  claim  for  wages,  the  court 
refused  to  set  aside  the  writ  for  irregularity,  the  plaintiff  not  having 
declared':  And  the  omission  of  the  words  ** on  promises,"  in  the  copy 
of  a  writ  of  summons,  is  only  a  ground  of  setting  aside  the  copy 
served,  and  not  the  writ  itself^.  In  other  actions,  it  would,  it 
seems,  be  deemed  sufficient  to  describe  the  nature  of  the  action 
generally,  as  by  stating  it  to  be  "  in  an  action  of  covenant,  account, 
annmty,  detinue,  trespass  on  the  case,  or  trespass."  So,  where  the 
action  was  described,  in  the  writ  of  summons,  as  an  action  of  **  libel," 
it  was  holden  to  be  sufficient^:  and  it  has  been  determined,  that 
*^  slander"  is  a  sufficient  description  of  the  form  of  action'. 

The  form  of  the  writ  of  summons,  and  other  writs  mentioned  in  the 
schedule  to  the  act,  is  adapted  to  the  case  of  a  single  plaintifi^  or 


"When  there  are 
several  parties. 


*  Knowles  o.  Johnson,  2  Duwl.  Rep. 
66S. 

^  Watson  V.  Filling,  6  Moore,  66.  3 
Brod.  &B.  4.S.  C. 

^  Reetf  V.  Morgan,  S  Nev.  &  M.  205. 
6  Bam.  &  Ad.  1085.  &  C. 

-  2  W.  IV.  c.  89. 

*  King  V,  Skeffington,  1  Cromp.  &  M. 
868.  8  Tyr.  Rep.  818.  1  Dowl  Rep. 
686.  S.  C.  and  see  Ward  v.  Tummon,  1 
Ad.  &  £.  619.  4  Nev.  &  M.  876.  S.  C. 
Moore  v.  Archer,  4  Dovl.  Rep.  214.     10 


Leg.  Obs.  882.  S.  C. 

'  Davies  (or  Addis)  v.  Jones,  I  Cromp. 
M.  &  R.  582.  5  Tyr.  Rep.  182.  S 
DowL  Rep.  164.  S.  C  and  see  CoMwell 
(or  Caldwell)  v.  Blake,  8  DowL  Rep.  656. 
1  Gale,  157.  2  Cromp.  M.  &  R.  249.  5 
Tyr.  Rep.  618.    10  Leg.  Obs.  174.  S.  a 

■  Chalkley  v.  Carter,  4  Dowl.  Rep.  480. 
1  Tyr.  &  G.  210.  S.  G 

*>  Pell  V.  Jackson,  2  DowL  Rep.  445.  8 
Leg.  Obfc  166,  7.  S.  C.  per  Parke,  J. 

>  Davies  o.  Parker,  2  DowL  Rep.  587. 
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defendant  only»;  but  when  there  are  several  pUintiffs  or  defendants 
in  a  joint  action,  all  their  names  must  be  included  therein^.  In  Joining  sevfl 
actions  not  bailable,  the  plaintiff  was  formerly  allowed  to  join  four  l^^"^^l^  "^ 
defendants,  for  separate  causes  of  action,  in  one  writ,  and  to  declare 
against  them  severally  «  :  but,  by  a  general  rule  of  all  the  courts  *, 
*<  every  writ  of  summanSf  capias,  and  detainer^  shall  contain  the  names 
of  all  the  defendants,  if  more  than  one,  in  the  action  ;  and  shall  not 
contain  the  name  or  names  of  any  defendant  or  defendants,  in  more 
actions  than  one."  And  where  the  names  of  two  defendants,  having 
been  inserted  in  the  writ  of  sunanons,  separate  proceedings  were 
taken  against  each,  the  court  held  it  to  be  irregular  ®.  So  it  is  ir- 
regular, if  a  plaintiff  make  an  affidavit  of  debt,  against  two  defend- 
ants, and  issue  a  capias  against  both,  but  declare  against  one  only  '. 
It  seems,  however,  that  upon  a  writ  of  summons  against  several,  the 
plaintiff  may  declare  against  one  only ; « though  if  he  afterwards  de- 
clare against  any  other  defendant,  it  will  be  irregular  0^. 

When  there  are  several  defendants,  one  of  whom  is  not  meant  to  Case  of  ^ev-^:! 
be  arrested,  the  plaintiff,  or  his  attorney,  is  authorized  by  the  sta-  ^J^*^^"-;  = 
tute ^,  to  order  the  sheriff,  or  other  officer  or  person  to  whom  the  served  w.ii.i.;'> 
writ  of  capias  shall  be  directed,  to  arrest  one  or  more  only  of  the  **  ^^"'"• 
defendants  therein  named,  and  to  serve  a  copy  thereof  on  one  or 
more  of  the  others;    which  order  shall  be  duly  obeyed  by  such 
sheriff^  or  other  officer  or  person  :  and  such  service  shall  be  of  the 
same  force  and  effect,  as  the  service  of  the  writ  of  summons  therein 
before  mentioned,  and  no  other.    And  when  there  are  two  defend-  When  one." 
ants,  one  of  whom  is  at  large,  and  the  other  in  custody  of  the  mar-  ^"°^^  '"^ ' 
shal  of  the  King's  Bench,  or  warden  of  the  Fleet  prison,  it  may  be  other  in  tu  •   v 

.  /*  •  •  «       of  iiiari:lii.i.  c. ' . 

necessary  to  issue  two  writs  ;  one,  ot  summons  or  capias,  against  the 


■  Sched.  to  Stat.  2  W.  IV.  c.  39.  No. 
] .  S,  4^  5, 6.  Append,  to  Tidd  Sup,  1 833. 
pp.  2ii2,  3.  268.  272.  288. 

^  See  the  forms  of  entering  an  appear- 
ance  on  serviceable  process,  (Sched.  to 
Stat.  2  W.  IV.  c.  39.  No.  2.)  w!iich  are 
adapted  to  the  case  of  several  defendants ; 
and  see  that  statute,  §  4w 

^^  Anon.  Cum.  Bep.  74.  Holland  v. 
Johnson,  4  Durnf.  &  £.  695.  and  see 
Yardley  v.  ^urgess,  id,  697.  Thompson 
V.  Cotter,  1  Maule  &  S.  56. 

<»  R.M.3  W.  IV.wg.  1.  4Bam.  & 
Ad.  2.  9  Bing.  443.  1  Cronip.  &  M. 
2. ;  and  see  R.  £.  8  Geo.  IV.  K.  B.     6 


Barn.  &  C.  639.  9  Dowl.  &  R.  677. 
Tidd  Prcc.  9  Ed.  148,  9. 

•  Pepper  t>.  Whalley,  I  Bing.  N.R.  71. 
2  Dowl.  Rep.  821.  S.  C.  and  see  Carson 
V.  Dowding,  1  Har.  &  W.  607.  4  Dowl. 
Rep  297.     11  Leg.  Obs.  134.  S.  C. 

f  Woodcock  V,  Kilby,  1  Meeson  &  W. 
41.  1  Tyr.  &  G.  301.  4  Dowl.  Rep. 
7S0.  12  Leg.  Obs.  197,  8.  S.  C.  BeU 
lotti  V,  Bardla,  4  Dowl.  Rep.  719. 

>  Coldwell  {or  Caldwell)  v.  Blake,  ^3 
Dowl.  Rep.  666.  1  Gale,  157.  2  Cromp. 
]M.  &  R.  249.  6  Tyr.  Rq).  618.  10  Leg. 
Obs.  174.  S.  C. 

»  2  W.  IV.  c.  39.  §  4. 
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Date  and  teste 
of  writ  of  sunifi 
mons,  &C. 


When  to  be  re- 
tiumed. 


MemoTondiufnt 
and  indorse- 
ments thereon. 


From  what 
court,  and  by 
what  officer, 
writ  is  issued. 


defendant  who  is  at  large,  and  the  other  of  detainer,  against  the  de- 
fendant who  is  in  custody. 

The  rule,  with  regard  to  the  date  and  teste  of  writs  of  summons^ 
&c.  is,  that  *'  every  writ,  issued  hy  authority  of  the  act,  shall  bear 
"  date  on  the  day  on  which  the  same  shall  be  issued  ^  ;  and  shall  be 
*'  tested  in  the  name  of  the  Lord  Chief  Justice,  or  Lord  Chief  Baron, 
*'  of  the  court  from  which  the  same  shall  issue ;  or,  in  case  of  a 
"  vacancy  of  such  office,  then  in  the  name  of  a  senior  puisne  judge  of 
'*  the  said  court ; "  ^  which  requisite  is  not  satisfied,  by  a  day  being 
indorsed  on  the  writ  ^ :  and  a  writ  of  summons,  bearing  date  on  a 
Sunday,  is  a  nullity  ^.  There  is  no  particular  time  appointed  for  the 
return  of  the  writ  of  summons  :  but  the  defendant  is  required  there- 
by, to  cause  an  appearance  to  be  entered  for  him,  in  the  court  out 
of  which  the  writ  issued,  within  eight  days  after  the  service  of  the 
writ,  inclusive  of  the  day  of  such  service  ^.  A  memorandum  is  re- 
quired to  be  subscribed  to  the  writ  of  summons,  stating  that  it  is  to 
be  served  within  ybur  calendar  months  from  the  date  thereof,  includ- 
ing the  day  of  such  date,  and  not  afterwards';  and  it  must  be  in<- 
dorsed  with  the  name  and  place  of  abode  of  the  plaintiff,  or  his 
attorney,  by  whom  the  same  was  issued  s,  and  the  amount  of  the 
debt  and  costs  claimed  by  the  plaintiff^ :  but  an  indorsement  on  a 
writ  of  summons,  that  the  writ  was  issued  by  E,  F.  of,  &c.  "  at- 
torney for  the  said  plaintiff,'*  is  sufficient  K 

The  writ  of  summons  may  issue  from  either  of  the  superior  courts 
of  law  at  Westmmster^ ;  and  is  required,  by  the  uniformity  of  process 
act^,  to  be  issued  by  the  officer  of  the  courts  respectively,  by  whom 


*  The  writs  of  exigerU  and  proclama- 
tion, however,  appear  to  be  exceptions  to 
this  rule.  Postt  98.  and  see  Lewis  v.  Da- 
vison, 1  Crorap.  M.  &  R.  655.  658.  6 
Tyr.  Rep.  198.  S  Dowl.  Rep.  272.  276. 
S.  C.  And  the  statute  seems  to  have  su- 
perseded the  necessity  of  the  officer's  set- 
ting down,  upon  the  writ  or  process  for  ar- 
resting the  defendant,  the  day  and  year  of 
his  signing  the  same,  as  required  by  the 
statutes  5  &  6  W.  &  M.  c.  21.  §  4.  and 
9  &  10  W.  III.  c.  25.  §  42 ;  and  see  stat. 
6  Geo.  I.  c.  21.  §  54.  Tidd  Prac.  9  Ed. 
158. 

^  Stat.  2  W.  IV.  c.  89.  §  12. 

'  Anon.  1   Dowl.  Rep.  654.  and  see 
Millar  v.  Bowden,  1  Price,  N.  R.  104.    I 


Cromp.  &  J.  568.   2  Tyr.  Rep.  112.  S.  C 

^  Hanson  v.  Shackelton,  4  DowL  Rep. 
48.  I  Har.  &  W.  842.  10  Leg.  Obs. 
476.  S.  C. 

•  Sched.  to  Stat.  2  W.  IV.  c.  89.  No- 
1.  Append,  to  Tidd  Sup,  1888.  p.  262,  8. 

f  Sched.  to  Stat.  2  W.  IV.  c.  89.  No.  1. 

«  Slat.  2  W.  IV.  c  89.  §  12.  Post, 
97,8. 

»»  R.  H.  2  W.  IV.  reg.  IL  8  Barn. 
&  Ad.  890.  8  Bing.  805,  6.  2  Cromp. 
&  J.  199.     Post,  100,  101. 

^  Hennah  v.  Wyman,  1  Gale,  105.  5 
Tyr.  Rep.  792.  2  Cromp.  M  &  R.  289. 
S.  C. 

k  2  W.  IV.c.89.§  1. 
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process  serviceable  in  the  county  therein  mentioned,  hath  been  here- 
tofore issued  firom  such  court :  And  there  is  a  clause  in  the  act  %  that  Rules  to  be 
"  it  shall  and  may  be  lawful  to  and  for  the  judges  of  each  of  the  said  of  each  court, 

'*  courts,  firom  time  to  time,  to  make  such  rules  and  orders,  for  the  ^^J  goverament 

of  their  own 

**  government  and  conduct  of  the  ministers  and  officers  of  their  re-  officers, 
spective  courts,  in  and  relating  to  the  distribution  and  performance 
of  the  duties  and  business  to  be  done  and  performed  in  the  ex- 
ecution of  that  act,  as  such  judges  may  think  fit  and  reasonable ; 
provided  always,  that  no  additional  charge  be  thereby  imposed  on 
"  the  suitors."     Under  this  clause,  a  rule  was  made  by  the  judges  of  Rule  thereon, 
the  court  of  King's  Bench  ^  that  "  all  writs  of  summons,  distringas,  {gg^  „d  sealing 
capias,  and  detainer,  issued  out  of  that  court,  in  the  county  of  Mid-  ^^^  in  K.  B. 
dlesex,  should  be  issued,  signed,  and  sealed,  by  the  signer  of  the  bills 
of  Middlesex ;  and  that  all  such  writs,  issued  in  any  other  county, 
should  be  issued  and  signed  by  the  signer  of  the  writs  in  the  King's 
Bench  office,  and  sealed  by  the  sealer  of  the  writs,  until  further 
order."    But  the  signing,  sealing,  and  issuing  of  writs  are  now  re-  Signing,  &c. 
gulated  by  the  statute  3  &  4  W.  IV.  c.  67  S  by  which  it  is  enacted,  bv^tats  &4 
that  **  so  much  of  the  act  passed  in  the  second  year  of  his  majesty's  W.  IV.  c.  67. 
reign  ^,  as  provides  that  the  writ  of  summons  therein  mentioned 
shall  be  issued  by  the  officer  of  the  said  courts  respectively,  by 
**  whom  process  serviceable  in  the  county  therein  mentioned,  hath 
been  heretofore  issued  firom  such  court,  shall  be,  and  the  same  is 


4C 


thereby  repealed ;  and  that  from  and  after  the  passing  of  that  act,  ^nts  issued 

into  Middletex, 
**  all  writs  of  summons,  distringas,  capias,  and  detainer,  issued  into  the  how  signed,  &c. 


'*  county  of  Middlesex,  from  the  court  of  King's  Bench,  shall  be  j"  ^:^'  "*^  **** 
•^  ,  ^  in  what  mannei 

**  signed,  sealed,  and  issued,  and  the  fees  thereon  shall  be  taken  and  accounted  for. 


« 


accounted  for,  by  the  same  person  or  persons,  and  in  like  manner, 
*'  as  all  other  writs  of  summons,  distringas,  capias,  or  detainer,  issued 
"  from  the  said  court  of  King's  Bench,  under  and  by  virtue  of  the 
'*  said  recited  act ;  any  law,  custom,  or  usage  to  the  contrary  notwith- 
**  standing."     In  the  Common  Pleas,  it  is  not  necessary  for  the  filacer  Stamping  wriu, 
to  sign  his  name  to  a  writ  of  summons  • :    if  he  impress  upon  it  the  ILning  them,  in 
stamp  of  the  court,  it  is  sufficient  •.     In  the  Exchequer,  writs  are  Exchequer. 
signed  by  a  master  and  prothonotary,  in  the  name  of  the  clerk  of 
the  pleas. 


*  Stats  W.  IV.  c.  39.  §  18.     AnU,  Montague,  S  Nev.  &  M.  804.    5  Barn. 
27,  8.  &  Ad.  877.     7  Leg.  Obs.  189,  40.  S.  C. 

»»  R.  M.  S  W.  IV.  K.  B.     4  Bam.  &  *  2  W.  IV.  c.  S9.  $  1. 

Ad.  8.  *  Burt  v.  Jackson,  S  Moore  &  S.  552. 

*  ^1.  and   see   Finney  (or  Firnie)  v.  2  Dow  1.  Rep.  747.  S.  C. 
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Pnedpe  fur  writ  At  the  time  of  issuing  the  writ  of  summoru,  and  every  other  writ 
summons,  c.  jggy^^  under  the  authority  of  the  uniformity  of  process  act,  it  is  usual 
for  the  plaintifTs  attorney,  though  not  required  thereby,  to  deliver  to 
the  officer  by  whom  it  is  issued,  a  practpe  *,  or  note  of  instructions, 
stating  the  county,  nature  of  the  writ,  names  of  the  parties,  and 
cause  of  action,  concisely,  with  the  name  of  the  plaintifTs  attorney. 

Costs  of  writs,     and  date.    The  costs  to  be  aUowed  and  charged  for  the  writs  au- 
thorized to  be  issued  for  the  commencement  of  personal  actions,  are 

Fees  for  signing  directed  by  the  act  \  to  be  the  same  as  for  writs  of  latitat :  And,  by 

of  summons^  &c.  ^  general  rule  of  all  the  courts  <^,  "  a  fee  of  ^o  shillings  and  six  pence 

is  allowed  to  be  taken,  for  signing  all  writs  for  compelling  an  appear- 
ance, whether  of  ntmimons,  distringas^  capias^  or  detainer^  and  whether 
the  same  shall  be  the  first  writ,  or  an  aUas  or  pluries  writ ;  and 
whether  the  same  shall  issue  into  the  same  county  as  the  preceding 
writ,  or  into  a  different  county ;  and  a  fee  of  seven  pence  for  sealing 
the  same.'* 

AUcriug  writ  -^  plaintiff  cannot  alter  his  writ  after  service  ^ ;  and  a  notice  not  to 

appear  to  the  copy  of  the  writ  first  served,  will  not  cure  the  defect'. 
Where  the  writ  of  summons^  which  had  been  originally  issued 
into  one  county,  was  afterwards,  without  being  resealed,  altered,  by 
the  substitution  of  another,  the  court  set  aside  the  proceedings,  on 
payment  of  the  debt  mthout  costs ;  although  the  defendant  had, 
before  taking  the  objection,  obtained  a  judge's  order  for  staying  the 
proceedings,  on  his  undertaking  to  pay  the  debt  and  costSf  which  order 
had  afterwards  been  made  a  rule  of  court*.  So,  where  the  demandant 
sued  out  a  writ  of  right  in  December  1834,  returnable  in  Jamuary 
1835,  and  he  altered  the  return,  and  resealed  the  writ,  every  term  till 
November  1835,  wben  it  was  served  on  the  tenant,  the  court  set 
aside  the  service':  and  they  refused  to  re-open  the  rule,  upon  an 
affidavit  that  the  demandant's  attorney  bad  been  informed  by  the 
cursitor,  that  it  had  been  the  invariable  and  immemorial  practice  in 
his  office  to  reseal  writs,  when  presented  for  that  purpose,  within 
four  terms  of  the^  tested.  But,  on  a  motion  to  set  aside  a  writ  of 
right f  on  the  ground  that  it  had  been  re-sealed  after  service  of  a  sum- 

*  For  the  form  of  a  prtedpe  for  a  writ  *  Siggers  v.  Sansom,  3  Moore  it  S. 
of  summonst  see  Append,  to  Tidd  Sujh  194.  2  DowL  Rep.  746.  S.  C  but  tee 
1833,  p.  86a.                                                 MiHer  v.  Miller,  2  Bing.  N.  B.  66.    8 

t>  Sut.  8  W.  IV.  c  89.  §  81.  Scott,  116.  4  Dowl.  Rep.  144.  1  Hodges 

*  R.  M.  3  W.  IV.  teg.  8.    4  Bam.  &       186.  S.  C. 

Ad.  8.    9  Bing.  448.    1  Cromp.  &  M.S.  ^  Leigh  v.  Ldgb,  8  Bing.  N.  R.  i64. 

*  Glenn  o.  WOks,  4  Dowl.  Rep.  888.      8  Scott,  666.    1  Hodgea,  411.  S.  C 
Anon.  11  Leg.  Obt.  164,  6.  S.  C.  *  Same  v.  Same,  8  Scott,  668. 
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mons^  the  writ  not  having  been  returned,  the  court  of  Common  Pleas, 
as  having  no  jurisdiction,  refused  to  interpose  *•  The  original  writ, 
however,  having  been  superseded  in  Chancery  ^,  the  court  of  Common 
Pleas  afterwards  set  aside  the  grand  cape^  issued  pending  the  pro- 
ceedings in  equity,  but  without  costs  ®. 

If  the  defendant  has  not  been  personally  served  with  the  writ  of  Alias  taiAiAuna 
^nffitmoRj,  it  may  be  continued  by  alias ^^  and  pluries^y  as  the  case  ^"Jf^°  *""*" 
may  require  ^.     These  writs,  which  are  seldom  necessary,  except  for 
preventing  the  operation  of  the  statutes  of  limitations,  are  directed  to 
the  defendant ;  commanding  him,  (as  before,  or  as  theretofore  he  was 
commanded,)  that  within  eight  days  after  the  service  of  the  writ  on 
him,  vnclusvce  of  the  day  of  such  service,  he  do  cause  an  appearance 
to  be  entered,  &c.  (as  in  the  first  writ  of  summons^.    In  these  writs, 
the  place  and  county  of  the  residence,  or  supposed  residence  of  the 
defendant,  or  wherein  he  is,  or  may  be  supposed  to  be,  should  be  in- 
serted, as  in  the  former  writer ;  and  there  should  be  the  like  memo-  Memomndum 
randum  and  indorsements  thereon,  as  on  that  writ^.    The  aUas  and  menu  on. 
pluries  writs  are  issued,  on  proper  in-o^ctp^^':  And,  by  a  general  rule  May  be  issued 
of  all  the  courts  ^  they  may,  if  the  plaintiff  shall  think  it  desirable,  |^u„J"°'^''' 
be  issued  into  another  county ;  the  plaintiff,  in  such  case,  describing 
the  defendant  therein,  as  late  of  the  place  of  which  he  was  described 
in  the  first  writ  of  summons  ^     The  forms  of  these  writs  are  given  Forms  of. 
in  the  rule  "',  and  will  be  found  in  the  Appendix  to  the  third  Supple- 
ment'^  ;  and  they  should  be  signed,  and  sealed,  in  like  manner  as  the 
first  writ®. 

When  the  defendant  cannot  be  met  with,  but  keeps  out  of  the  way.  Proceeding 

. ,   ,    .  '    J      -^1.  ^i.  '^     i»  f  I     •         ^       when  defendant 

to  avoid  being  served  with  the  writ  of  summons,  aluu  or  plunes,  the  cannot  be  per- 
plaintiff  may  apply  to  the  court,  or  a  judge,  on  a  proper  affidavit  ^^  sonaUy  served. 
for  leave  to  issue  a  distringas,  to  compel  his  appearance.    The  plain- 


*  Foot  n.  Sheriff  (or  Shirrefl*),  8  Bing. 
N.  R.  528.  8  Scott,  806.  1  Hodges, 
4.12.  S.  C  and  see  Foot  v.  Collins,  1 1 
Leg.  Obft.  496,  6. 

<>  Foot  V.  Collins,  ]  1  Leg.  Obs.  405,  6. 
'  Foot  9.  Shirrefi;  8  Scott,  818. 

*  Schcd.  to  staU  8  W.  IV.  c.  89.  No.  1 . 
Append,  to  Tidd  Sup,  1888.  pp.  864. 877. 

«  StaU  8  W.  IV.  c  89.  5  10. 
f  Sched.  to  Stat  8  W.  IV.  c  89.  No.  I. 
Append,  to  Tidd  Stqt.  1888.  p.  868, 8. 

*  Jnte,  66. 

b  Append,  to  Tidd  Siqt.  1888.  p.  868. 
<  M864. 


*  R.  M.  8  W.  IV.  reg.  6.  4  Bam.  & 
Ad.  8.  9  Bing.  444.  1  Crobip.  & 
M.  8. 

1  Append,  to  Tuld  Suju  1888.  p.  864. 
"  R.  M.  8  W.  IV.  reg.  7.     4  Barn.  & 
Ad.  8.     9  Bing.  445.    1  Cromp.  &  M.  8. 
"  Append,  to  Tidd  Stqh  1888.  p.  864. 

•  ,jinie,  71. 

**  Append,  to  Tidd  Sup.  1688,  p.  865. 
Brian  v.  Stretton,  1  Cromp.  &  M.  74.  8 
Tyr.  Rep.  163.  I  -Dowl.  Rep.  648.  S.  C 
and  see  Atkins  v.  Lowther,  5  Leg.  Obs. 
144.    Hill  v.  Mould,  8  Tyr.  Rep.  168.  n. 
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tifFj  however,  cannot  move  for  a  distringas^  on  this  statute,  until  the 
expiration  of  eight  days  after  a  copy  of  the  writ  of  summons  has  been 
left  for  the  defendant,  on  the  last  attempt  to  serve  him  personally  \ 
And  a  distringas  was  refused,  where  a  writ  of  summons  had  been 
issued  more  than  four  months,  without  being  continued  by  an  alias 
writ  \ 

The  writ  of  distringas  is  founded  on  the  statute  2  W.  IV.  c.  39  ^ ; 
gat,  we  .  Yyy  which  it  is  enacted,  that  '*  in  case  it  «hall  be  made  appear  by 

''  affidavit,  to  the  satisfaction  of  the  court  out  of  which  the  process 
«  issued,  or,  in  vacation,  of  any  judge  of  either  of  the  said  courts, 
"  that  any  defendant  has  not  been  personally  served  with  any  such 
"  writ  of  summons  as  therein  before  mentioned,  and  has  not,  accord- 
"  ing  to  the  exigency  thereof,  appeared  to  the  action,  and  cannot  be 
*'  compelled  so  to  do,  without  some  more  efficacious  ^  process,  then 
**  and  in  any  such  case,  it  shall  be  lawful  for  such  court,  or  judge,  to 
"  order  a  writ  of  distringas  to  be  issued  \  directed  to  the  sheriff  of 
*<  the  county  wherein  the  dwelling-house  or  place  of  abode  of  such 
*'  defendant  shall  be  situate,  or  to  the  sheriff  of  any  other  county,  or 
"  to  any  other  officer  to  be  named  by  such  court  or  judge,  in  order  to 
'*  compel  the  appearance  of  such  defendant;  which  writ  of  ^^jiffringas 
"  shall  be  in  the  form  <>,  and  with  the  notice  subscribed  thereto  ^, 
"  mentioned  in  the  schedule  to  that  act,  marked  No.  3."  ' 
.  In  order  to  obtain  a  distringas,  the  affidavit  ^  (which  is  similar  to 
that  before  required  to  ground  a  motion  ^r  a  distringcu,  on  tBe  sta- 
tutes 51  Geo.  IIL  c.  124,  §  2,  and  7  &  8  Geo.  iy»e;71,  §  5\)  must 

.4    ^- 


AfBdaTit  for  ob- 
tuning. 


•  Brian  v.tStretton,  1  CroniP|  &  ^I^R/ 
'  ^S.  S.  C.  aqj}*sde  Atkins  v. 

r^itfn.144.  Hill  o.  Mould, 
162.  n. 
0  Sewell   tk  Brown,  1  Hoage^    317. 
Lemon  o.  Lemon,  2  Scott,  606. 

•  §3- 

<  For  the  form  of  the  rule  of  court  in 

term  time^  Bn^^g^her  for  drawing  it 
up  ii^y&cation,^fte  Append,  to  Tidd  Siq)^ 
1833.  p.  267, 8.  ^  ,  ' 

•  Id.  268. 
'  14.  269. 

■  Stat.  2  W.  IV.  i.  89.  §  &  The  pro- 
ceedings by  ditiringat,  upon  this  statute 
are  in  many  respects  similir.  to  those  which 
were  before  required  by  .the  statutes  51 
Geo.  III.  c.  124.  $  2f#nd  7  &8  Geo.  IV. 


c.  71.  §  ^4n  cas^  where  the  plaintiff  pro- 
ceeded  by  original  or  other  writ,  and  sum- 
mons or  attachment  thereupon,  or  by  sub- 
pana  and  attachment  thereupon,  in  any 
action  at  law,  against  any  person  or  per- 
sons not  having  privilege  of  parliament; 
as  to  which  see  lldd  Prac  9  Ed.  113,  14. 
155,  6. 

^  Append,  to  Tidd  Sup.  18S8.  p.  265. 

^  Johnson  v.  Rouse^  1  Cromp.  &  M. 
26.  8  Tyr.  Rep.  161.  S.  C;  and  for 
cases  determined  on  the  above  statute^ 
see  Tidd  Prac.  9  Ed.  }\&^  156.  and 
Scott  V.  Gould,  4  Taunt.  156.  *  Turner  v. 
Wall,  5  Taunt.  52A;'  Down  v.  Crewe^  1 
Slarsh,  267.  Anon,  t^;  268.  a.  Hannam 
V*  Dietrichsen,  5  Taunt.  858.  Watmore 
V.  Brucf^.8  Taunt.  57.     Anon.  id.  171. 


♦  V 


t\ 


'^.s 


WRIT   OF   DISTRINGAS. 


76 


state  that  there  have  been  three  attempts  at  least  to  serve  the  de- 
fendant with  the  writ  of  summons^  by  calling  at  his  dwelling-house, 
or  place  of  abode  ^  if  he  has  one ;  service  at  the  office  of  an  em- 
ployer, in  such  case,  not  being  deemed  sufficient  ^ ;  that  on  each  of  the 
jirst  two  calls,  deponent  apprised  the  person  whom  he  saw,  of  the  na- 
ture of  his  business  ^,  and  made  an  appointment  to  call  again,  for 
seeing  the  defendant  ^ ;  and  that  on  the  last  call,  (which  must  appear 
to  have  been  eight  days  at  least  before  the  application  to  the  court  ^) 
a  copy  of  the  writ  was  lef^  at  the  defendant's  residence  ':  The  an- 
swers given  to  the  deponent,  on  the  different  applications,  must  be 
stated  in  the  affidavit^;  and  he  must  not  only  swear  that  he  has  not 
been  able  to  serve  defendant  with  a  copy  of  the  writ,  but  must  state 


France  o.  Stq>henf,  id.  693.  3  Moore^ 
28.  S.  C.  11  Moore^  371,  2.  (a.)  Turner 
V.  Smith,  I  Moore  &  P.  567.  in  the  Com- 
mon Pleas;  and  Pitt  v.  Eldred,  1  Cromp. 
&  J.  147.  1  Tyr.  Rep.  128.  S.  C  Win- 
stanley  v.  Edge,    1  Cromp.  &  J.  381. 

1  Tyr.  Rep.  276.  S.  C.  Godkin  v.  Red- 
gate,  1  Cromp.  &  J.  401.  1  Tyr.  Rep. 
287.  S.  C  Whitehome  v.  Simone,  1 
Cromp.  &  J.  402.  1  Tyr.  Rep.  293.  S. 
a  DobeU  9.  King,  1  Tyr.  Rep.  498. 
Anon.  ui.  498,  9.  Giles  v.  Burroughi,  1 
Pricey  N.  R.  76.  Bowser  v.  Austen,  2 
Cromp.  &  J.  45.  2  Tyr.  Rep.  164. 
Anon.  1  Price,  N.  R.  189.  S.  C.  Fisher 
V.  Goodwin,  id.  167.    2  Cromp.  &  J.  94. 

2  Tyr.  Rep.  164.  S.  C.  Bennington  v. 
Owen,  2  Cromp.  &  J.  125.  Hoblyn  v. 
Simpson,  2  Tyr.  Rep.  165.  Latchman  v. 
Cross,  id.  ib.  Anon.  id.  ib.  Man.  Ex.  Ap- 
pend, 15.  and  Dax,  Append.  74,  5,  in  the 
Exchequer  of  Pleas. 

*  Anon.  1  DowL  Rep.  513.  5  Leg. 
Obs.  63.  S.  C.  K.  B.  Thomas  v.  Tho- 
mas,  2  Moore  &  S.  730.  C  P.  Johnson 
V.  Rouse,  1  Cromp.  &  M.  26.  8  Tyr. 
Rep.  161.  1  Dowl.  Rep.  641.  S.  C. 
Pagden  v.  Kelly,  1  Leg.  Ex.  N.  S.  205. 
Excheq.  per  Bat/ley,  B. 

^  Thomas  v.  Thomas,  2  Moore  &  S. 
780. 

•  Coett  V.  Willis,  5  Leg.  Obs.  144.  K. 
B.  Johnson  v.  Rouses  1  Cromp.  &  M. 
26.    8  Tyr.  Rep.  161.     1  Dowl.  Re{?^.^ 


»% 


641.  S.  C  Excheq. 
'  Johnson  v.  Rouse,  1  Cromp.  Sc  M. 

26.  3  Tyr.  Rep.  161.  1  DowL  Rep.  641. 
S.  C.  Atkins  v.  Lowther,  5  Leg.  Obs. 
144.  Excheq.;  and  see  Simpson  v.  Lord 
Graves,  2  Dowl.  Rep.  10.  6  Leg.  Obs. 
45.  S.  C.  Excheq.  Wills  v.  Bowman,  2 
Dowl  Rep.  413.  Anon.  7  Leg.  Obs.  108. 
S.  C.  per  Litiledale,  J. 

*  Smith  V.  James,  5  Leg.  Obs.  143. 
K.  B.  Brian  v.  Stretton,  1  Cromp.  &  M. 
74.    3  Tyr.  Rep.  163.     1  Dowl.  Rep. 

642.  S.  C.  Atkins  v,  Lowther,  5  Leg. 
Obs.  144.  Excheq. 

'  Anon.  1  Dowl.  Rep.  513.  5  heg* 
Obs.  63.  S.  C.  Coett  v.  Willis,  5  Leg. 
Obs.  144.  K.  B.  Street  v.  Ld.  Alvanley, 
1  Cromp.  &  M.  27.  3  Tyr.  Rep.  162.  1 
Dowl.  Rep.  638.  S.  C  HiU  v.  Mould 
(or  Maule),  3  Tyr.  Rep.  162.  (a.)  1 
Cromp.  &  M.  617.  2  Dowl.  Rep.  10.  6 
Leg.  Obs.  45.  S.  C.  Jones  v.  Green,  E. 
3  W.  IV.  Excheq.  Crickett  v.  Brill,  6 
I«g.  Obs.  477.  per  Taunton,  J.  Smith 
V.  Good,  2  DowL  Rep.  398.  7  Leg.  Obs. 
156.  S.  C.  per  LitOedale,  J.  Mason  v. 
Lee,  5  Nev.  &  M.  240.  Anon.  1  Har. 
&  W.  380.  5  Nev.  &  M.  240.  S.  CHooken 
V.  Tooke,  1  Hodges,  315. 

*  Pagden  v.  Kelly,  1  Leg.^E^.  N.  S.^ 
205.  Excheq.  per  Bayley,    B.    and   seg 
Waddington  n.  Palmer,  2  D^L  R^  7.  ' 
6  Leg.  Obs.  444«  S.  a' Exchec^. 
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WRIT    OF   DISTRINGAS. 


Iri«gularity  in 
form  of  affidavit, 
no  ground  for 
setting  aside  dis^ 
tiingas* 


Distringas  to 
coni)iei  ap- 
pearance, or 
proceed  to  out- 
lawry. 


in  his  affidavit  such  circumstances  as  will  satisfy  the  court,  or  a  judge^ 
that  the  defendant  keeps  out  of  the  way,  to  avoid  being  served*.  It 
must  also  be  positively  sworn,  that  the  defendant  has  not  appeared  to 
the  action,  according  to  the  exigency  of  the  writ ;  and  cannot  be  com- 
pelled to  do  so,  without  some  more  efficacious  process  ^.  If  it  can 
be  inferred,  however,  from  the  affidavit^  that  the  defendant  purposely 
kept  out  of  the  way,  to  avoid  being  served  with  the  writ  of  summons^ 
the  court  will  grant  a  cUstrtngasy  although  the  person  who  made  the 
calls  omitted  to  specify  the  day  and  hour  on  which  he  would  call 
again  ° :  And  the  last  two  calls  may,  it  seems,  under  circumstances, 
be  made  on  the  same  day  ^.  It  also  seems,  that  though  the  court 
will  not  in  general  grant  a  distringas^  except  on  an  affidavit  that  a 
copy  of  the  writ  has  been  left  at  defendant's  house,  still  the  mere 
want  of  that  averment  in  the  affidavit,  is  not  sufficient  to  enable  the 
defendant  to  move  to  set  aside  the  distringas^  as  being  irregular  *  : 
and  they  refused  to  set  aside  a  distringas  for  irregularity,  because,  in 
the  copy  of  the  writ  of  summons  which  was  left,  the  name  of  Andrew 
Bryan  was  put  as  the  defendant's  name,  instead  of  Andrews  Bryan^, 
By  the  uniformity  of  process  acts,  a  distringas  may  be  issued 
either  to  compel  an  appearance,  or  for  the  purpose  of  proceeding  to 
ottllawry  ^ :  And  a  distringas  will  be  granted,  for  enabling  a  plaintiff 
to  proceed  to  outlawry,  in  some  cases,  where  the  affidavits  are  not  suf- 
ficient to  ground  a  distringas,  for  entering  an  appearance  ^  But  the 
court  will  not  grant  &  distringas,  in  the  alternative^  :  and  where  it  was 
not  dear,  on  the  face  of  the  affidavit,  whether  the  defendant  was  in 


*  Anon.  1  Dowl.  Rep.  61 S.  5  Leg. 
Obs.  63.  S.  C.  Johnson  v.  Rouse,  I  Cromp. 
&  M.  26.  S  Tyr*  Rep.  161.  1  Dow). 
Rep.  641.  S.  C.  Simpson  v.  Ld.  Graves, 
2  DowLRep.  10.  6  Leg.  Obs.  45.  S.  C. 
Woddington  v.  Palmer,  2  Dowl.  Rep.  7. 
Price  V.  Bower,  id,  I.  6  Leg.  Obs.  445. 
S.  C.  Smith  V.  HiU,  2  Dowl.  Rep. 
225.  7  Leg.  Obs.  509.  S.  C.  Houghton 
V.  Howarth,  4  Dowl  Rep.  749.  12  Leg. 
Obs.  158.  S.  C.  and  see  9  Leg.  Obs.  197, 
8,9. 

^  Stat.  2  W.  IV.  c.  89.  §  S.  Hoclcer 
V,  Townsend,  I  Hodges,  204. 

°  Johnson  v.  Disney,  2  Dowl.  Rep.  400. 
Anon.    7  Leg,  Obs.  108.  S.  C.  jter  Little- 
dale,  J.  and  see  Hickman  v,  DalHmore,  1 
Har.  &  W.  524.     4  Dowl.  Re|i.  278.     1 1 
Leg.  Obs.  100.  S.  C.     Godfrey  th  Green, 


id,  102. 

^  White  V.  Western,  2  Dowl.  Repw  4.')  I . 
7  Leg.  Obs.  801.  S.  C  ;wr  ParUt  J.  but 
see  Cross  v,  Wilkins,  4  Dowl.  Rep.  279. 
1  Har.  &W.  516.  11  Leg.  Obs  102.S.C. 

'  Smith  V.  Macdonald,  1  Dowl.  Rep. 
688. 

'  Tyser  o.  Bryan,  2  DowL  Rep.  640. 
Pybus  V.  Bryant,  4  Tyr.  Rep.  994.  S.  C. 

«  2  W.  IV.  c.  89.  §  S. 

^  Fniser  o.  Case,  9  Bing.  464.  2  Moore 
&  S.  720.  1  Dowl  Rep.  725.  S.  C. 

'  Hewitt  V,  Melton,  1  Cromp.  &  M. 
720. 8  Tyr.  Rep.  822.  S.  C  Pliillips  v. 
Bowen,  id,  822.  (a).  Jones  v.  Price,  2 
Dowl  Rep.  42. 

^  Fiaser  r.  Case,  9  Bing.  464.  2  Muore 
&  S.  720.     1  Dowl.  Rep.  725.  S.  C. 
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this  country  or  abroad,  the  court  put  the  plaintiff  to  make  his  election^ 
as  to  the  purpose  for  which  he  sought  to  obtain  the  distringas  >.    When  When  defendant 
there  is  reason  to  believe  that  the  defendant  is  abroad,  a  distringas  to  "  *°'*^"**' 
compel  an  appearance,  it  is  said,  will  not  be  allowed  ^ :  And,  in  order 
to  proceed. to  outlawry,  the  affidavit  must  state,  not  only  that  the  de- 
fendant went  abroad,  for  the  purpose  of  avoiding  the  demands  of  his 
creditors,  but  also  satisfy  the  court,  or  a  judge,  by  a  statement  of  the 
circumstances,  thai  he  keeps  out  of  the  way,  to  avoid  being  served  ^ : 
When  the  defendant  is  not  abroad^  2l  distringas^  for  the  purpose  of  out- 
lawry, will  not;  it  seems,  be  granted  ^  :  And  when  his  residence  is  un-  When  hU  resi- 
known,  endeavours  must  be  made  to  serve  him  personaUy,  before  the  ij„own  *  """ 
distringas  can  be  obtained  ^ ;  and  grounds  must  be  stated  in  the  affidavit^ 
to  induce  the  court  to  believe  that  he  keeps  out  of  the  way  to  avoid 
being  served  *>.  , 

If  the  court,  or  a  judge,  are  satisfied  by  affidavit,  that  the  defendant  Rule  or  order 
has  not  appeared  to  the  action,  and  cannot  be  compelled  to  do  so 
without  some  more  efficacious  process,  they  will  make  a  rule  S  or 
order  ^,  for  issuing  the.  distringas,  which  is  absolute  in  the  first  in- 
stance ;  and  drawn  up  by  the  clerk  of  the  rules  in  the  King's  Bench 
and  Exchequer,  or  secondaries  in  the  Common  Pleas.  But  if  the 
affidavit  be  insufficient,  the  plaintiff  may  sue  out  an  alias  or  pluries 
writ  of  summons,  for  continuing  the  cause  ;  which  is  sometimes  done, 
when  the  first  writ  has  not  been  personaUy  served,  to  prevent  the 
operation  of  the  statute  of  limitations. 

The  writ  of  distringas  is  issued  on  a  proper  prcecipe  ' ;  and  is  a  non  ^o""  of  dU- 
omittas  writ,  commanding  the  sheriff,  or  other  officer  or  person 
to  whom  it  is  directed,  that  he  omit  not  by  reason  of  any  li- 
berty in  his  bailiwick,  but  that  he  enter  the  same,  and  distrain 
upon  the  goods  and  chattels  of  the  defendant,  for  the  sum  of  forty 
shillings^  in  order  to  compel  his  appearance  in  the  couipt  in  which  the 
action  is  brought,  to  answer  the  plaintiff)  in  a  plea  of  trespass  on 
the  case,  (or  debt,  &c.,  as  the  case  may  be,)  and  to  make  known  to 
the   court,  how  he  shall  execute  the  same,  on   the  return    day?. 


*  Fruer  v.  Case,  9Bing.  464.2  Moore 
&  S.  720.  1  Dowl.  Rep.  726.  S.  C. 

^  Simpaon  o.  Ld.  Graves,  2  DowL  Rep. 
10*  and  see  Moon  o.  Tbynne,  8  DowL 
Bcpu  163.  9  Leg.  Obs.77.  S.  C.  per  Our- 
«ey,  B.  .  Evans  v.  Fry,  8  DowL  Rep. 
681.  1  Har.  ft  W.  186.  10  Leg.  Obs.  76. 
S.  C.    White  V.  Johnson,  1  Gale,  108. 

<  Fraser  v.  Case,  9  Ring  464. 2  Moer« 


&  S.  720.  1  DowL  Rep.  726.  S.  C. 

^  1  DowL  Rep.  666. 

*  Append,  to  Tidd  A^x.  1888;  p.  267. 

'  Id.  268. 

■  Sched.  to  Stat  2  W.  IV.  c  89.  No. 
8.  Append,  to  Tidd  Sup,  1888,  p.  268. 
For  the  writ  otdittringat^  and  proceedings 
thereon,  before  sUL  2  W.  IV,  c  89,  o0 
a  special  origmal  writ,  in  the  King's  Bench 
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To  whom  di- 
rectecL 


In  county  pa- 
latine. 


This  writ  should,  in  general,  be  directed  to  the  sheriff  of  die 
county  wherein  the  dwelling-house  or  place  of  abode  of  the  defendant 
is  situate,  or  to  the  sheriff  of  any  other  county,  or  to  any  other 
oflficer  to  be  named  by  the  court,  or  a  judge » :  If  there  are  more 
sheriffs  than  one,  the  writ  of  distringas  should  be  directed  accord- 
ingly^; and  if  it  be  to  a  sheriff,  or  sheriffs,  of  a  city  or  town  and 
county  of  itself,  it  should  be  so  described  ® ;  or,  if  one  of  the  sheriffs 
is  a  party,  the  writ  should  be  directed  to  the  other  ^ ;  or,  if  both  the 
sheriffs  are  parties,  to  the  coroner^ ;  and,  if  he  also  be  a  party,  to  elisors 
named  by  the  master  in  the  King's  Bench',  or  prothonotaries  in  the 
Common  Pleas  tiy  or  by  a  master  and  prothonotary  in  the  Exchequer. 
When  any  district  or  place,  being  parcel  of  one  county,  is  wholly  situate 
within  and  surrounded  by  another,  the  writ  of  distringas  may  be 
directed  to  the  sheriff  of  either  county,  to  serve  or  execute  the  same 
within  such  district^. 

The  authority  and  jurisdiction  of  the  Chamberlain,  and  Vice- 
chamberlain  of  the  county  palatine  of  Chester,  being  abolished  by 
the  statute  11  Geo.  IV.  &  1  W.  IV.  c.  70.  §  13  *,  the  process  of  dis- 
tringas and  capias,  &c.  should  be  directed  to  the  sheriff  of  that 
county.  But  there  is  a  proviso  in  the  statute  2  W.  IV.  c.  39  ^,  that 
**  nothing  therein  contained  shall  abridge,  alter,  or  affect  the  fran- 
*'  chises  and  jurisdictions  of  either  of  the  counties  palatine  of  Lan- 
**  caster  or  Durham,  or  of  any  officer  or  minister  thereof."  If  the 
defendant,  therefore,  reside  in  the  county  palatine  of  Lancaster,  <he 


or  Common  Fleu,  see  Tidd  Brae.  9  Ed. 
110,  11;  on  B.  capias  quare  dausumjre- 
git,  in  the  Common  Pleas,  id.  111 ;  on  a 
venire  facias,  and  subpoena,  in  the  Exche- 
quer, td.  166,  6 ;  on  stat.  7  &  8  Geo.  IV. 
c.  71.  §  6,  id.  lis,  14.  166,  6 ;  and  re- 
specting issues,  on  writs  of  distringas,  id, 
110,  11.119.166. 

*  Sut.  2  W.  IV.  c.  39.  §  S.  and  see 
Sched.  thereto,  No.  8.  Append,  to  Tidd 
Sup.  1883,  p.  261.  Wright  v.  War- 
ren, 8  Moore  &  S.  164.  2  Dowl.  Rep. 
724.  S.  C.  per  Jlderson,  J.  Ante,  66. 
78. 

^  StaL  2  W.  IV.  c.  89.  §  8. 
*"  Append,  to  Tidd  Sup.  1R8S,  p.  269. 
'  Letsom  v.  Bicicley,  6  Maule  &  S. 
144. 

•  Weston  V,  Coulson,    1    Blac.   Rep. 


606.  —  t;.  Fbtinps,  £.  4S  Geo.  IIL 
K.  B.  Append,  to  Tidd  Sup.  1888,  p. 
269. 

'  Grant  v.  Bagge,  8  East,  141.  Ap- 
pend, to  Tidd  Sup.  1888,  p.  262. 

*  Andrews  v.  Sharp,  2  Blac  Rep.  911. 
Mayor,  &c.  of  Norwich  v.  Gil],  1  Moore 
&  S.  91.  8  Bing.  27.  S.  C. ;  but  see 
Mayor,  &c  of  Berwick  upon  Tweed  v. 
Williams,  10  Moore  266.  and  see  Tidd 
Prac,  9  Ed.  161.  Append,  thereto.  Chap. 
XIII.  §  42,  and  to  Tidd  Sup.  1888, 
p.  269. 

^  For  a  Erection  to  the  sheriff  of  either 
eounty  to  execute  a  writ  of  capias  in  a 
particular  district,  see  Append,  to  Tidd 
Sup.  1888,  p.  272.  n. 

^  Tidd  %>.  J  880,  pp.  24,  6. 

*  §21. 
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vrrit  should  be  directed  to  the  Chancellor,  or  his  deputy  * ;  com'* 
manding  him,  that  by  writ  under  the  seal  of  his  county  palatine 
to  be  duly  made,   and  directed  to  the  sheriff  of  the  said  county 
palatine,  he  command  the  said  sheriff,  that  he  omit  not  by  rea- 
son of  any  liberty  in  his  bailiwick,    but  that  he  enter  the   same, 
and  distrain  upon   the  goods  and  chattels,   &c.,  {as  before;)  and 
how   the    said   sheriff  shall   execute  that   writ,   he   make   known, 
&c.    on  the   return    day^.       In  the  county   palatine  of  Durham; 
the  writ  of  distringas  was  formerly  directed  to  the  Bishop,  or  his 
chancellor ;  commanding  him,  that  by  writ  under  the  seal  of  his  bishop- 
ric to  be  duly  made,  and  directed  to  the  sheriff  of  the  county  of 
Durham,  he  should  cause  the  said  sheriff  to  be  commanded,  that  he 
omit  not,  &c.  (as  above,)    But,  by  a  late  act  of  parliament,  which  has 
been  noticed  in  the  second  Chapter  <^,  the  palatine  jurisdiction  of  the 
Bishop  of  Durham  being  separated  from  the  bishopric,  and  vested  in 
the  Crown,  the  writ  of  distringas  is  now  in  the  common  form ;  and 
may  be  directed  to,   and  executed  by  the  sheriff  of  the  county 
of  Durham,  when  the  defendant  resides  in  that  county.     In  the  In  ctn^u^  porti. 
cinque  ports,  the  process   is   directed   to    the   Constable  of  Dover 
castle,  his  deputy  or  lieutenant^ ;  and,  in  Berwick  upon  Tweed,  to  the  Berwick  upon 
mayor  and  bailiffs  of  Berwick  *.     In  the  Isle  of  Ely,  the  process  out 


Ttoeed. 
Isle  of  Ely, 


of  the  courts  at  Westminster  goes  in  the  first  instance  to  the  sheriff 

of  Cambridgeshire,  who  thereupon  issues  his  mandate  to  the  bailiff  of 

the  franchise^:    And,  in  like  manner,  when  the  defendant  resides  in  Souihwark, 

the  borough  of  Southwark,  the  process  is  directed  to  the  sheriff  of 

the  county  of  Surrey,  who  issues  his  mandate  thereupon  to  the  bailiff 

of  the  borough,  and  not  to  the  bailiff  in  the  first  instance  >.     The   Oxford. 

sheriff  of  the  city  of  Oxford,  appointed  in  pursuance  of  the  municipal 

corporation  act^^  has  not  the  execution  in  Oxford,  of  writs  from  the 

superior  courts ;  but  they  are  still  to  be  executed  by  the  sheriff  of  the 

county  K     In  every  writ  of  distringas,  issued  under  the  authority  of  No  additional 

the  uniformity  of  process  act,  it  is  a  rule^,  that  **  a  non  omittas  clause  omiftof  clause 

in  distringas. 


•  R.  M.  3  W.  IV.  reg,  16.  4  Barn.  & 
Ad.  5,  6.  9  Bug.  460,  51.  1  Cronip.  & 
M.  7,  B.and  see  Tidd  Prac.  9  £d.  151. 
Append,  thereto,  Chap.  VIII.  §  26. 

^  Append,  to  Tidd  Suf}.  18SS,  p.  268. 
R.  M.  3  W.  IV.  reg,  16.  4  Bam.  &  Ad. 
5, 6.  9  Bing.  450,  51 .  1  Cronip.  &  M . 
7,8. 

'  Stat.6&7  W.  IV.  c.  19.  Ante,  33,  4. 
Append,  to  Tidd  Sup,  1833,  p.  269. 


•  Id,ib. 

'  Grant  v.  Bagge,  3  East,  128. 

'  Bowring  v,  Pritchard,  14  East,  289. 
and  see  1  Chit  R.  374.  (6.)  Tidd  Prac.  9 
Ed.  152. 

«»  5  &  6  W.  IV.  c.  76.  §  61. 

*  Granger  v.  Taunton,  2  Bing.  N.  R. 
64.     5  Dowl.  Rep.  190.  S.  C. 

k  R,  M.  3  W.  IV.  reg,  8.  4  Bam.  & 
Ad.  3.  9  Bing.  445.  J  Cromp.  &  M.  4. 


80 


WRIT   OF    DISTRINGAS. 


Tetieo(  dis- 
irmgat. 


When  return- 
able. 


For  proceeding 
to  outlawry. 


Notice  to  be 
subscribed  to. 


Indorsements 
on. 


Issuing,  sign- 
ing, and  sealing. 


may  be  introduced  by  the  plaintifF,  without  the  payment  of  any  addi- 
tional fee  on  that  account." 

The  writ  of  distringas  must  be  tested  in  the  name  of  the  chief  jus- 
tice  of  the  King's  Bench  or  Common  Pleas,  or  chief  baron  of  the 
Exchequer ;  or,  in  case  of  a  vacancy  of  such  office,  then  in  the  name 
of  a  semor  puisne  judge  of  the  court  from  which  it  isiiues*:  And 
<*  every  such  writ  shall  be  made  returnable  on  some  day  in  term,  not 
«  being  less  than  fifteen  days  after  the  teste  thereof;  and  shall  bear 
*'  teste  on  the  day  of  the  issuing  thereof,  whether  in  term  or  in  vaca- 
*'  tion.'*  ^  But  *'  no  such  writ  shall  be  sufficient  for  the  purpose  of 
^*  outlawry,  or  waiver,  if  the  same  be  returned  within  less  than^em 
**  days  after  the  delivery  thereof  to  the  sheriff,  or  other  officer  to 
<*  whom  the  same  shall  be  directed."  ^^ 

A  notfce  is  required  to  be  subscribed  to  the  writ  of  dkstfingas^ 
which  is  addressed  to  the  defendant,  requiring  him  to  take  notice, 
that  the  sheriff  has  distrained  upon  his  goods  and  chattels  for  the  sum 
of  forty  shillings,  in  consequence  of  his  not  having  appeared  in  court, 
to  answer  to  the  plaintiff,  according  to  the  exigency  of  the  writ  of 
smmmons ;  and  that  in  de&ult  of  his  appearance  to  the  writ  of  dis^ 
tringas^  within  eight  days  incUmoe  after  the  return  thereof,  the  plain- 
tiff  will  cause  an  appearance  to  be  entered  for  him,  and  proceed 
thereon  to  judgment  and  execution  ® ;  or,  (if  the  defendant  he  suhfeet 
to  outlawry,)  will  cause  proceedings  to  be  taken  to  outlaw  him'. 
And  the  writ  of  distringas  is  to  be  indorsed  with  the  name  of  the 
plaintiff,  or  his  attorney,  in  like  manner  as  the  writ  o£ summons^ ;  and 
the  amount  of  the  debt  and  costs  claimed  by  the  plaintiff,  when  the 
action  is  brought  for  the  recovery  of  a  debt,  should,  it  seems,  be  in- 
dorsed thereon  8,  This  writ  is  issued  on  a  proper  praecipe  \  and  sign- 
ed^  and  sealed,  in  like  manner  as  the  writ  of  summons. 


■  SUt.  2  W.  IV.  c.  89.  5  18. 

^  But.  2  W.  IV.  c.  89.  §  8.  And  for 
the  manner  in  which  the  writ  of  distringas 
was  made  returnable,  before  the  statute  2 
W.  IV.  c.  89,  on  an  original  writ  of  tres- 
pass quare  clausum  Jregit  in  the  Common 
Fleas,  see Tidd  Prac, 9  Ed.  111. 

•  StaL2  W.  IV.  c.  89.  §5. 

^  Scbed.  to  Sut  2  W.  IV.  c.  89,  No. 
8.  Append,  to  Udd  Sup,  1838,  p.  269. 

*  This  notice  is,  so  far,  similar  to  that 
which  was  before  required  by  the  statutes 


61  Geo.  III.  c.  124.  S  2.  and  7  &  8  Geo. 
IV.  c  71.  §  5.  And  for  what  is  deemed 
a  sufficient  execution  of  a  writ  of  dishrvu 
gaSf  to  entitle  the  plaintifl*  to  enter  an  ap- 
pearance for  the  defendant,  see  Jones  o. 
Dyer,  2  DowL  Rep.  4i5.  S  Leg,  Obs. 
205.  S.  C.  per  ParkCj  J. 

'  Sched.  to  Stat.  2  W.  IV.  c.  89.  No.  3. 
Append,  to  Tidd  Sup,  1888,  p.  269. 

«  Post,  97,  8. 

^  jtnte,  72. 


CHAP.  VL 


€f  the  Process  against  Peers  of  the  Realm,  and 
Members  of  the  House  of  Commons  ;  and  against 
Corporations,  and  Hundrbdors. 

.A.T  common  law,  peers  of  the  realm,  and  members  of  the  House  of  Peers  and  mem- 
Commons,  not  being  subject  to  a  ceepias,  could  only  haye  been  sued  by  ,„ent  how  for- 
^riginal  ^mt^;  which  was  also  formerly   the   only  mode  of  com-  nierly  sued. 
nencing  actions  against  corporafton^,  and  hundredors  on  the  statutes  of 
hue  and  cry,  &c. :  but  members  of  the  House  of  Commons  might 
have  been  sued,  either  by  original  writ,  or  by  bill  and  sumnums,  &c. 
Oft  the  statute  12  &  18  W.  IH.  c.  8.  §  2  \    The  mode  of  commencing  Must  now  be 
actions,  however,  by  origiTial  writ  against  peers,  and  by  original  writ  or  Junjmons  and 
billf  against  members  of  the  House  of  Commons,  being,  as  we  have  dutringau 
seen  <^,  abolished  by  the  imiformity  of  process  act^  they  must  now  in 
general  be  sued,  like  other  persons,  by  writ  of  summons  and  distringas* 
If  the  defendant  be  a  peer,  he  should  be  described  in  the  process  How  described 
by  his  name  of  dignity,  as  "  the  Right  Honourable  C.  D.  Duke,  '°  P'*^*** 

Marquis,  or  Earl  of "  (&c.) ;  and  it  is  usual,  in  an  action 

against  a  peer,  or  member  of  the  House  of  Commons,  to  describe  the 
former  a«  having  privilege  of  peerage ;  and  the  latter,  as  having  pri- 
vilege oi  parliament ;  but  this  latter  description  does  not  seem  to 
be  necessary  ^. 

In  all  personal  actions^  wherein^ it  shall  be  intended  to  proceed  Writ  of  sum- 
against  a  member  of  parliament,  according  to  the  provisions  of  the  members  of  par- 
statute  made  in  the  sixth  year  of  the  reign  of  his  late  Majesty  king  Ijanient,  to  en- 

.     .,,^  1  ,.  force  provtsjons 

Cftorge  the  Fourth  *,  mtituled,  '  An  act  to  amend  the  laws  relating  to  of  sut.  6  Geo. 

IV.  c.  16.  §  10. 

*  Tidd  Prac.  9  £d.  1 16.  *  Cantwell  v.  Earl  of  Stirling,  1  Moore 
^  Dawldns  {or  Dawson)  v.  Burridge,  2      &  S.  297.    8  Bing.  174.  S.  C.    AnU, 

Ld.  Raym.  144S.    2  Str.  784.  S.  C.  but  67. 

this  mode  of  proceeding  was  not  allowed  *  6  Geo.  IV.  c.  16.  §  10.    And  for  the 

as  against  unprivileged  persons*      Whit-  proceedings  on  this  statute,  against  traders 

worth  V,  Richardson,    £.  23  Geo.   IIL  having  privilege  of  parliament,  see  Tidd 

K.B.  7>tic.  9Ed.  116,  17. 

•  Aniet  59. 

O 
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PROCESS   AGAINST   MEMBERS   OP   PARLIAMENT, 


Direction,  and 
form  of  writ 


Indonemeott 
on. 


Signing,  sealing, 
and  service  ot 


Continuance  of 
process  against 
member  of 
parliament 


Bankrupts^'  the  process  is  required,  by  the  uniformity  of  process  acts 
to  be  according  to  the  form  contained  in  the  schedule  to  that  act, 
marked  No.  6  ^ ;  and  which  process,  and  a  copy  thereof,  is  declared  to 
be  in  lieu  of  the  mmmons,  or  original  bill  and  sumnumst  and  a  copy 
thereof,  mentioned  in  the  statute  6  Geo.  IV.  c.  16.  §  10. 

This  process  is  issued,  on  a  proper  prcecipe  S  and  directed  to  the 
defendant,  {gtating  his  residence,  or  place  of  abode;)  commanding  him, 
that  vrithin  one  calendar  month  next  afler  personal  service  thereof  on 
him,  he  do  cause  an  appearance  to  be  entered  for  him,  in  the  court  in 
which  he  is  sued,  in  an  action  on  promises,  (or  debt,  &c.,  as  the  case 
may  be,)  at  the  suit  of  the  plaintiff;  and  the  defendant  is  thereby  in- 
formed, that  an  affidavit  of  debt  for  the  sum  of L  hath  been  filed 

in  the  proper  office,  according  to  the  provisions  of  the  said  statute  of 
6  Geo.  IV. ;  and  that  unless  he  pay,  secure,  or  compound  for,  the 
debt  sought  to  be  recovered  in  that  action,  or  enter  into  such  bond  as 
by  the  said  act  is  provided,  and  cause  an  appearance  to  be  entered  for 
him,  within  one  calendar  month  next  after  such  service  thereof,  he 
will  be  deemed  to  have  committed  an  act  of  bankruptcy,  from  the 
time  of  the  service  thereof^.  This  summons  is  required  to  be  in- 
dorsed with  the  name  of  the  plaintiff,  or  his  attorney,  in  like  manner 
as  the  writ  of  capias  * ;  and  the  amount  of  the  debt  and  costs  claimed 
by  the  plaintiff,  when  the  action  is  brought  for  the  recovery  of  a 
debt^,  should  it  seems  be  indorsed  thereon.  The  writ  of  summons 
against  a  member  of  parliament,  should  be  signed  and  sealed,  and 
personally  served  on  the  defendant,  in  like  manner  as  the  ordinary 
writ  of  summ^ons  '•  And  where,  in  proceeding  against  a  member  of 
parliament,  it  appeared  that  the  action  was  brought  in  1823,  against 
the  defendant,  who  was  then  a  member,  but  had  since  ceased  to  be 
so ;  the  action  was  commenced  by  bill,  and  writ  of  summons  thereon, 
and  the  writ  was  returned  non  est  inventus,  and  entered  of  record,  but 
no  further  steps  had  afterwards  been  taken,  as  the  defendant  had  been 
out  of  the  coimtry  ;  and  the  plaintiff  being  desirous  of  continuing  the 
proceedings,  in  order  to  save  the  statute  of  limitations,  the  court  held, 
that  a  writ  of  distringas  ought  to  issue,  and  would  be  the  proper  con- 
tinuance of  the  suit  f . 


•  2W.  IV.  cao.  §9. 

^  Append,  to  Tidd  Sup»  1 8SS,  p.  263, 4. 

•  Id,  p.  268. 

«>  Schcd  to  Stat  2  W.  IV.  c.  39.  No. 
6.  Append,  to  Tidd  Sup.  1838.  pp.  263, 4. 

•  Id.  ib. 


'  jinu,  71. 

'  Taylor  v.  Duncotnbe,  8  DowL  Rep. 
401.  8  Leg.  Obs.  137,  S.S.C.perLU- 
Uedale^  J.  and  see  Dickenson  v.  Teague 
I  Cronip.  M.  &  R.  241.  4  Tyr.  Rep. 
.450.  S.  C.  iter  Parke,  B. 


CORPORATIONS^  AND  HUNDREDORS. 


83 


The  mode  of  commencing  actions  against  corporations^  and  Atnt-  Corpontiont 
dredors,  by  original  Writ,  being  abolished  by  the  uniformity  of  process  ^^  ^^  fued!^ 
act  %  they  must  now  be  sued,  like  other  persons,  by  writ  of  summons 
and  distringas ;  and,  in  actions  against  corporations  aggregate,  they  How  descrlM 
must  be  described  in  the  process  by  their  corporate  name*;  as,  in  '° ?"**■•• 
London^  "  the  Mayor,  commonalty  and  citizens  of  the  city  of  London : " 
and,  when  hundredors  are  sued  on  the  statute  7  &  8  Geo.  IV.  c.  31, 
they  must  be  described,  as  "  men  inhabiting  within  the  hundred  of 

,  in  the  county  of ."  «    But  where  a  plaintiff,  by  mistake,  had 

proceeded  against  the  inhabitants  of  the  hundred^  instead  of  the  6o- 
rough  of  S.  in  an  action  for  damage  done  by  rioters,  under  the  above 
statute,  the  court  amended  the  writ  and  subsequent  proceedings,  by 
striking  out  the  word  *'  hundred,"  and  substituting  the  word  '<  bo^ 
rough"  the  time  for  bringing  a  fresh  action  having  expired  <^.  When  Senrice  of  pre- 
the  writ  of  summons  is  issued  against  a  corporation  aggregate,  it 
nay  be  served  on  the  mayor,  or  other  head  officer,  or  on  the  town 
derk,  clerk,  treasurer,  or  secretary,  of  such  corporation  * ;  and  every 
such  writ,  issued  against  the  inhabitants  of  a  hundred,  or  other  like 
district,  may  be  served  on  the  high  constable  thereof,  or  anyone  of  the 
high  constables  thereof*:  And  every  such  writ,  issued  against  the  in- 
habitants of  any  county  of  any  city  or  town,  or  the  inhabitants  of  any 
franchise,  liberty,  city,  town  or  place,  not  being  part  of  a  hundred,  or 
other  like  district,  on  some  peace  officer  thereof*. 


on. 


■  «  W.  IV.  c  89. 

^  2  Inst  666.  Com.  Dig.  tit  Pieader, 
2  B.  1.  Jinte,  67.' 

'  Append,  to  Tidd  Prac  9  Ed.  86. 
Ante,  67. 

*  Horton  o.  InhabiUnts  of  Stamford,  1 
Cromp.  &  M.  773.  8  Tyr.  Rep.  869.  2 
Dowl.  Rep.  96.  S.  C. 


<"  2  W.  IV.  c.  89.  §  18.  For  the  man- 
ner of  serving  procew  before  the  above 
statute,  in  actions  against  corporations,  see 
Tidd  PniM;.'9Ed.  121.;  against  Aufidnsdbrs^ 
on  Stat  7  &  8  Gea  IV.  c.  81.  §  4.  id 
128.;  and  against  inhabitants  of  the  countsf 
of  a  city  or  liberty,  &c.  id,  126. 
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CHAP.  VII. 


Writ  of  capiaSf 
in  what  actions 
it  lies. 


Direction,  and 
form  of. 


Notice  to  de- 
fendant. 


When  to  be 
returned. 


Of  the  Writ  tf  Capias,  and  Process  (f  Outlawry. 

JL  HE  writ  of  capias,  now  used  for  the  aommencement  of  bailable 
ikctions,  is  founded  on  the  statute  2  W.  IV.  c.  39.  by  which  it  is 
enacted,  that  **  in  all  personal  actions,  wherein  it  is  intended  to  arrest 
**  and  hold  any  person  to  special  bail,  vrho  may  not  be  in  the  custody 
*^  of  the  marshal  of  the  marshalsea  of  the  court  of  King's  Bench,  or 
"  of  the  warden  of  die  Fleet  prison,  the  process  shall  be  by  writ  of 
^'  capiasy  according  to  the  form  contained  in  the  schedule  annexed  to 
**  that  act,  and  marked  No.  4."  *    This  writ  (which  lies  in  all  cases 
where  the  plaintiff  has  a  bailable  cause  of  action,  and  against  all  per- 
sons who  are  not  exempted  or  privileged  from  arrest  ^^)  is  a  turn 
wmtias  writ,  directed  to  the  sheriff,  or  other  officer  or  person  by 
whom  the  same  is  to  be  executed,  in  like  manner  as  the  writ  of  dis- 
tringas^;  commanding  him,  that  he  omit  not  by  reason  of  any  liberty 
in  his  bailiwick,  btit  that  he  enter  the  same,  and  take  the  defendant 
(stating  his  place  of  residence,)  if  he  shall  be  found  in  his  bailiwick, 
and  him  safely  keep,   until  he  shall  have  given  the  said  sheriff,  &c. 
bail  ^,  or  made  deposit  with  him  ^,  according  to  law^  in  an  action  on 
promises,  (or,  of  debt,  &c.)  at  the  suit  <^  the  plaintiff,  or  imtil  die 
defendant    shall   by   other   lawful  means  be   discharged   from   his 
custody;  and  that,  on  execution   thereof,   the  said  sheriff,  Ssc.  do 
deliver  a  copy  thereof  to  the   defendant®:  and  requiring  the  de- 
fendant to  take  notice,  that  within  eight  days  after  the  execution 
thereof  on  him,  inclusive  of  the   day  of  such  execution,  he  should 
cause  special  bail  to  be  put  in  for  him,  in  the  court  where  the  action 
is  brought,  to  the  said  action  ® ;  and  that  in  default  of  his  so  doing, 
such  proceedings  may  be  had  and  taken,  as  are  mentioned  in  the 
warning  thereunder  written,  or  indorsed  thereon  ^ :  And  further  com- 
manding the  said  sheriff,  &c.  that  immediately  after  the  execudon 
thereof,  he  do  return  the  writ  to  the  said  court,  together  with  the 
manner  in  which  he  shall  have  executed  the  same,  and  the  day  of  the 


•  Stat.  2  W.  IV.  c.  39.  §  4.  Append, 
to  Tidd  Sup,  1883,  p.  272. 

•»  For  the  persons  who  are  so  privileged 
or  exemptedi  vide jmst,  Hi,  13. 


•■  Jute,  78. 
*   Vide  post.  Chap.  XI. 
'  Sthed.  to  Stat.  2  W.  IV.  c.  39.  No. 
4.  Append,  to  Tidd  Sup,  1833.  p.  272,  &c. 
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execution  thereof;  or  that,  if  the  same  shall  remain  unexecuted,  then' 
that  he  do  so  return  the  same,  at  the  expiration  oi  four  calendar 
months  from  the  date  thereof,  or  sooner,  if  he  should  he  thereto  re- 
quired, hy  order  of  the  said  court,  or  hy  any  judge  thereof  •.  As  this 
writ  does  not  command  the  sheriff,  or  other  officer  to  whom  it  is 
directed,  to  take  and  keep  the  defendant,  to  answer  the  plaintiff,  &c.  it 
cannot,  with  propriety,  he  called,  as  formerly,  a  capias  ad  respimden- 
dum :  but  as  it  commands  the  sheriff^  &c.  to  take  and  keep  the  defend- 
ant, imiil  he  shall  have  given  bail,  &c.  it  may  not  improperly  be  called  a 
capias  qwmsque,  to  distinguish  it  from  the  capias  ad  satisfaciendum. 

The  form  of  the  writ,  as  prescribed  by  the  act,  must  be  strictly  ad-  Form  of  writ 
hered  to:  Therefore,  where  a  writ  of  capias  was  directed  to  the  adherwi'to/ 
sherifijr,  instead  of  the  sheri^  of  Middlesex^  it  was  hoi  den  to  be  irre« 
gular  ^ ;  but  if  a  writ  of  capias  be  regularly  directed  to  the  sheriffs, 
the  subsequent  introduction  of  the  word  "  sheriff"  will  not  render  it 
invalid  ^.  If  the  warning  required  to  be  given  to  the  defendant  be 
written  on  the  hack  of  the  capias,  the  words  *'  indorsed  hereon,'* 
must  be  inserted  in  the  body  of  the  writ  ^;  but  if  the  warning  be 
placed  at  the  foot  of  the  writ,  it  is  only  necessary,  in  the  body  of  it,  to 
introduce  the  words  **  hereunder  written."  * 

The  writ  of  capias^  as  well  as  the  distringasy  into  the  county  pala*-  Writ  of  cajnat 
tine  of  Lancaster  is  required,  by  a  general  rule  of  all  the  courts  ',  to  ^-Jj^^""  y  i«  a- 
be  directed  to  the  Chancellor  of  the  county  palatine  of  Lancaster y  or 
his  deputy ;  and  commands  him,  that  by  his  writ,  under  the  seal  of 
the  said  county  palatine  to  be  duly  made,  and  directed  to  the  sheriff 
of  the  said  county  palatine,  he  command  the  said  sheriff,  that  he  omit 
not,  by  reason  of  any  liberty  in  his  bailiwick,  but  that  he  enter  the 
aame,  and  take  the  defendant,  &c.  {as  in  common  cases) :  And  that  he 
further  command  him,  that,  on  execution  thereof,  he  do  deliver  a  copy 
thereof  to  the  said  defendant ;  and  that  the  said  writ  do  require  the 
said  defendant  to  take  notice,  &c. ;  and  that  he  further  command  the 
said  sheriff^  that  immediately  after  the  execution  thereof,  he  do  return 
that  writ,  &c.  >  {as  in  the  ordinary  capias^  with  the  like  memorandum^ 
warmng,  and  indorsements.)    In  the  county  palatine  of  Durham^  the 

•  Sched.  to  rtat.  2  W.  IV.  c.  39.  No.  *=  Irving  y.   Heaton,  2  Scott,  798.     4 

i.  Append,  to  Tidd  Sup.  18Sd,  p.  872,  9.  Dovl.  Rep.  688.   1  Hodges,  430.  S.  C 

And  for  decisions  on  the  writ  of  capiaSt  ^  Barker  v,  Weedon,  2  Dowt.  Rep^  709. 

see  9  Leg.  Obs.  211.  *  Bridgman  v.    Curgenven,    3   Dowl. 

^  Barker  v.  Weedon,  1   Cronap.  M.  &  Rep.  1.    9  Leg.  Obs.  4.5.  S.  C.  per  JJt- 

R.  896.    4  Tyr.   Rep.  860.      2  Dowl.  UedaU,  J. 

Rep.  707.  S.  C.    Jackson  v.  Jackson,  I  '  R.  M.  3  W.  IV.  teg.  16.    4  Barn. 

Cromp.  M.  &  R.  438.    A  Tyr.  Rep.  136.  &  Ad.  6^  6.     9  Bing.  450,  61.  ^»iie,  ?B. 

3  Dowl.  Rep.  182.  S.  C.  ■  Append,  to  Tidd  S\^.  1838,  p.  273. 
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OF   THE   WRIT   OF   CAPIAS. 


Defendant's 
names  should 
be  inserted  in 
writ. 

Initials  of  his 
christian  name^ 
when  and  how 
stated. 


By  R.  H.  2  W. 
IV.  reg.  I.  §  82. 


By  sUt.  8  &  4 
W.  IV.  c.  42. 


writ  of  eapiasy  though  formerly  directed  to  the  Bishop  or  his  Chan^ 
eellor,  is  now,  in  consequence  of  the  statute  6  &  7  W.  IV.  c.  19,  in 
the  common  form ;  and  may  be  directed  to,  and  executed  by  the 
sheriff  o£  the  county  of  Durham. 

The  christian  and  surnames  of  the  defendant,  if  known,  should 
be  inserted  in  the  writ :  the  surname  only  of  the  defendant  being 
set  out  therein,  is  insufficient*.  And  where  he  was  described  in 
the  process,  and  affidavit  to  hold  to  bail,  by  the  initials  of  his 
christian  name  only,  the  courts  would  formerly  have  ordered  the 
bail  bond  to  be  delivered  up  to  be  cancelled,  and  the  defendant  dis- 
charged, upon  entering  a  common  appearance^.  But  where  a  defend- 
ant named  "  Cocken"  was  sued  by  the  name  of  "  Cocker,**  and  arrested 
on  a  writ  in  that  name,  and  gave  a  bail  bond  in  his  right  name, 
which  bail  bond  was  afterwards  assigned,  the  declaration  on  it  was 
holden  to  be  good,  without  an  averment  that  the  defendant  was  known 
by  one  name  as  well  as  the  other  c.  And,  by  a  general  rule  of  all  the 
courts^,  "  where  the  defendant  is  described  in  the  process,  or  affidavit 
to  hold  to  bail,  by  initials^  or  by  a  wrong  name,  or  without  a  christian- 
name,  the  defendant  shall  not  be  discharged  out  of  custody,  or  the 
bail  bond  delivered  up  to  be  cancelled,  on  motion  for  that  purpose,  if 
it  shall  appear  to  the  court,  that  due  diligence  has  been  used  to  obtain 
knowledge  of  the  proper  name."  In  the  construction  of  this  rule, 
due  diligence  was  holden  to  have  been  used,  in  inquiring  the  name  of 
a  defendant,  although  no  inquiries  had  been  made  of  him,  or  his  im- 
mediate friends^  or  at  his  house,  or  place  of  business ;  the  debt  being 
large,  and  the  affidavits  shewing  that  there  was  ground  to  fear  he 
might  abscond,  if  he  knew  that  proceedings  were  about  to  be  insti- 
tuted ® ;  and  inquiry  of  a  partner  of  the  defendant,  who  gave  the 
wrong  christian  name,  and  at  a  banker*s,  where  no  information  was 
obtained,  was  deemed  sufficient  diligence  ^ :  but  where  due  diligence 
has  not  been  used>  a  defendant  may  be  discharged  out  of  custody  on 
that  ground ;  or  on  account  of  his  christian  name  not  being  stated  in 
the  affidavit ' .     And  now,  by  the  late  act  for  the  further  amendment 


*  Margetson  t;.  Tugghe,  5  DowL  Rep. 
9.     12  Leg.  Obs.  228,  9.  S.  C. 

**  Reynolds  v.  Hankin,  4  Barn.  Sc  Aid. 
686.  and  see  Parker  v.  Bent,  2  Dowl.  & 
R.  78.  M<Beath  v,  Chatterley,  id.  287. 
K.  B.  Taylor  v,  Rutherman,  6  Moore, 
264.  C.  P. 

^  Finch  V.  Cocken,  8  Dowl.  Rep.  678. 
1  Gale,  180.  2  Cromp.  M.  &  R.  196. 
5  Tyr.  Rep.  774.  S.  C. 


•»  R,  H.  2  W.  IV.  reg.  I.  §  82.  8 
Barn.  &  Ad.  878.  8  Bing.  292.  2 
Cromp.  &  J.  176,7. 

*  Hicks  V.  Mareco,  1  Cromp.  Sc  M.84. 
8Tyr.Rep.  216.  S.  G 

f  Ladbrook  v.  Phillips,  1  Har.  &  W. 
109.  and  see  Rosset  v.  Hartley,  6  Nev. 
&  M.  415.   1  Har.  &  W.  58).  &  C. 

■  Anon.  6  Leg.  Obi.  94,  6.  per  JM» 
tledale,J. 
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of  the  law  ^  &c.  *^  in  all  actions  upon  bills  of  exchange  or  promissory, 
notes,  or  other  written  instruments,  any  of  the  parties  to  which  are 
designated  by  the  initial  letter  or  letters,  or  some  contraction  of  the 
**  christian  or  first  name  or  names,  it  shall  be  sufficient,  in  every  affi- 
davit to  hold  to  bail,  and  in  the  process  or  declaration,  to  designate 
such  person  by  the  same  initial  letter  or  letters^  or  contraction  of  * 
**  the  christian  or  first  name  or  names,  instead  of  stating  the  christian 
**  or  first  name  or  names  in  fuU." 

The  writ  of  capias^  and  copy  thereof,  and  writs  which  purport  to  be  Defendani't  re- 
a  continuance  of  the  capias^  must  state  the  place  where  the  defendant  'f  ^SS*'  '^'^ 
resides ;  and  if  that  be  unknown,  the  place  where  he  is  supposed  to  re- 
side \     And  the  actual  or  supposed  place  of  his  residence  roust  be 
stated  in  that  part  of  the  body  of  the  writ  prescribed  by  the  schedule  > 

to  the  statute  2  W.  IV.  c.  39,  No.  4  <^ :  Therefore,  where  the  defend- 
ant was  described  as  *'  7*.  iS*.  a  clerk  in  the  army  pay  office,  Somerset 
House,  in  the  city  of  Westminster,  and  county  of  Middlesex,'*  this  was 
holden  not  to  be  a  sufficient  description  of  his  residence,  in  a  capias^. 
If  the  defendant's  place  of  residence  be  not  inserted  in  the  writ  of 
capias,  it  may  be  set  aside,  at  the  instance  of  the  defendant,  though  his  ' 

residence  be  stated  in  the  copy  of  the  writ  *  ;  and  it  is  not  sufficient 
to  indorse  it  on  the  writ,  or  copy  thereof  ^  But  it  is  not  necessary  to 
give  a  particular  description  of  the  defendant's  place  of  residence  in 
the  process  ^ :  a  place  at  which  he  may  be  expected  to  be  found  is 
sufficient' ;  and  it  does  not  appear  that  the  same  degree  of  particu- 
larity is  required  in  the  writ  of  capias,  as  in  the  writ  of  summons  ^ : 
Therefore,  a  description  of  the  defendant  in  the  capias,  as  of  Kent 
street,  in  the  county  of  Surrey,  without  the  number  of  the  house,  or 
parish  where  situate,  has  been  deemed  sufficient  ^    So,  he  may  be  de- 


*  S  &  4  W^  IV.  c.  42.  §  12. 

^  Roberts  t>.  Wedderbume,  1  Bing. 
N.  R.  4.  Ante,  66,  84.  and  see  Hill  v, 
HarTey,4Dowl.Rep.l6S.  1  Gtle,  186.  8 
Cromp.  M.  &  R.  807.  10  Leg.  Oba.  609, 
10.  S.  C.  RoHe  V.  Swann,  1  Meeton  & 
W.  806.  1  Tyr.  &  G.  665.  6  Dowl.  Rep. 
106.  S.  C.  Ward  ».  Watt,  Id.  94. 

"^  Ldndredge  v.  Roe,  1  Bing.  N.  R.  6. 

'  Rolfe  V.  Swann,  {or  Swain,)  1  Meeson 
&  W.  806.  1  Tyr.  &  G.  665.  5  DowL 
Rep.  106.     IS  Leg.  Obs.  218.  S.  C. 

•  Rice  (or  Price)  v,  Huxley,  2  Dowl. 
R«p.  281.     2  Cromp.  &  M.  211.    4Tyr. 


Rep.  68.    7  Leg.  Oba.  817.  S.  C. 

'  Lindredge  v.  Roe,  1  Bing.  N.  R.  6. 

■  Welsh  V,  Langford,  2  DowL  Rep. 
498.  8  Leg.  Obs.  880.  S.  C.  Buffle  o. 
Jackson,  2  DowL  Repw  606.  8  Leg.  Obs. 
880.  S.  C.  per  Taunton,  J.  and  see  Jelks 
V.  Fry,  8  DowL  Rep»  87.  French  v. 
Gregson,  9  Leg.  Obs.  188,  9.  S.  C.  per 
Litlledale,  J. 

"  Buffle  V.  Jackson,  2  DowL  Rep.  506. 
8  Leg.  Obs.  880.  S.  C.j}er  Taunton,  J. 

i  Webb  V.  Lawrence,  2  DowL  Rep.  81. 
I  Cromp.  M.  &  R.  806.  8  Tyr.  Rep. 
906.    6  Leg.  Obs.  461.  S.  C 
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scribedas  of  his  late  place  of  residence  * ;  or,  if  a  prisoner.as  of  ^  gaol 
in  which  he  is  in  custody  ^ :  and  a  variance  between  the  description 
of  the  defendant's  residence  in  the  affidavit  of  debt  and  the  capiaSf  is 
immaterial  <^.  It  is  an  unsettled  point,  whether  it  is  necessary  to  state 
in  the  capias,  the  county  in  which  a  defendant  is  supposed  to  reside^. 
In  describing  the  nature  of  the  action,  the  forms  in  the  schedule  to 
the  statute  must  be  strictly  observed.  These  forms,  we  have  seen^  are 
applicable  only  to  actions  of  assumpsit  and  debt;  and,  in  asswnpsitf  the 
action  must  be  described  as  an  action  on  promises,  and  not  as  an  action 
of  trespass  on  the  case,  or  of  trespass  on  the  case  upon  promises : 
Therefore,  where  the  writ  of  capias  was  in  an  action  on  the  case,  and 
the  affidavit  to  hold  to  bail  was  for  goods  sold  and  delivered,  and  Che 
amount  of  the  debt  was  indorsed  on  the  writ,  the  court  held  that  die 
arrest  was  irregular,  and  that  the  defendant  was  entitled  to  be  dis- 
charged out  of  custody  ^.  So,  where  the  defendant  having  been  held 
to  bail  on  a  capias,  which  described  the  action  as  an  action  of  trespass 
on  the  case,  and  the  arrest,  as  appeared  by  indorsement  on  the  writ, 
was  for  a  debt  of  1200Z.,  the  court  cancelled  the  bail  bond,  upon  the 
defendant's  entering  a  common  appearance  s.  But  bail  cannot  apply 
to  set  aside  the  capias  against  their  principal,  on  the  ground  of  the 
action  being  described  therein  as  an  action  of  trespass  on  the  case  upon 
promises  ^ :  And  such  a  capias  being  irregular  only,  and  not  void* 
the  mistake  must  be  taken  advantage  of,  by  an  application  to  set  it 
aside  for  irregularity  ^. 


■  Hill  V.  Harvey,  4  Dowl.  Rep.  163. 
S  Cromp.  M.  &  R.  807.     1    Gale,  186. 

10  Leg.  Obs.  509,  10.  S.  C. 

^  Loveitt  V.  HiU,  4  Dowl.  Rep.  579. 

11  Leg.  Obs.  S56,  7.  S.  C.j)erLitUedaU, 
J. 

'  Buffle  V,  Jackson,  2  Dowl.  Rep.  505. 
8 Leg. Obs. 880,  81.  S.  C.per  Taunlan,3. 

^  Bosler  v.  Levy,  (or  Border  v.  Levi,) 
1  Bing.  N.  R.  862.  1  Scott,  270.  8 
Dowl.  Rep.  150.  9  Leg.  Obs.  206.  S.  C. 
On  this  point  Mr.  Justice  Littiedale  was 
of  opinion,  that  if  the  defendant's  readence 
be  sufficiently  described  in  a  capias,  with 
the  exception  of  the  county,  that  defect  is 
supplied  by  the  direction  of  the  writ  to  the 
sberifT;  Perring  v.  Turner,  8  Dowl.  Rep. 
15.  and  Tmdalt   Ch.  J.  and    Oatdegf  J. 


were  of  the  same  opinion,  in  the  case  of 
Bosler  v.  Levy  above  referred  to;  but 
Vaughan,  J.  SindBosanqwt,  J.  were  of  a 
difierent  opinion. 

•  Ante,  66, 

'  Barker  v,  Weedon,  1  Cromp.  M.  & 
R.  896.  4  Tyr.  Rep.  860.  2  Dowl.  Rep. 
707.  S.  C. 

*  Richards  o.  Stuart,  10  Bing.  819.  8 
Moore  &  S.  774.  2  Dowl.  Rep.  752. 
S.  C. 

^  Gurney  v.  Hopkinson,  1  Cromp.  M. 
&  R.  587.  5  Tyr.  Rep.  211.  8  DowL 
Rep.  189.  S.  C.  and  see  Ward  v.  Turn- 
mon,  I  Ad.  &  £.  619.  4  Nev.  &  M.  876. 
S.  C.  Cooper  v.  Wheale^  4  Dowl.  Rep. 
281.  1  Har.  &  W.  525.  II  Leg.  Obs. 
188,  4.  S.  C. 


OF   THE   WRIT   OF   CAPIAS.  89 

■ 

The  writ  of  capias  must  bear  disle  on  the  day  on  winch  it  is  issued* ;   Date  and  teste 
which  requisite,  we  have  seen  \  is  not  satisfied  by  a  day  being  indorsed  ^  ^ 
on  the  writ :  and  the  omission  of  the  day  of  the  month  in  the  teste 
of  the  copy  of  the  writ,  though  the  month  itself  is  named,  is  fatal  <^. 
This  writ  must  be  tested  in  the  name  of  the  Lord  Chief  Justice,  or 
Lord  Chief  Baron,  of  the  eourt  from  which  it  issues ;  or,  in  case  of  a 
vacancy  of  sudi  office,  then  in  the  name  of  a  senior  puisne  judge  of 
the  said  court <* ;  and,  by  the  terms  of  its  is  to  be  returned  by  the  When  tobe Te- 
sheriff,  &c.  immediately  after  the  execution  thereof:  but  it  is  not 
sufficient,  for  the  purpose  of  outlawry,  or  waiver,  if  the  same  be  re- 
turned within  less  than  fifteen  days  after  the  d^ivery  thereof  to  the 
sheriff^  or  other  c^cer  to  whom  the  same  shall  be  directed  ^ 

A  memorandum  is  required  to  be  subscribed  to  the  writ,  stating  fikat  Memorandum 
k  is  to  be  executed  mthiufimr  calendar  months  from  the  date  thereof,  ^ 
including  the  day  of  such  date,  and  not  afterwards  <•    And  the  fol-   Warning  to  de- 
lowing  warning^   to  the  defendant  must  be  thereunder  written^  or  ^'^^<^^°°- 
indorsed  thereon  :   1.  If  a  defendant,  being  in  custody,  shall  be  de- 
tained on  this  writ,  or  if  a  defendant,  being  arrested  thereon,  shall  go 
to  prison  for  want  of  bail,  the  plaintiff  may  declare  against  any  such 
defendant,  before  the  end  of  the  term  next  after  such  detainer  or 
arrest,  and  proceed  thereon  to  judgment  and  execution  * :  2.  If  a  de- 
fendant, being  arrested  on  this  writ,  shall  have  made  a  deposit  of 
money,  according  to  the  statute  7  &  8  Geo.  IV.  c.  71.  and  shall  omit 
to  enter  a  common  appearance  to  the  action^  the  plaintiff  will  be  at 
liberty  to  enter  a  common  appearance  for  the  defendant,  and  proceed 
thereon  to  judgment  and  execution  ^:  3.  If  a  defendant,  having  given 
bail  on  the  arrest,  shall  omit  to  put  in  special  bail^  as  required,  the 
plaintiff  may  proceed  against  the  sheriff,  or  on  the  bail  bond  ^ :  4.  If 
a  defendant,  having  been  served  only  with  this  writ,  and  not  arrested 
thereon,  shall  not  enter  a  common  appearance  within  eight  days  after 
such  service,  the  plaintiff  may  enter  a  common  appearance  for  such 
defendant,  and  proceed  thereon  to  judgment  and  execution  "*•    The  Indoriemenu 

on. 
sum  for  which  the  defendant  is  to  be  arrested  and  holden  to  special 

•  Stat.  2  W.  IV.  e.  39.  §  12.  »  For  the  proceedinga  in  actions  against 
»»  jinle,  70.  prisoners  in  custody  of  the  sherifl;  &c.,  see 

•  Perringv.  Turner,  S  DowL  Rep.  15.       Tidd  Prac.  9  Ed.  841,  «c.,  and  against 
•»  Stat  2  W.  IV.  c.  89.  §  12.  those  in  custody  of  the  niarshal  or  waV- 

•  Sched.  thereto.  No.  4.  den,  post.  Chap.  XV. 

•  Stat  2  W.  ly.  c.  89.  §.  6.  *  2^,  Chap.  XII. 
<  Scbed.  ttoeto,  No.  4.     Append,  to  i  Post,  Chap.  XIII. 

Tidd  S^p.  laaa.  p.  274.  »  Post,  Chap.  XII. 

•  Id,ib. 
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bail^  by  affidaoit  or  judge's  order,  must  also  be  indorsed  on  the  writ  * ; 
with  the  name  and  place  of  abode  of  the  plaintiff,  or  his  attorney,  by 
whom  the  same  was  issued  \  and  the  amount  of  the  debt  and  costs 
claimed  by  the  plaintiff  <^.  It  also  seems,  that  the  place  of  abode  and 
addition  of  the  party  against  whom  the  writ  issues,  or  such  other  de- 
scription of  him  as  the  plaintiff's  attorney  or  agent  may  be  able  to 
give,  should,  at  least  in  the  King's  Bench,  be  indorsed  on  the  writ  <^. 
And  there  is  a  clause  in  the  uniformity  of  process  act%  that  ''all  such 
**  proceedings  as  are  mentioned  in  any  writ,  notice,  or  warning,  issued 
«  mider  that  act,  shall  and  may  be  had  and  taken,  in  de&ult  of  the  de- 
''  fendant's  appearance,  or  putting  in  special  bail,  as  the  case  may  be.'* 

The  writ  of  capiat  is  issued  by  the  proper  officer ;  and  signed,  and 
sealed^  in  like  manner  as  the  writ  of  summons ^^  or  distringas^:  and, 
at  the  time  of  issuing  it,  the  plaintiff's  attorney,  we  have  seen  \  should 
deliver  to  the  officer  by  whom  it  is  issued,  a  prcecipe  S  or  note  of  in- 
structions, stating  the  county,  nature  of  the  writ,  names  of  the  par- 
ties, and  cause  of  action,  concisely,  with  the  name  of  the  plaintiff's 
attorney,  and  date.  But  where  the  praecipe  did  not  disclose  that  the 
capias  was  indorsed  "  Bail  by  affidavit  for  600/.",  the  court  held  the 
omission  not  to  be  a  ground  for  setting  aside  the  capias  \  And  the 
mere  fact  of  a  prascipe  not  being  to  be  found,  is  no  ground  for  setting 
aside  proceedings  to  outlawry,  if  it  be  sworn,  that  a  praecipe  was  at 
one  time  lefl  in  the  office  ^  In  bailable  cases,  it  is  usual  to  make  sat 
affidavit  of  the  cause  of  action^  at  the  time  of  issuing  the  writ,  and  to 
indorse  the  sum  sworn  to  thereon. 

The  writ  of  capias  being  sued  out,  should  be  delivered  to  the 
sheriff,  or  other  officer  or  person  to  whom  it  is  directed ;  and  90 


*  Sched.to  Stat  2  W.  IV.  c.  89.  No. 
f,  6.  Append,  to  Tidd  Sup.  18SS.  p.  274. 
and  see  sUt  12  Geo.  I.  c.  29.  §  2.  which 
was  formerly  considered  as  merely  tU- 
rectaiy  to  the  sheriflf|  and  did  not  avoid 
tlie  process,  wlien  the  sum  sworn  to  was  not 
indorsed  upon  it.  Tidd  Prac,  9  Ed.  169. 
Sup,  thereto,  1830,  p.  65.  Dorrington  v. 
BrickneU,  11  Moore,  445.  Martin  {or 
Evans)  v.  Bidgood,  12  Moore,  236.  4 
Bing.  63.  S.  C.  As  to  the  effect  of  this 
indorsement  in  evidence  see  Brown  o. 
Dean,  5  Bam.  &  Ad.  848.  2  Nev.  &  M. 
316.  S.  C.  As  to  the  practice  of  holding 
the  defendant  to  special  bail,  by  order  of  a 
judges  see  Tidd  Frac,9  Ed.  166  :  And  for 


the  forms  of  qfftdavitt  for  that  purpose. 
Append,  thereto,  Chap.  X.  §  86.  88 ;  and 
of  the  judge's  order  thereon,  id.  §  87. 
^  Ante,  70. 

*  Post,  100,  101.   Append,  to  Tidd  Afp. 
1833,  p.  274. 

*  Append,  to  Tidd  Sup.  1838,  p.  274^ 
«  Stet.  2  W.  IV.  c.  39.  §  16. 

'  Ante,  71. 

s  Ante,  SO. 

,  ^  Ante,  72. 

*  Append,  to  Tidd  Sup.  1888,  p.  272. 

^  Usbome  v.  Pennell,  10  Bing.  581.  4 

Moore  &  &  431.  2  DowL  Rep.  601.  S.  C. 

1  Probert  V.  Rogers,  3  Dowl.  Rep.  176. 
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many  copies  thereof  should  be  delivered  to  him,  together  with 
every  memorandum, .  or  notice,  subscribed  thereto,  and  all  indorse- 
ments thereon,  as  there  may  be  persons  intended  to  be  arrested 
thereon,   or  served  therewith":  which  copies   should  strictly  cor-  Correspondence 

of  copies  with 

respond  with  the  writ  of  capias:  Therefore,  where  the  copy  differed  writ  of  cajdau 

in  date  from  the  writ,  the  court  refused  to  allow  it  to  be  amended, 

but  set  aside  the  service,  and  directed  the  defendant  to  be  discharged, 

on  entering  a  common  appearance  ^.     So  the  party  was  discharged, 

where  the  writ  was  directed  to  the  sheriffs,  and  a  copy  served  upon 

him,  directed  to  the  sheri^of  London^,    And  the  court,  in  one  case^, 

went  so  far  as  to  discharge  the  defendant,  where  the  copy  of  the 

capias  served  upon  him,  was  directed  to  the  sheriff  of  Middesex^ 

instead  of  Middlesex :  but  this  decision  was  afterwards  disapproved 

of  by  the  court  ^ ;  and  from  other  cases  it  seems,  that  the  court  ^11 

not  set  aside  the  copy  of  a  writ  of  capias,  served  on  the  defendant,  on 

account  of  any  trifling  variance,  which  does  not  affect  the  sense,  and 

is  not  calculated  to  mislead  the  defendant '. 

If  the  defendant  cannot  be  taken  on  the  writ  of  capias,  the  sheriff,   Proceedings, 
on  being  required  to  return  it,  by  order  of  the  court  or  a  judge,  ^anTot  be  ar- 
should  return  rum  est  inventus  t;  and  thereupon,  the  plaintiff  may  rested, 
either  sue  out  an  alias,  and  afterwards,  if  necessary,  a  pluries  capias, 
for  arresting  the  defendant,  or  issue  an  exigi  facias,  and  proceed  to 
outlawry.     And,   except  for  the  purpose  of  preventing  the  effect 
of  the  statute  of  limitations^  or  of  proceeding  to  outlawry,  a  capias 
need  not  be  returned,  previously  to  issuing  an  aUas  \    There  is  a 


*  Stat.  2  W.  IV.  c.  89.  §  4.  Ante, 
89,  90. 

*  Byfield  v.  Street,  S  Moore  &  S.  406. 
10  Bing.  27.    2  DowL  Rep.  739.  S.  C. 

*  Nicol  V,  Boyn,  10  Bing.  889.  8 
Moore  &  S.  812.  2  DowL  Rep.  761. 
S.  C. ;  and  see  Barker  o.  Weedon,  2  DowL 
Rep.  707.  1  Cronip.  M.  &  R.  896.  4 
Tyr.  Rep.  860.  S.  C;  but  see  Clutterbuck 
V.  Wiseman,  (or  Wildman,)  2  Cromp.  &  J. 
1 1 S.    2  Tyr.  Rep*  276.  S.  C. 

*  Hodgkinson  v.  Hodgkinson,  8  Nev. 
&  M.  564.  1  Ad.  &  E.  588.  2  DowL 
Rep.  585.  8  Leg.  Obs.  415.  S.  C;  and 
see  Barker  o.  Weedon,  1  Cromp.  M.  & 
R.  896.  4  Tyr.  Rep.  860.  2  DowL 
Rep.  707.  S.  C;  but  see  Colston  v.  Be- 
reos,  8  DowL  Rep.  258.     Same  v.  Same, 


5  Tyr.  Rep.  511.  Sutton  v.  Buigess,  1 
Cromp.  M.  &  R.  770.  5  Tyr.  Rep.  820. 
1  Gale,  17.  S.  C.  semb.  contra. 

*  Colston  o.  Berens,  (or  Berends,)  S 
DowL  Rep.  258.  1  Cromp.  M.  &  R. 
888.  S.  C.  Sutton  v.  Burgess,  1  Cromp. 
M.  &  R.  770.  5  Tyr.  Rep.  820.  3 
DowL  Rep.  489.     1  Gale,  17.  S.  C 

f  Pocock  V.  Mason,  1  Scott,  51.  1 
Bing.  N.  R.  245.  9  Leg.  Obs.  1 09.  S.  C. 
Sutton  V.  Burgess,  I  Cromp.  M.  &,  R. 
770.  5  Tyr.  Rep.  820.  8  DowL  Rep. 
489.  I  Gale,  17.  S.  C.  Cooper  v. 
Wheale,  4  DowL  Rep.  281.  1  Har.  &  W. 
525.     II  Leg.  Obs.  188,  4.  S.  C. 

■  Append,  to  Tidd  Sup.  1888,  p.  286. 

c  Gregory  v,  Des  Aoges,  8  Bing.  N.  R. 
85. 
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ALIAS    AND    PLURIES   CAPIAS. 


AUas  and  pru- 
nes capiat. 


clause  however,  in  the  uniformity  of  process  act%  that  "nothing 
'*  therein  contained  shall  subject  any  person  to  outlawry,  or  waiver, 
"  who,  by  reason  of  any  privilege,  usage,  or  otherwise,  may  now  by 
"  law  be  exempt  therefrom." 

The  writs  of  aUas  and  pluries  capias  are  non  omittas  writs,  directed 

to  the  sheriff,  or  other  officer  by  whom  they  are  to  be  executed ; 

commanding  him,  (as  before^  or  theretofore^  he  had  been  commanded,) 

May  be  directed  to  take  the  defendant,  &c.  {as  in  the  fast  writ  of  capias) :  And,  by  a 

another  county,    g^'^^^'^l  rule  of  aU  the  courts '»,  **  any  alias  or  pluries  writ  of  capias 

'*  may  be  directed  to  the  sheriff  of  any  other  county ;  the  plaintiff,  in 

'*  such  case,  referring  to  the  preceding  writ  or  writs,  as  directed  to 

Forms  of.  "  the  sheriff  to  whom  they  were  in  fact  directed «.     The  forms  of 

these  writs  are  given  in  the  rule  ^,  and  will  be  found  in  the  Append 

to  the  third  Supplement  * :  and  there  should  be  the  like  mefiwrandum. 

How  issued,  &c.  warning,  and  indorsements  thereon,  as  on  the  first  writ.     These  writs 

are  issued,  on  proper  pnecipes^ ;  and  signed,  sealed,  and  executed,  in 
Alias  capias  un-  like  manner  as  the  first  writ  of  capias.  But  it  has  been  determined,  that 
plaintiff  does  not  ^^  ^  ^'^^  ^^  capias  be  issued,  on  an  affidavit  of  debt,  into  one  county, 
^oceed  on  first    ^j^  ^^  proceeding  be  taken  thereon,  the  plaintiff  need  not  issue  an 

alias  capias ;  but  another  original  writ  of  capias  may  be  issued  into 
another  county,  on  the  same  affidavit  s.  Where  the  plaintiff  had  com- 
menced his  action  by  bill  of  Middlesex,  with  a  view  of  saving  the 
statute  of  limitations,  before  the  uniformity  of  process  act  came  into 
force,  and  afterwards  continued  it,  by  alias  and  pluries  biUs  d  Mid- 
dlesex, the  court  of  King's  Bench  directed  the  signer  of  writs  to 
sign  a  pluries  bill  of  Middlesex,  issued  after  the  statute  S  &  4  W.  IV. 
c.  67  \  And  a  capias  issued  after  the  uniformity  of  process  act ', 
upon  an  affidavit  sworn  previously  to  the  passing  of  that  act,  before  the 
deputy  signer  of  the  bills  of  Middlesex^  is  not  irregular  ^.    So,  in  the 


wnt 


'  Sut.  2  W.  IV.  c  89.  $  19.    And  aa 

to  the  exemption  from  outlairry  or  waiver, 
see  Tidd  Prac.  9  Ed.  ISl. 

*»  R.  M.  8  W.  IV.  reg,  6.  4  Bam.  & 
Ad.  8.  9  Bing.  44i.  1  Crorop.  &  M. 
8.  By  this  rule  it  appears,  that  the  atiat 
and  jdurie*  cajtias  are  made  to  answer  the 
purpose  of  lesiatum  writs. 

*  Append,  to  Tidd  Svp.  1838.  p.  277. 

*  R.  M.  8  W.  IV.  reg,  7.  4  Barn,  & 
Ad.  8.    9  Bing.  445.     1  Cromp.  &  M.8. 

*  Append,  to  Tidd  Siq>.  1888.  p.  977. 
'  Id.  tft. 


<  Rodwell  o.  Chapmao»  1  Cromp.  &  Mm 
70.     1   Dowl.  Rep.  684.     1  Tyr.  &  G. 
41.  (a.)  S.  C.  and  see  Dunne  v.  Hard- 
ing, 4  Moore  &  &  4dO.     10  Bing.  &58L 
2  Dow].  Rep.  808.  S.  C. 

*^  Finney  (or  Firnie)  v,  Montague^ 
2  Nev.  &  M.  804.  6  Barn.  &  Ad.  877. 
7  Leg.  Obs.  189,  40.  S.  C.  and  see  Dick, 
enson  v.  Teague,  1  Cromp.  M.  &  R.  241. 
4  Tyr.  Rep.  450.  S.  C. 

»  2  W.  IV.  c.  89. 

^  Young  V.  Beck,  1  Cromp.  M.  .&  R. 
446.    5  Tyr.  Rep.  24.    Beck  v.  Toung, 
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ComiDon  Pleai,  where  a  capias  into  Sussex  was  issued,  upon  an 
affidatfk  filed  with  the  filacer  for  that  county,  and  returned  non  est 
mnntus^  the  court  held,  that  an  aUas  capias  might  be  issued  by  con-' 
tinuanee  into  another  comity,  on  the  same  affidavit  *. 

The  writ  of  exigi  facias^  and  process  of  outlawry,  as  now  used,  Proceedings  to 
are  founded  on  the  statute  2  W.  IV.  c.  39  ^ ;  by  which  it  is  enacted,  waiver, onmetne 
that  "  upon  the  return  of  non  est  inventus^  as  to  any  defendant  against  process. 
"  whom  such  writ  of  capias  shall  have  been  issued,  and  also  upon  the 
''  return  of  non  est  inventus  and  nulla  bona,  as  to  any  defendant 
**  against  whom  such  writ  of  distringas  as  thereinbefore  mentioned 
*'  shall  have  issued,  whether  such  writ  of  capias  or  distringas  shall 
**  have  issued  against  such  defendant  only,  or  against  such  defendant 
**  and  any  other  person  or  persons,  it  shall  be  lawful,  until  otherwise 
"  provided  for,  to  proceed  to  outlaw  or  waive  such  defendant,  by 
"  writs  of  exigi  facias  ^,  and  proclamation  ^,  and  otherwise,  in  such 
"  and  the  same  manner  as  may  now  be  lawfully  done  upon  the  return 
'*  of  non  est  inventus  to  a  plaries  writ  of  capias  ad  respondendum^ 
issued  after  an  original  writ  * :  Provided  always,  that  every  such 
writ  of  exigent,  proclamation,  and  other  writ  subsequent  to  the 
**  writ  of  capias  or  distringas,  shall  be  made  returnable  on  a  day 
"  certain  in  term ;  and  every  such  first  writ  of  exigent  and  prodama- 
*'  tion  shall  bear  teste  on  the  day  of  the  return  of  the  writ  of  capitu', 
**  or  distringas,  whether  such  writ  be  returned  in  term  or  in  vacation; 
"  and  every  subsequent  writ  of  exigent  and  proclamation  shall  bear 
**  teste  on  die  day  of  the  return  of  the  next  preceding  writs :  and  no 


«c 


M 


5  DdwI.  Rep.  280.  S.  C.  but  see  Same  v. 
Smne,  S  DewL  Rep.  462.  8  Leg.  Obs. 
SSI.  S.  C.  contra, 

*  Coppinv.  Potter,  10  Bing.  441.  4 
Moore  &  S.  272,  2  DowL  Rep.  785. 
S.  C.     Rodwell  V.  Chapman,  1   Cromp. 

6  M.  70.  1  Dowl.  Rep.  634.  1  Tyr. 
&  G.  41.  (a.)  S.  C.  Richards  v,  Stuart, 
10  Bing.  S22.  Nicbokonv.  Lemao,  (Le- 
mon, or  Rowe^)  2  DowL  Rep.  296.  4 
Tyr.  Rep.  308.  2  Crompi  &  M.  469. 
&  C.  Dunne  v,  Harding,  4  Moore  & 
&  450.  10  Bing.  553.  2  Dowl.  Rep. 
•OS.  S.  C.  Ramaden  v.  Maugham,  1  Tyr. 
&  G.  40.  2  Cromp.  M.  &  R.  634. 
1  Gale,  345.  4  Dowl.  Rep.  403.  11 
Leg.  Obs.  407.  S.  C  Rock  v.  Jofanaon, 
1  Tyr.  &  G.  43.     4  DowL  Rep.  405. 


11  Leg.  Obs.  474),  71.  S.  C    Tidd  IVac. 
9  £d.  154.  180. 

">  §5. 

'  Append,  to  Tidd  Sup.  1 833.  p.  277, 8. 

«>  Id,  278,  9. 

*  For  the  mode  of  ^proceeding  to  out- 
lawry, or  waiver,  on  an  original  writ,  be- 
fore the  statute  2  W.  IV.  c.  39.  see  Tidd 
Prac,  9£d.  ISO,  &c. 

'  The  writ  of  capias  not  being  return- 
able on  any  particular  day,  the  firstVrit  of 
exigent  and  proclamation,  must*  it  seems, 
bear  teUe  on  the  day  on  which  the  sheriff 
makes  his  return  to  the  writ  of  capias, 

'  For  the  te^e  and  return  of  writs  of 
exigi  facias,  and  proclamation,  &c.  before 
the  statute  2  W.  IV.  c.  39.  see  Tidd  Prac. 
9  £d.  132,  3. 
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PROCESS  OF  OUTLAWRY^ 


Outlawry,  or 
waiver,  after 
Judgment. 


<( 


c< 


**  such  writ  of  capias  or  distringas  shall  be  sufficient,  for  the  purpose 
of  outlawry  or  waiver,  if  the  same  be  returned  within  less  than 
fifieen  days  after  the  delivery  thereof  to  the  sheriff,  or  other  officer 
"  to  whom  the  same  shall  be  directed."  *  In  proceeding  to  outlawry, 
the  writ  of  capias  may  be  directed  to  the  sheriffs  of  London^  although 
the  defendant  reside  in  a  distant  county^ :  and  it  is  no  objection, 
that  the  writ  of  capias  appears  to  have  been  returned  non  est  inventus^ 
before  the  four  months  expired,  it  being  so  done  by  order  of  a  judge, 
which  need  not  be  noticed  on  the  writ  ^.  In  the  Common  Pleas,  it  is 
not  necessary  that  a  pktries  capias  should  be  stamped  by  the  clerk  of 
the  warrants^  to  authorize  the  exigenter  to  make  out  an  exigent^.  And 
the  exigent  is  not  a  writ  within  the  meaning  of  the  twelfth  section  of 
the  uniformity  of  process  act  *,  which  directs  that  every  writ,  issued 
by  authority  of  that  act,  shall  bear  date  on  the  day  on  which  the  same 
shall  be  issued'.  Where,  to  a  special  capias  tUlagatum,  the  sheriff  re- 
turned an  inquisition,  finding  that  the  defendant  was  a  beneficed  clergy- 
man, having  no  lay  fee,  the  court  of  Exchequer,  upon  motion,  awarded 
a  writ  of  sequestration,  upon  reading  the  transcript  of  the  outlawry 
and  inquisition  <•  But  where,  to  a  writ  of  capias  utlagatutn^  the  she- 
riff returned  that  the  defendant  had  no  goods,  nor  any  lay  fee,  within 
his  bailiwick,  but  that  he  was  a  beneficed  clergyman,  without  stating 
the  name  or  situation  of  the  benefice,  the  court  refused  a  writ  of 
sequestration ;  but  suggested  a  motion  for  a  rule,  calling  upon  the 
sheriff  to  amend  his  return  ^. 

By  the  uniformity  of  process  act  it  is  enacted,  that  **  after  judg- 
ment given  in  any   action  commenced  by  writ   of  summons  or 
capias f  under  the  authority  of  that  act,  proceedings  to  outlawry 
**  or  waiver  may  be  had  and  taken,  and  judgment  of  outlawry  or 


<« 


c» 


•  Stat  8  W.  IV.  c.  39.  §  5.  And  for 
the  teste  and  return  of  process  by  or^gmdl, 
before  the  sUtute  2  W.  IV.  c.  39.  see 
Tidd  Prac.  9  Bd.  107.  129,  SO ;  of  the 
ofwu  ftmrt  ekmtum  Jrtfft,  in  the  Com- 
vm  Pleu,  id.  153 ;  and  of  process  in  the 
Szchequer,  id,  157. 

^  Morris  v,  Davies,  4DowI.  Rep.  317. 
1  Har.  &  W.  513.    11  Leg.  Obs.  101,  8. 

S.  C 

'  Lewis  V.  Davison,  I  Cromp.  M.  & 
R.  655.  658.  5  Tyr.  Rep.  198.  3  Dowl. 
Rep.  872.  274,  6.  S.  C. 

'  R.  H.  2  W.   IV.  reg.  I.  §  94.     3 


Bam.  &  Ad.  388.  8  Bing.  303.  8  Cromp^ 
&  J.  195.;  but  seeR.  H.  8&  3  Jac  IL 
R.  H.  14  &  15  Car,  IL  reg,  IL  C  P. 

•  8  W.  IV.  c.  39.     JfUet  70. 

'  Lewis  V.  Davison,  1  Cromp.  M.  & 
R.  658.  5  Tyr.  Rep.  198.  3  Dowl. 
Rep.  875.  S.  C. 

>  Rexv.  Hind,  1  Cromp.  &  J.  389. 
1  Dowl.  Rep.  886.  In  re  Hinde,  1  Tyr, 
Rep.  347.  S.  C  Rex  r.  Armstrong,  3 
Dowl.  Rep.  760.  8  Cromp.  M.  &  R. 
805.  5  Tyr.  Rep.  758.  10  Leg.  Obs. 
348.  S.  C. 

*>  Rex  V,  Powell,  1  Meeson  &  W.  321. 
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waiver  given,  in  such  manner,  and  in  such  cases,  as  may  now  be 
lawfully  done  after  judgment,  in  an  action  commenced  by  original 
writ* :  Provided  always,  that  every  outlawry,  or  waiver,  had  under  Vacating. or seu 
the  authority  of  that  act,  shall  and  may  be  vacated  or  set  aside,  by 
"  writ  of  error  or  motion,  in  like  manner  as  outlawry  or  waiver, 
"  founded  on  an  original  writ,  may  now  be  vacated  or  set  aside."  ^ 
Where  a  bailable  capias,  upon  which  a  defendant  was  outlawed,  had 
been  issued  upon  a  defective  affidavit,  the  court,  on  motion,  reversed 
the  outlawry,  on  payment  of  costs,  the  defendant  entering  a  common 
appearance  ^.     And  where  the  plaintiff,  knowing  that  the  defendant 
was  abroad,  and  that  he  was  represented  by  an  attorney  in  this 
country,  without  making  any  application  to  the  attorney,  sued  out  a 
capias  against  the  defendant,  with  orders  to  the  sheriff  to  return  non 
est  inventus,  and  then  proceeded  to  outlawry,  the  court,  upon  an 
qffidavit  of  these  facts,  set  aside  the  outlawry,  with  costs  ^.     But  the 
court  will  not  set  aside  the  proceedings  to  outlawry  on  motion,  unless 
the  application  be  made  shortly  after  the  defendant  has  notice  of  the 
objection  *. 

In  the  Exchequer,  the  defendant  could  not  formerly  have  been  In  Bxdiequer. 
outlawed,  as  the  plaintiff  could  not  proceed  therein  by  ort^na(  writ'; 
,  but  this  may  now  be  done,  by  the  statute  2  W.  IV.  c.  39.  §  5<:  and  Filazer, &c.  by^ 
it  is  declared  thereby^  that  **  for  the  purpose  of  proceeding  to  out- 
**  lawry  and  waiver,  upon  writs  of  capias  or  distringas  returnable  in 
'*  the  court  of  Exchequer,  it  shall  and  may  be  lawful  for  the  Lord 
**  Chief  Baron  of  the  said  court,  and  he  is  thereby  required,  to  ap- 
*'  point  from  time  to  time  a  fit  person,  holding  some  other  office  in 
*^  the  said  court,  to  execute  the  duties  of  a  Jilazer,  exigenter,  and 
"  clerk  of  the  outlawries,  in  the  same  court."  ** 


whom  appointed. 


*  For  the  mode  of  proceeding  to  out-. 
lawry  after  judgment,  see  Tidd  Prac,  9 
£d.  181.  1028.  And  for  the  form  of  a 
writ  of  exigi/adas  for  that  purpose,  see 
Append,  to  lldd  Sup.  I8SS.  p.  879. 

*  Stat.  2  W.  IV.  c.  S9.  §  6.  And  for 
the  maimer  of  reversing  an  outlawry,  by 
writ  of  error  or  motion,  see  Tidd  Prac.  9 
Ed.  188,  &c. 

*  Houlditch  V.  Swinfen,  8  Scott,  170. 
&  Dowl.  Rep.  37.  S.  C. 

'  FSgou  v.  Drummond,  1  Bing.  N.  R. 


854.     1  Scott,  264.  S.  C 

*  Anderdon  v.  Alexander,  (or  Hum- 
phrey,) 2  Dowl.  Repw  267.  7  Leg.  Obi 
110.  S.  C. 

r  Hortofl  V.  Peake^  1  Price,  809.  Tidd 
Prac  9  Ed.  88.  182. 

«  2  Dowl.  Rep.  42.  (a.) 

«»  Stat  2  W.  IV.  c.  89.  §  7.     And  as 

to  the  present  and  future  appointment  of 

JUaxer,  and  clerk  of  the  errors,  in  the  court 

of  Exchequer,  see  sUt.  2  &  8  W.  IV.  e. 

110.  §§4.9. 


CHAP.  VIII. 


Tette  and  re- 
turn of  process. 


Duration  of 
writs. 

to  be  subscribed 
to. 


Indorsement  on, 
of  name  and 
place  of  abode  of 
plaintifTs  attor- 
ney, &c. 


Of  the  Teste  and  Return  of  Process  ;  Memoranda 
a92^  Indorsements  thereon;  Irregularity  in, 
and  Amendment  ^  same ;  and  Entry  thereof  an 
Record^  &c. 

lalNCE  the  alteration  of  the  Terms  and  Returns,  by  the  statutes 
11  Geo.  IV.  &  1  W.  IV.  c.  70.  $  6.  and  1  W.  IV.  c.  3.  all  process  in 
persemal  actions  may,  by  subsequent  acts  S  with  a  very  few  exceptions, 
be  tested  and  returned  in  vcLcation^  as  weU  as  in  term  time. 

By  the  uniformity  of  process  Act  *,  "  no  writ,  issued  by  authority  of 
"  that  act,  shall  be  in  force  for  more  than  four  calendar  months  from 
**  the  day  of  the  date  thereof^  including  the  day  of  such  date  : "  And 
accordingly,  by  the  Schedule  annexed  thereto,  a  memorandum  is  re- 
ipiired  to  be  subscribed  to  writs  of  summons  and  capias,  and  aUas  and 
pluries  swnmons  and  capiasy  stating  that  they  are  to  be  served  or  ex- 
ecuted within  the  above  period  ^ :  but  no  such  memorandum  is  re- 
quired to  be  subscribed  to  writs  of  distringas,  exigent,  or  proclam- 
ation, which  are  returnable  on  a  day  certain  in  term. 

By  the  statute  2  Geo.  II.  c.  Z3  *.  it  was  enacted,  that  "  every  writ 
and  process  for  arresting  the  body,  and  every  writ  of  execution,  or 
some  label  annexed  to  such  writ  or  process,  and  every  warrant  made 


*  By  the  uniformity  of  process  Act,  2 
W.  IV.  c.  89.  $  12.  every  writ  issued  by 
authority  of  that  act  shall,  we  iiave  seen, 
{ante,  70.)  bear  date  on  the  day  on  which 
the  same  shall  be  issued.  And  for  the 
teste  and  return  of  the  writ  of  iummoru 
and  dittrmgUf  tide  same  act,  anie,  70. 
80;  of  the  cajws,  and  process  ci  out- 
lawry, same  act,  osste,  89.  9S,  4 ;  of  the 
writ  of  detainer,  same  act,  pod.  Chap. 
XV. ;  of  the  writ  of  inquiry  of  damages, 
sUt.  1  W.  IV.  c.  7.  post,  Chap.  XXII.; 
of  the  writ  of  trial,  sUt  S  &  4  W.  IV.  c. 
42.  §  17.  jwst,  Chap.  XXXIII.;  of  the 
jwy  process,   8   &   4  W.  IV.  c.  87.  § 


2.  post.  Chap.  XXXIV.;  of  writs  of 
execuUmij  stat.  I  W.  IV.  c.  7.  8  &  4 
W.  IV.  c.  87.  §  2.  post.  Chap.  XLL;  and 
of  writs  in  the  Common  Pleas  at  Xojs- 
caster,  stat  4  &  5  W.  IV.  c.  82.  $  8. 

^  2  W.  IV.  c.  89.  ^  10.  and  aeeSeweU 
V.  Brown,  1  Hodges,  817.  Lemon  «. 
Lemon,  2  Scott,' 508. 

""  Scbed.  to  stat.  2  W.  IV.  c.  89.  No. 
1.  4.  8.  Append,  to  Tidd  A91.  1888,  ppk 
288,  4.  274. 

«>  §  22. ;  and  see  Tidd  Prac.  9  Ed. 
159.  Shephard  v.  Shum,  2  Cromp.  &  J. 
682.     2  Tyr.  Rep.  742.  S.  C. 
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out  thereon,  should,  before  the  seryiee  or  execution  thereof,  be  sub- 
scribed or  indorsed  with  the  name  of  the  attorney,  clerk  in  court,  or 
solicitor,  written  in  a  common  legible  hand,  by  whom  such  writ,  &c. 
respectively  were  sued  forth  ;  and  where  such  attorney,  &c.  was  not 
the  person  immediately  retained  or  employed  by  the  plaintiff,  then  also 
with  the  name  of  the  attorney,  &c.,  so  immediately  retained  or  em- 
ployed, to  be  subscribed  or  indorsed  and  written  in  like  manner." 
By  a  subsequent  statute  ^  where  bailable  process  was  issued  by  the 
plaintiff  in  his  own  person,  the  sheriff  was  required  not  to  execute 
the  same,  unless  delivered  by  an  attorney,  &c.,  and  indorsed  with  his 
name  and  place  of  abode.  And  now,  by  the  statute  2  W.  IV,  c.  $9, 
every  writ  issued  by  authority  of  that  act,  shall  be  indorsed  with 
the  name  and  place  of  abode  of  the  attorney  actually  suing  out  the 
same ;  and  in  case  such  attorney  shall  not  be  an  attorney  of  the 
**  court  in  which  the  same  is  sued  out,  then  also  with  the  name  and 
'*  place  of  abode  of  the  attorney  of  such  court,  in  whose  name  such 
**  writ  shall  be  taken  out ;  but  in  case  no  attorney  shall  be  employed 
*^  for  that  purpose,  then  with  a  memorandum^  expressing  that  the 
^  same  has  been  sued  out  by  the  plaintiff  in  person,  mentioning  the  city,  . 
town,  or  parish,  and  also  the  name  of  the  hamlet,  street,  and  number 
of  the  house,  of  such  plaintiff's  residence,  if  any  such  there  be."^ 
This  statute  seems  to  apply  to  semiceable^  as  well  as  bailable  process  ^^ 
And,  by  a  general  rule  of  all  the  courts  ^,  **  when  the  attorney  actually  Of  country  attor- 
suing  out  any  writ,  shall  sue  out  the  same  as  agent  for  an  attorney  in  ^  on  writsued 
the  country,  the  name  and  place  of  abode  of  such  attorney  in  the  out  by  agent, 
country  shall  also  be  indorsed  upon  the  said  writ." 

The  form  of  the  indorsement  required  by  the  schedule  to  the  Form  of  in- 
above  statute  ®,  to  be  made  on  the  writ  of  summoMf  if  no  attorney  be 
employed,  is  '*  This  writ  was  issued  in.  person  by  A,  B.  who  resides  at 

."    But  where  it  appeared  that  the  writ  of  summons  had  been 

indorsed  by  the  plaintiff,  who  was  his  own  attorney,  as  having  been 
issued  by  W.  Y,  of  Nelson  Terrace,  Stoke  Newington,  attorney,  in  per- 
son, this  was  holden  to  be  sufficient ;  although  Nelson  Terrace  was 
not  his  place  of  residence,  but  where  he  carried  on  his  business ' : 

*  StaL  7  &  8  Geo.  IV.  c.  71.  §  8.  Ad.  3.    9  Bing.  445.     1  Cromp.  &  M.  4> 

«»  Stat.  2  W.  IV.  c.  89.  §  18.    Ap-  •  No.  4. 

peod.  to  Tidd  Sup.  1 888.  pp.  268.  264.  '  Yardley  v.  Jones,  4  DowL  Rep.  45. 

274.  989.  1  Har«  &  W.  882.     10  Leg.  Obs.  626. 

°  Gilson  V.  Carr,  4  Dowl.  Rep.  618.  S«  C. ;  but  see  Lewis  v.  Davison,  1  Cromp. 

Uheg.Ohs.S90.3.CperPaUe»(m,3.  M.   &  R.  655.    5  Tyr.  Rep.  198.     8 

<>  R.  M.  8  W.  IV.  reg,  9.    4  Barn.  &  Dowl.  Rei).  272.  S.  C.  semb.  onUra. 

u 
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Altoroey  to  de- 
dare^  whether 
writ  issued  by 
him,  or  with 
his  authority. 


an^  the  comt  retuaed  to  set  aside  the  copy  of  a  wrk  of  tammottty 
becaose  the  word  *'  piamifff'"  wm  indorsed  on  the  back  of  the  writ, 
instead  of  the  plaintifTs  name  \  On  a  motion  to  set  aside  a  writ  of  ahk^ 
monSf  it  appeared  that  the  name  of  the  finn  to  which  the  attorney  on 
iSbe  record  belonged,  was  indorsed  on  the  writ,  instead  of  the  attorney 
himself  merely ;  and  that  the  residence  of  ^e  attorney  was  stated  ta 
be  ^  Grtnfs  fnn^  London"  aHhoogh  no  pert  of  Grains  Inn  was  ia 
London  ;  which  the  ja^e  held  to  be  sufficient^.  So,-  where  the  i»- 
diersement  ra»  tbas :  **  MUne^  Parry 9  Milne  and  Movrisj.  agents  for 
ShaWi  Bithricafr'^  widiout  stating  the  christiian  names  of  the  attoiniea^ 
the  court  held  it  to  be  sufficient  ^.  So,,  a  writ  indorsed  with  the  name 
of  the  firm  of  the  plaintiff's  attomies,  iv  sufficient,  aldiougfa  some  of 
the  persons  whose  names  are  given^  shall  have  ^ttcd  tbe  bnsine8S>. 
But  an  indorsement  describing  the  attorney  as  of  '^  Swtkm^tbm 
Suiiding4  "  only,  n  insufficient  ®.  And  iAm  fidiewmg  indorsement  bar 
also  been  deeased  insnfficieBt :  "  This  writ  was  issued  h^  W.  L.  of 
Vok.  9%,  Qnat  James  Streetr  Bed^wd  Romr  agent  for  the  pkintifip  \n 
person,  who  resides  at  BmrmoBik"  ^ 

There  is  also  a  clause  io  the  mdfbnnity  of  process  act  >,  timt  **  every 
"  attorney  whose  name  shaH  be  indorsed  on  any  writ  issued  by  an^r- 
^  ity  of  that  aet,  shall,  on  demand  m  writing  made  by  or  on  behaUf  of 
^  any  diefendant,  declare  fasthwitli,  whether*  sudi  writ  has  been  issae<f 
^  by  him,,  or  with  his  authority  or  privity ;  and  if  he  shaH  answer  in 
*  the  affirmative,  then  be-riiall  also,  in  case  the  courts  or  any  judge  of 
^  the  same,  or  of  any  other  courts  shdl  so  order  and  direct,  deeUms 


*  Htnnali  (or  Hennah)  «.  Wytnan*  a< 
DowL  Rei^  678.  t  Gromp.  M.  &  B. 
239.    &  Tfr.  Bep.  71tt»    1  Gale^  106. 

^  Engleheart  o.  Eyre  {or  Edwards),  S 
DowL  Repw  146.  6  L^.  Obs.  fSS.  a  C 
per  Patteton,  J. ;  and  see  King  v.  Monk, 
house,  2  DowL  Rep.  221.  4  Tyr.  Bep. 
284.  2  Cromp.  &  M.  814;  S.  C  Jelks 
«.  Vcy,  8  DowL  Rep.  87.  French  o.  Greg^ 
son,  9  Leg.  Obs.  188,  9.  S.  C.par  LUUe^ 
dale,  3*  Arden  v.  Jones  (or  Garry),  4 
DowL  Blep..  120.  2  Scott,  180.  1  Hodges, 
197.  10  Leg.  Obsu  199.  &  a  Lewis 
•.  Mewton,  1  Tyr.  &  6.  72.  1  Gale, 
288.    2.Ctomp^  M:  &  Ri  782.    4  DowL 


Btap.866.  ULe9.0bb874.&C.;faut 
see  Constable  o.  Jobnaon,  1  Cromp.  &  M* 
88.     8  lyr.  Rep.  2SL  a  C. 

'  Ficknanv.  CoUis,  8DowLRep.429. 

'  Hartley  p.  Rodenhurst,  4  DowL  Bep. 
748.     12  Leg.  Obs.  187.  S.  C. 

*  Ruttvi  Chine,  8  DowL  Rep.  886. 
10  Leg.  Obs.  lie.  a  a  and  see  Asdeo 
c.  Jones  (or  Garry),  4  DowL  Rep.  180. 
2  Scott,  186.  I  Hodges,  197.  10  Leg. 
Obs.  199.  a  C. 

'  Lloyd  V.  Jones,  1  MaesonJ^  W.  640. 
6  DowL  Rep.  161.     12  Leg.  Ofaft  2194 

aa 

«  2W.IV.  c89.  §17. 


ie 
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**  IB  fvVttfaig,  within  a  time  to  ht  idlowed  by  such  court  or  judge,  the 
**  profesnon,  occupation^  or  quality  and  place  of  abode  of  the  plain- 
^*  tiff;  on  pain  of  being  guilty  of  a  contempt  of  the  court  from  which 
*'  such  writ  afaall  appear  to  have  been  issued ;  and  if  such  attorney  If  not  so  issued, 
*'  sbdl  declare  that  die  writ  was  not  issued  by  him,  or  with  his  an-  ^e  discharge/; 
thorit^  or  privity,  the  said  court,  or  any  judge  of  either  of  the 
said  courts,  shall  and  may,  if  it  shall  appear  reasonable  so  to  do> 
**  make  an  order  for  the  immediate  discharge  of  any  defendant  or 
'*  defendants,  who  may  have  been  arrested  on  any  such  writ,  on  enter- 
**  mg  a  common  appearance."     And,  by  a  general  rule  of  all  the  and  ill  proceed- 
conrts  V  '<  if  any  attorney  riiall,  as  required  by  the  said  act,  declare  fuSier  onter.° 
t^at  any  writ  of  iummanSf  or  writ  of  capias^  upon  which  his  name  Is 
indorsed,  was  not  issued  by  him,  or  with  hn  authority  or  privity,  all 
proceedings  upon  the  same  shall  be  stayed,  until  farther  order." 

In  tbe  King's  Bench,  there  is  a  rale  of  courts  that  **  the  at-  Indorsement  of 
tomey  concerned  for  the  plaintiff  in  the  cause,  or  his  agent,  shaD,  ^T  f  abod 
u^n  aH  hmlable  mesne  process,  and  every  writ  of  attachment  and  and  addition,  on 
Jkri/aeitUf  and  capuu  ad  iaiufaciendumf  indorse  the  place  of  abode  ^e.  'm^^^k'* 
iCnd  addition  of  die  party  against  whom  the  writ  is  nsned,  or  such 
other  description  of  hkn,  ss  soeh  attorney  or  agent  may  be  able  to 
give."    On  this  nde  i^  was  deteimiined,  before  the  uniformi^  of  pro- 
cesis  act,  that  a  Aeriff  was  not  bound  to  execute  bafiable  process,  ~ 
on  whidb  the  place  of  adbode  and  additkm  of  the  defendant  were  not 
indorsed,  ahhou^,'  at  tlie  time  of  receiving  &e  eiqfia0y  he  made  no 
objection  to  the  want  of  such  indorsettnent^*    And  ihe  court  set 
■aide  a  capita  ad  satiirfaeiendmnp  on  iAnt  ground  tbat  the  rule  had 
not  been  complied  with ;  and  that  if  die  writ  were  suffered  to  remain 
in  force,  and  the  idwiiff  compelled  to  make  a  return^  be  might  be 
sttbfected  to  t!he  penl  of  an  action  for  an  eacape  ^.    But  die  court 
tnndd  not  disdiai^e  a  defendant  out  of  custody,  on  a  tesUOwm  capias 
ad  miii^iendmnf  aa  dw  ground  sf  the  want  of  an  indorsement  on 
the  capias  ad  satirfaciendum^  pursuant  to  the  above  rule  ®.     And  it 
has  been  determined,  that  so  much  of  the  above  nde  as  requires  that 

*  R.  M.  S  W.  IV.  rtg.  l<k    4  Bst&      tX^.  Obt.  970.  S.  C.   p&t  Taunion, 
lb  Ad.  4.    9  Bing.  447.      1  CnMnp.  Sc      J. 


K.  C  ^  Clarke  v.  Fklmer,  9  Bam.  &  C.  15S. 

^  S;.H.  t  A  S  Gso.  fV.  K.B.    i^     4Maii.  &R.  I4r.  S.  C. 


&  Aldr  660.    t  Chit  R.  877.     r  *  BtvMson  v,  Dumie,  4  DowL  Rep: 

DowL  &  IL  471.  aid  me  Tldd  Frse,  9      119;  aiid8eeTart>er(of  Fkilcer)^.  French, 
Id.  IStf.  5  Ner.  &  M.  068.     18  Leg.  Obs.  194. 

*  K«Kick«.  Naiiae7,lI>owLRepb66.      &  C. 
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Of  attorney's 
name  and  ad. 
dress,  &c.  in 
Exchequer. 


Indorsement  of 
amount  of  debt 
and  costs. 


on  all  bailable  mesne  process,  the  defendant's  place  of  abode  and 
addition  shall  be  indorsed,  is  in  effect  repealed  by  the  uniformity  of 
process  act^;  and  therefore,  the  want  of  such  indorsement  is  no 
objection  to  a  capias,  issued  under  that  act  \  Such  rule,  however, 
is  conceived  to  be  still  in  force,  as  to  the  indorsements  required  to 
be  made  on  writs  of  attachment,  fieri  facias,  and  capias  ad  satisfa- 
ciendum. In  the  Exchequer,  there  is  no  rule,  requiring  the  defendant*s 
residence  to  be  set  out  in  a  writ  of  capias  ad  satisfaciendum ;  and 
the  court  will  not  discharge  a  defendant  out  of  custody,  in  conse- 
quence of  its  being  omitted  <^.  And  though  there  is  a  rule  in  that 
court  ^,  that  "  the  name  and  address  of  the  attorney  issuing  any 
**  writ  shall  be  indorsed  or  written  thereon,  and  also  that  the  day, 
'^  month  and  year,  in  which  the  same  shall  be  issued,  shall  be  in- 
"  dorsed  or  written  on  all  writs  to  be  issued  in  the  office  of  Pleas  of 
"  this  court,"  yet  this  rule  seems  to  have  been  virtually  repealed  by 
the  uniformity  of  process  act  ^. 

To  ascertain  the  amount  of  the  debt  and  costs  claimed  by  the 
plaintiffi  and  to  give  the  defendant  an  opportunity  of  paying  them  in 
the  first  instance,  it  is  ordered,  by  a  general  rule  of  all  the  courts  ^ 
that  "  upon  every  bailable  writ  and  warrant,  and  upon  the  copy  of  any 
process  served  for  the  payment  of  any  debt,  the  amount  of  the  debt 
shall  be  stated,  and  the  amount  of  what  the  plaintiff's  attorney  claims 
for  the  costs  of  such  writ  or  process,  arrest,  or  copy  and  service,  and 
attendance  to  receive  debt  and  costs  s ;  and  that  upon  payment  thereof, 
within  four  days,  to  the  plaintiff  or  his  attorney,  further  proceedings 
will  be  stayed ;  but  the  defendant  shall  be  at  liberty,  notwithstanding 
such  payment,  to  have  the  costs  taxed ;  and  if  more  than  one  sixth 
sliall  be  disallowed,  the  plaintiff's  attorney  shall  pay  the  costs  of  tax- 
ation : "  which  rule  is  declared,  by  a  subsequent  one  ^,  to  be  appli- 
cable to  aU  writs  of  summanSf  distringas^  capias^  and  deUJoner,  issued 
under  the  authority  of  the  uniformity  of  process  act,  and  to  the  copy 


•  2  W.  IV.  c.  89. 

»  Bodfield  v.  Padmore,  6  Bam.  &  Ad. 
1095.  and  see  S  Chit.  Gen.  Pr.  215,  16. 

^  Strong  V.  Dickenson,  6  Dowl.  Rep. 
99.     1  Tyr.  &  G.  683.  S.  C 

-  R.  M.  1  W.  IV.  reg,  II.  §  1.  1 
Cromp.  &  J.  274,  6.  1  Tyr.  Rep.  157, 
8.  and  see  Shephard  v.  Shum,  2  Cromp. 
&  J.  6S2.     2  Tyr.  Rep.  742.  8.  C. 

«  2  W.  IV.  c.  89.  5  12. 


'  R.  H.  2  W.  IV.  reg.  II.  8  Bare. 
&  Ad.  390,  91.  8  B'mg.  805,  6.  2 
Cromp.  &  J.  199. 

<  Append,  to  Tidd  Sup,  I8S3.  pp.  268. 
270.  274.  278.  And  for  bills  of  costs,  u 
allowed  on  taxation  in  all  the  courts,  on 
the  above  rule,  see  Bills  of  Costs,  K.  B.« 
published  by  MaxmU,  in  1882. 

^  R.  M.  8  W.  IV.  teg,  5.  4  Bam.  & 
Ad.  2.     9  Bing.  444.    1  Cromp.  &  M.  3. 
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of  every  such  writ.  On  the  former  of  these  rules,  it  was  determined 
that  a  hill  against  an  attorney  %  or  copy  of  a  hill  filed  against  a  pri- 
9oner  \  was  not  process,  within  the  meaning  of  that  rule ;  and  there- 
fore, did  not  require  an  indorsement  of  the  amount  of  the  debt  and 
costs  claimed  by  the  plaintiff:  and  the  court  will  not  set  aside  pro- 
cess, on  account  of  the  debt  and  costs  not  being  indorsed  upon  it,  ac- 
cording to  the  above  rules,  unless  it  appear  by  affidavit,  that  the  cause 
of  action  is  a  debt  ^ ;  nor  can  it  be  set  aside,  on  that  ground,  in  an 
action  on  the  bail  bond  *^.  And  where  a  stack  of  hay  was  sold  by  the 
defendant  to  the  plaintiff,  with  liberty  ta  keep  it  on  the  defendant's 
premises  for  a  certain  time,  and  the  hay  was  seized  as  a  distress,  before 
the  expiration  of  that  time,  the  court  held  that  it  was  not  necessary  to 
indorse  on  the  writ  of  summons^  sued  out  for  the  above  cause  of  ac- 
tion, the  amount  of  the  debt  and  costs  *. 

The  form  prescribed  by  the  above  rules  directs,  that  if  the  amount  Form  of  such 
of  the  debt  and  costs  be  paid  to  the  plaintiff,  or  hib  attorney,  within 
four  days  from  the  service  of  the  writ,  further  proceedings  will  be 
stayed';  and  this  form  must  be  strictly  adhered  to:  Therefore, 
where»  in  the  indorsement  on  the  copy  of  a  writ  of  capias,  it  was 
stated,  that  further  proceedings  would  be  stayed,  on  payment  of  the 
debt  and  costs  within  four  days  from  the  execution  thereof  s,  or  of 
the  arrest  thereon  ^,  the  court  held  it  to  be  irregular :  but  an  in- 
dorsement requiring  the  debt  and  costs  to  be  paid  within  four 
days  afler  arrest  or  service,  is  sufficient  K     So,  where  the  plaintiff 

*  Lewellin  {or  Swellin)  v.   Norton,  4       Cromp.  &  J.  199.     Append  to  Tidd  5^t</i. 
Bam.  &  Ad.  868.  (6.)  I  Dowl.  Rep.  416.       18S2.  p.  101. 

4  Leg.  Obs.  41S.  S.  C  ;wr  Tauntimy  J.  ^  Shirley  v.  Jacobs,    1    Scott,  67.     3 

^  Long  v.  Wordsworth,  4  Barn.  &  Ad.  Dowl.  Rep.   101.     9  Leg.   Obs.  76,  7. 

S67.  S.  C.     Urquhart  o.  Dick,  3  DowL  Rep. 

*"  Curwin  o.  Motdey,  1  Dowl.   Rep.  |7.     9  Leg.  Oiis.  221,  2.  S.  C.     Colls  o. 

432.     4  Leg.  Obs.  801.  &  C.  per  PaUe-  .    Morpeth,  3  DowL  Rep.  28.     9  Leg.  Obs. 

son,  J.  and  see  Anon.  9  Leg.  Obs.  10.  jter  221.  S.  C.  /wr  Uuledalet  J.  and  see  Us- 

Ld.  DenmBoii  Ch.  J.  borne  v.  Pennell,  10  Bing.  681.    4  Moore 

'  Rowland  v.  Dakeyne,  (or  Dalreyne,)  &  S.  481.  2  DowL  Rep.  801.  S.  C    Lord 

2  DowL  Rep.  682.     8  Leg.  Obs.  108,  9.  Paget  v,  Stockley,  I  Hodges,  317. 

S.  C.     Smart  v.  Lovick,  3  DowL  Rep.  ^  Cooper  (or  Hooper)  v.  Waller  (or 

34.     9  Leg.  Obs.  188.  S.  C.  ;»r  LUOe-  Walker),  3  DowL  Rep.    167.     1  Cromp. 

daky  J.  M.  &  R.  487.     6  Tyr.  Rep.  ISO.  S.  C. 

*  Perry  t'.  Fstchett,  1  Cromp.  M.  ft  R.  Tsbram  v.  Thomas,  3  Dowl.  Rep.   167. 
67.     4  Tyr.   Rep.  726.     2  DowL  Rep.  9 1^.  Obs.  254.  S.  C. 

667.  S.  C.  '  Sutton  v.  Burgess,  I  Cromp.  M.&R. 

^  R.  H.  2  W.  IV.   rcg,  IL     3  Barn.       770.     6  Tyr.  Rep.  320.     3  DowL  Rep» 
&  Ad.    390,  91.     H   Bing.  305,  6.     2       489.     1  Gale,  17.  S.  C. 
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Statutes  and 
rules  respecting 
Indorsements, 
when  directory, 
or  imperative. 


claims  a  sum  for  dehtf  witli  kUereti  A^ireaa  from  a  certain  dagTf  ai  M 
Buffieiendy  certain  *.  And  where  die  qfidtwU  of  debt  W9m  for  money 
lent  generally,  and  the  indorsement  on  die  capias  stated  ftho  4*ht  to 
be  due  on  a  promissory  note,  the  oonrt  held  it  not  to  he  a  yarianoe'f. 
An  irregularity  in  the  indcwsement  is  no  ground  for  setting  aside  the 
writ  itself,  or  for  cancelling  the  hail  bond«  if  the  plaintifl^  npon  ap^ 
doe  of  die  ofojecdon,  amends  tiie  defect,  which  lie  is  allowed  tg  do^« 
on  payment  of  costs.  Where  the  defendant  feils  to  pay  the  debt  and 
costs,  within  the  dme  mendoned  in  die  indorsement  on  the  writ*  be 
is  not  mdded  to  a  stay  of  proceedings,  on  payment  of  the  sum  so 
indorsed  ^. 

The  statutes  and  rules  of  court,  respecting  indorsemenis  on  mesne 
process,  are  in  some  cases  considered  as  directory  only,  and  in  othem 
as  imperative.  Where  an  act  of  parliament  requires  a  thing  to  be 
done  generally,  (without  requiring  it  to  be  done  by  any  officer,  &c. 
under  a  penalty,)  and  does  not  say  that  for  want  of  the  thing  t^ 
quired,  the  writ,  &c.  shall  be  void,  it  has  been  said  that  anch  act 
is  directory  only,  and  proceedings  ought  not  to  be  stayed  for  omitting 
it«.  Thus,  the  statutes  5  &  6  W.  &  M.  c.  21.  $  4.  and  9  &  10  V«  UL 
c.  25,  §  42.  requiring  the  officer  who  signs  bailable  process  to  aet  down 
thereon  the  day  and  year  of  his  signing  the  same^  were  holden  to  be 
directory  only'.  So,  the  statute  12  Geo.  I.  c.  29.  which  requires 
die  sum  specified  in  the  qffUUant  of  the  cause  of  acdon,  to  be  indorsed 
on  the  back  of  the  writ  or  process  for  holding  the  defendant  to  sper 
cial  bail,  was  formerly  considered  to  be  merely  Rectory  to  the 
sheriff;  and  not  to  avoid  the  process,  when  the  sum  sworn  to  was 
not  indorsed  upon  it  s.  But  it  is  now  necessary,  by  the  uniformity 
of  process  act*',  that  the  sum  sworn  to,  for  which  bail  is  required 
by  affidavit^  or  order  of  a  judge,  should  be  indcnrsed  on  the  writ  of 


*  Coppdo  (or  Copp^)  0.  Brown.  1 
Cromp.  M.  &  R.  676.  6  ly.  Rep.  217. 
S  PowL  Rep.  166.  9  Leg.  Obe.  26S. 
S.  a  ^eidy  V,  Heame^  S  DowL  Rep. 
I99t,  per  Park€,B, 

^  PtiUerfOn  «•  Hibbershini,  I  Hodges, 

aie. 

"  Patt^  108. 

'  Bomditcb  (or  Bowdidg^}  v,  Slaney,  4 
Dowl.  Rop.  140.  2  Scott,  197.  2  Ring. 
K.  R.  142.     i  Hodges.  224,  S.  C 

^  Grice  V.  Alkiv  Bvnes.  414w  Pr.  Reg. 
442.  S,C. 

'  Coleby  v.  Norris,  1  Wils.  91.  and 


kindle  ff.Ricardo,  2  Moore,  242.  1  Bsod. 
&  Biog.  17.  S.  C.  Millar  (or  MUkr)  au 
Bowden,  1  Crompi  &  J.  66S.  I  Pocs 
N.  R.  104.  2  TjT.  Rep.  112.  S,  O. 
Perry  v.  Turner,  2  Croipp.  4  J.  9^.  1 
Pric^  N.  R.  161.  2  Tyr,  Rep.  128«  4 
Dowl.  Rep.  SOO.  &  C 

>  Giice  V.  AUeo,  Baafs,  41^  Pr. 
Reg.  442.  S.  C.  Whiskard  v,  WiUei^  1 
Bur.  3S0.;  but  ^  HiH  o.  Heale,  2  New 
Rep.  a  P.  202.  per  Sir  J.  liam^fidd,  Qb, 
J.  tetnb,  conira, 

>"  2  W.  IV.  c.  39.  Scbed.  No.  4^6. 
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ftf^Mfi  «r  deLminer,  This  iadLofflement,  however^  need  not  bedatied  * ; 
and  where  the  writ  was  indoived,  "  Bail  for  4AL  mid  vpnftmkp  by 
^ijfiAimt,"  it  was  deemed  8ufficieIlt^  Hie  statute  »  Geo.  IL  e.  £3w 
J  JS2.  which  directs  the  name  of  the  attorney  immediately  netaioed 
4Mr  employed  by  the  plaintiff,  to  be  subeortbed  to  or  indorsed  on  ibe 
Itfocess,  and  the  rule  of  court  in  the  Exchequer^,  which  requires 
^m  name  4md  address  of  the  attorney  issuing  any  writ,  to  be  indorsed 
or  written  th^eoa,  w»e,  belbre  the  uniformity  of  prooeas  act  <^,  cod* 
■idered  as  imperaiwe^;  and  indorsing  the  name  of  the  .ogen^  was 
Aot  deemed  sufficient :  the  object  of  the  staitute  and  ruk  being,  «o 
give  the  defendant  an  opportunity  of  settling  the  action,  without 
incurring  further  expense ;  and  if  the  name  of  the  iigetU  only  were 
atated,  who  probably  lives  at  a  distance,  the  defendant  would  not 
have  that  opportunity^.  It  was,  indeed,  decided  in  one  case*,  by  the 
court  of  Exchequer,  that  the  latter  part  of  the  above  rufe,  which 
requires  the  day  of  the  mondi  and  year  to  be  indoned  or  written  on 
the  process,  was  merely  directory ;  and  the  comrt  wonU  not  set 
aside  the  service  of  process,  because  there  was  no  each  indorsement 
tfaer^pQs  but  this  decision  was  afterwards  oivemikd'.  It  is  also 
now  settled,  that  the  rules  of  .aU.J2  W.IV.tv^.  U.  anditftoLiS  W.IV. 
reg*  6;  as  to  Jthe  indorsement  on  prooess,  of  the  amount  of  the  date 
and  costs  claimi^  by  the  plaintiff,  are  not  merely  ifireotory,  but  im^ 
peraiive^:  for,  as  was  observed  by  the  late  Mr.  Justice  Jounlos, 
"  to  say  that  the  rule  ismerelyciirtfclory,  is  only,  in  other  words,  to  say 
that  it  means  nothing :  We  have  deteKUuned  to  treat  the  dereficdon  ef 
it,  as  an  irregularity :  It  is  a  very  important  rule ;  and  the  objeet  of 
it,  which  is  to  enable  the  defendant  to  pay  debt  and  costs,  before  any 
unnecessary  expense  is  incurred,  would  be  disappointed,  if  this  were 
not  considered  as  an  irregularity."  ^ 


*  Webb  V.  LawxeDce»  2  DowL  Rep.  81. 
1  Ccx>mp.  M.  &  R.  806.  3  Tyr.  Rep. 
900.     6  Leg.  Obs.  461.  S.  C. 

»»  R.  M.  1  W.  IV.  n^.  II.  §  1.  1 
Cromp.  &  J.  274, 5.  1  Tyr.  Rep.  167, 8. 
jifUe,  100. 

'  8  W.  IV.  c.  S9. 

*  Grice  V.  Allen,  Barnef,  414.  Ft. 
R^.  442.  &  C.  Shephard  {or  Sheppard) 
V.  Shum,  2  lyr.  Rep.  742.  2  Cromp.  k 
J.  eS2.  S.  C.  and  see  S  Chit.  Gen.  Pr. 
72,  S. 

*  Millar  (or    Miller)    v.    Bowdcn,    1 


Cromp.  &  J.  563.  1  Pricey  N.  R..104.  2 
Tyr.  Rep.  1 12.  S.  C;  and  aee  Fto7«.  Xww 
ner,  2  Cromp.  &  J.  98.  1  Price,  N.  R. 
161.  2  Tyr.  Kepu  128.  I  DowL  Rep. 
SOO.  8.  C. 

'  Ryley  v,  Boiasomas,  1  DowL  Rep. 
888.  4  Leg.  Obs.  26.  S.  C  Sheppard 
0.  Shum,  2  Tyr.  Rep.  742.  2  Cromp.  & 
J.  688.  S.  C.  and  see  Robinson  v,  Stewart, 
1  Price,  N.  R.  48.  106.  «.  Chit  Pr. 
Jddend,  «2.  (II.)    8  Chit  Gen.  Pr.  78. 

'  Ryley  v,  Boissomas,  1  Dowl.  Rep. 
888.    4  Leg.  Obs.  26.  6.  C.    Tamkini 
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tween  void  and 
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cess. 


There  is  also  a  tnaterial  distinction,  to  be  attended  to  in  practie^^ 
between  void  and  irregular  process.  When  the  process  is  vM,  as  was 
the  caise,  before  the  uniformity  of  process  act,  if  it  were  returnable  on 
tidies  non\  or  if  a  term  intervened  between  the  teste  and  return*; 
it  was  so  entirely  void^  that  the  sheriff  was  not  bound  to  execute 
the  same,  and  an  action  of  trespass  might  have  been  maintained 
against  him,  or  his  officers,  for  so  doing,  or  against  the  party,  or  his 
attorney,  for  issuing  the  writ  So,  if  a  writ  be  issued  against  an  am" 
bassadort  or  his  domestic  servant,  it  is  declared  by  statute  c,  to  be  void 
to  all  intents  and  purposes  :  and  a  writ  of  summonSf  bearing  date  on 
a  Sunday i  is  a  nullity,  which  cannot  be  waived  ^.  But  if  the  process  be 
merely  irregular,  it  is  not  void,  but  remains  in  force  until  the  court,  on 
motion,  has  set  it  aside ;  and  the  sheriff  or  party  is  not,  in  the  mean 
Consequence  of  time,  liable  to  an  action  for  what  was  done  under  it®.  And,  by  a 
rSn^&c.  general  rule  of  all  the  courts',  it  is  declared,  that  "if  the  plaintiff,  or 
en  writ,  or  copy,  his  attorney,  shall  omit  to  insert  in,  or  indorse  on  any  writ,  or  copy 

thereof,  any  of  the  matters  required  by  the  uniformity  of  process  acts 
to  be  by  him  inserted  therein,  or  indorsed  thereon,  such  writ,  or  copy 
thereof,  shall  not  on  that  account  be  held  void ;  but  may  be  8e1%side 
as  irregular,  upon  application  to  be  made  to  the  court  out  of  which 
the  same  shall  issue,  or  to  any  judge."  This  rule  has  been  holden  to 
to  be  compulsory  on  the  plaintiff^  :  and  it  applies  to  process  issued 
Setting  aside  under  the  %  W.  IV.  c.  89.  against  attomies  \  Upon  this  rule,  it 
HTttn^ty.'  °'    appears  that  proceedings  may  be  set  aside  for  irregularity,  in  cases 

where  the  forms  in  the  schedule  to  the  uniformity  of  process  act,  are 
not  strictly  adhered  to  ^;  or  the  copies  do  not  correspond  with  the  pro- 
cess ' :  And  a  writ  of  capias,  to  answer  the  plaintiff  in  an  action  of 
trespass  on  the  case  upon  promises,  is,  we  have  seen  \  merely  vrregular^ 


0.  Chilcote,  2  DowL  Rep.  167.  6  Leg. 
Oba.3S8.  S.  C 

'  Mills  V.  Bond,  1  Str.  899.  Ken- 
worthy  V*  Peppiat,  4  Bam.  &  Aid.  288. 

0  Shirley  v.  Wright,  S  Salk.  700.  2  Ld. 
Raym.  775.  S.  C.  and  see  Tidd.  Prac.  9 
Ed.  515; 

*  7  Ann,  c.  12.  and  see  Tidd  Frac,  0 
Ed.  191. 

^  Hanson  v.  Shaclcelton,  4  Dowl.  Rep. 
48.  1  Har.  &  W.  842.  10  Leg.  Obs. 
476.  S.  C.  per  Coieridge,  J. 

*  Philips  V.  Blron,  1  Str.  509.     Red- 


dell  (or  Riddell)  v.  Pakctnan,  2  Cromp. 
M.  ^  R.  SO.  1  Gale,  104.  5  Tyr.  Rep. 
721.  8  Dowl.  Rep.  714.  S.  C.  and  see 
8  Chit.  Gen.  Pr.  75. 

f  R.  M.  8  W.  IV.  reg.  10.  4  Barn.  & 
Ad.  8.  9  Bing.  445,  6.  1  Cromp.  & 
M.  4,  5. 

«  2  W.  IV.  c.  39. 

^  Tomkins  v.  Chilcote,  2  DowL  Rep. 
187.  6Leg.Ob8.SSS.  S.  C  per  Taun- 
ton, J. 

t  Ante,  66.85.  91. 

*  Ante,  88. 
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and  not  void^;  and  the  defendant,  to  avail  himself  of  the  objection, 
must  kpplj  in  proper  time  to  set  it  aside*. 

-  A  party,  however^  cannot  take  advantage  of  any  error  or  defect  in  the  Application  for, 
process,  after  he  has  appeared  to  it  \  or  taken  the  declaration  out  of  the  ^  ^  ^ 
offices  or  obtained  time  to  put  in  bail  to  the  action  ^ ;  for  it  is  the  uni- 
versal practice  of  the  courts,  that  the  application  to  set  aside  process  for 
irregularity,  should  be  made  as  early  as  possible,  or,  as  it  is  commonly 
said,  in  the  first  instance  ® :  And  accordingly,  by  a  general  rule  of  all 
the  courts  ^  <*  no  application  to  set  aside  process  or  proceedings  for 
irregularity,  shall  be  allowed,  unless  made  within  a  reasonable  time ; 
nor  if  the  party  applying  has  taken  a  fresh  step,  after  knowledge  of 
the  irregularity."  This  rule  has  been  holden  to  apply  as  well  to  the 
case  of  a  prisoner,  as  to  other  persons  >.  And  as  the  plaintiff  has  now 
«  right  to  go  on  with  the  cause  in  vacation,  as  well  as  in  term  time, 
where  a  defendant  has  been  irregularly  served  with  process  early  in 
vacation,  he  is  not  allowed  to  wait  till  the  ensuing  term ;  but  is  bound 
to  apply  in  vacation,  to  a  judge  at  chambers,  if  he  wish  to  take  advan- 
tage of  the  irregularity  \  It  has  also  been  determined,  that  a  motion 
to  set  aside  the  service  of  a  writ  of  dutringas,  for  irregularity  in  the 
indorsements  thereon,  &c.  must  be  made  within  a  reasonable  time  after 


*  Gurney  t;.  Hopkinson,  1  Cromp.  M. 
&  R.  687.  5  lyr.  Rep.  211.  S  DowL 
Rep.  189.  S.  &  and  flee  Ward  ti.  Turn- 
moo,  1  Ad.  &  £.  619.  4  Nev.  &  M. 
876.  &  C. 

^  Rex  V.  Uue,  1  Str.  155.  Wilson  v. 
Fiocb,  Barnes,  16.S.  Wade  ▼.  Wadman, 
id.  167.  Langley  v.  Bailifis,  &c.  of  East 
Retford,  id.  415.  Fox  v.  Money,  1  Bos. 
&  P.  250.  Dyer  v.  Bullock,  id.  844.  and 
«ee  Tidd  Prac  9  Ed.  160,  61.  518. 

*  Morgan  v,  Luckup,  Cas.  temjt. 
Hardw.  242.  Caswall  v.  Martin,  2  Str. 
1072,  8.  Marquand  v.  Mayor,  &c.  of 
Boston,  Barnes,  416.  Whale  «l  Fuller, 
1  H.  Blac.  222,  8.  C.  P. 

*  Moore  v.  Stockwell,  6  Bam.  &  C. 
76.     9  Dowl  &R.  124.  S.  C. 

*  Petrie  V.  White,  8  Durnf.  &  E.  7. 
D*Argent  v.  Vivant,  1  F^ast,  884,  5. 
Steele  v.  Morgan,  8  DowL  Be  R.  450. 
Warren  v.  Cross,  9  Pricey  687.  Fynn 
(or  Fyson)  v.  Kemp,  2  Dowl.  Rep.  620. 
4  Tyr.  Rep.  990.  8  Leg.  OIjs.  491.  S.  C. 


'  R  H.  2  W.  IV.  reg.  I.  §  S3.  8 
Bam.  &  Ad.  878.  8  Bing.  292,  8.  2 
Cromp.  <&  J.  177. 

'  Primrose  v.  Baddeley,  2  DowL  Rep. 
850.  2  Cromp.  &  M.  468.  4  Tyr.  Rep. 
870.  S.  C.  Fifet;.  Bruere,  4  DowL  Rep. 
829.  1  Hodges,  817.  11  Leg.  Obs. 
810.  S.  C.  Fownes  v.  Stokes,  4  Dowl. 
Rep.  125.  2  Scott,  205.  S.  C. ;  but  see 
Rock  r.  Johnson,  1  Tyr.  &  G.  48.  4 
Dowl  Rep.  405.  1 1  Leg.  Oba.  470,  71. 
S.  C.  Taylor  v.  Slater,  2  Scott,  839.  semb, 
contra. 

*•  Cox  V.  TuUocb,  1  Cromp.  &  M. 
581.  8  Tyr.  Rep.  578.  2  DowL  Rep. 
47.  S.  C.  and  see  Ellison  v.  Roberts  {or 
EUiston  V.  Robinson),  4  Tyr.  Rep.  214. 
2  Cromp.  &  M.  848.  2  Dowl.  Rep.  241 . 
7  Leg.  Obs.  866,  7.  S.  C.  Lewis  v.  Da* 
vison,  1  Cromp.  M.  &  R.  655.  5  Tyr. 
Rep.  198.  8  DowL  Rep.  272.  S.  C. 
Excheq.  Hinton  v.  Stevens,  4  Dowl. 
Rep.  288.  1  Har.  &  W.  521.  1 1  Leg. 
Obs.  100,-101.S#C. 
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tho  Mffvioe  tbereof ;  waA  thst  mgkkm  dsjis  is  an  mreMcmdilft  dMby 
in  thb  respect,  provided  the  defeaidAnt  miglit;  luiTe  ^oine  earlier',  fio^ 
vhere  the  fvrit  o£«fmfi0Mtv«8  lerved  «m  Ihe  25di  OotoArr^lnit  the  mppli* 
cati<Mi  int  Ae  nde«tn  to  let  it  aside,  on  the  gfonndef  an  irvcgukntsr  io 
the  indonement,  fvaa  not  made  until  the  9d  iVimmkr,  that  hmg  Ika 
fertt  dagr  of  term,  (the  $ecomi  of  the  month  having  &Ikn  on  a  jS^wby,) 
the  application  was  hoUen  to  he  too  late^:  and  it  aecmt,  (hat  a 
motion  to  aet  asidea  writ  of  smmnom  Soft  ittregalarity^  muit  be  made 
within  famr  daya^.  Where  an  arreat  waa  ca  the  ^9fli  /aaaory, 
and  on  the  10th  Mareh^  the  defendant  made  appfication  to  ha  dis*- 
^ai^ed  out  of  cnatadj,  en  acooont  of  irregidari^  in  the  oajptof ,  the 
conrt  held  that  the  aj^lieatieo  waa  not  made  widiin  a  reaaonaUe  lame, 
aa  rei}ttired  by  the  above  rnle  4 :  Aaddieillneeaof  awitneasttowhora 
a  eommiaaioner  of  the  court  might  be  aeDt  to  take  his  n^jidmnt^  n  no 
exome  for  ddaj,  in  making  an  application  to  rasciadan  order  for  aei* 
tiag  aside  a  writ  of  mmmoMi  on  Ihe  ground  of  irregalariijr  ^  But  a 
lapae  of  Jtadayt  waa  ruled  not  to  be  too  great,  to  pracbide  a  aMtioa 
ia€  setting  aside  the  copy  of  a  writ  of  captoa,  and  diachanging  the  da- 
fimdant  oat  of  eostodyi  lor  irregularity  in  the  indonement  *i  And  a 
defendant  having  delayed  iaw  months  in  making  the  applieatiooy  is  not 
a  waiver  of  his  right,  if  the  e^fidaoit  on  which  he  was  arrested,  has  not 
been  taken  by  a  competent  authority «.  So,  where  the  service  of  a 
writ  of  iummofu  was  inregalar,  a  defimdant,  it  seems,  is  not  bound  to 
move  to  set  it  aside,  untfl  the  notice  of  declaration  be  served  ;  as  he 
cannot  until  then  know  that  the  plaintiff  intends  to  proceed  \  Wheife 
the  writ  was  irregular,  as  being  in  tretpass,  and  yet  claiming  a  debt^ 
and  the  defendant  neglected  to  move  to  set  it  aside  within  proper 
dme^  yet,  as  it  was  followed  by  a  declaration  varying  from  the  writ,  ifiz^ 


*  Wright  V.  Warreo,  S  Mqom  &  8. 
16a.  a  DovL  Bfp.  784.  &  C.  sml  «s 
"SaUmn  HL  Roberta,  (or  BUidon  «.  ilobio* 
tan,)  2  Dowl.  Rep.  241.  7  Leg,  Obf. 
306,  7.  SL  C  Fjfoin  (or  Fyso^)  «.  Kemp, 
2  Dowl  Rep.  680.  4  Tyr.  Rep.  990. 
6  Lqp.  Otm.  491.  a  C  Gurney  v.  Hop. 
bioaon,  1  Civwip.  M.  &  R.  687.  6  Tyr. 
Rep.  811.  3  DowL  R^  J89.  S.  C 
4fiief  8&     Tidd  Aoc,  9  Ed  161.  618. 

^  l^r  9.  Qnmu  9  DowL  Rep.  439. 
9  Leg.  Obt.  178.  8.  C  awl  fee  Gnvm 
tK  Walter,  1  Seott*  810.  Hinton  u 
Steresi,  4  Dowl.  Rep.  £88.  1  Har.  & 
W.  Ml.     11  Leg.  ObylOO,  101.  S.  C 


Cbufab  V.  Hiobobw,  1  Han  &  W.  666. 

*  Ch«lib«.;Niebolfaml  Har.&W.666. 
'  Foote  V.  Dick,  1  Har.  &  W.  807. 

•  Orton  V.  Fraiie%  4  DowL  Repu  698. 
1  Har.  &  W.  678.  &  C 

'  Smith  9.  Penndl,  8  DowL  Rep.  664. 
per  Parket  B.;  and  see  Jenria  v.  Jones,  4 
Dowl.  Repi  610.  1  Har.  &  W.  664.  11 
Leg.  Obs.  406^  6.  8.  C 

'  Sbarpe  v.  Johnsoi^  8  Ring.  N.  R. 
846.  8  Scott,  406.  lHodge8,898.  4 
DewL  Rep.  884.  U  Leg.  Obs.  1)7,  !& 
8.C. 

^  Da?is  c  Lawtou,  11  Leg.  Obsi  859. 
per  FaiUson,  J. 
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proceti. 


ui  msmipHU  tbe  opvift  Mt  aaU^  bdlh4«ddiiili0ii  mdivrft^.  And  iUi 
ealTy  •f  an  uppeftTttnee  liy  aiilabliff  fiir  a  AB&|idanl»  does  not  opcmte 
M  a  waiver  ef  an  ob§ecti<iiiftQ  tlw  copy  of  tke  writK 

Befixre  tba  tnifonnity  of  pnopeM  ad,  the  couits  would  ui  goneml  f^]^^^;^°^^  ^ 
liava  amended  Ae  proeessy  MrboK  thare  was  any  thing  to  ameod  by^: 
and  the  proceBs  by  origimil  might  have  bean  amended*  aa  well  aa  the 
prooeas  by  biU^p  B^t»  aii^ce  ihe  above  aet,  all  the  judgaa  have  oome  to 
a  reaofauioa  not  to  amend  tfae  prpoeaf,  if  the  forsM  pieaoribed  by  the 
aebednle  to  ihe  aetare  not  atriedy  adbeved  to>  except  where  the  atar< 
Urte  of  Umitationa  wonld  otherwise  be  a  bar  to  a  firesh  action^  The 
plaintiff  cannot  alter  hia  writ  after  aeryiee'i  and  a  notice  not  to 
appearto  the  copy  of  the  writ  first  aerved,  will  not  enre  die  defeetC 
But  where  the  action  would  otherwjae  be  barred  by  the  statute  of 
liniitatieBa»  the  judges  bave^  in  several  inslanoea,  allowed  the  pvooeas 
to  be  amended*  on  payment  pf  costs  i  Thus,  in  an  action  againat  the 
inhabitanta  of  a  diatrictt  for  damage  done  by  a  mob»  on  the  7  &  8  Qeo. 
lY*  £•  31.9  the  court  allowed  the  pmeeedings  to  be  amended^  by  auk* 
stituting  the  word  '< borough^-  £ox  ^'hundved/'  there  being  no  such 
hundred,  and  the  time  for  eommeneing  a  fresh  action  having  eiqured'. 
fio»  in  an  adjon  by  esLeeuton*  where  the  defendant  pleaded  in  abata-r 
ment  the  nm^oinder  of  one  executor,  who  had  not  proved,  th^  eourt 
allowed  the  process  to  be  amended,  on  payment  of  costs ;  aa  the 
at«tute  of  linutaiians  would  have  hem  a  bar  to  a  SttA  action^.  The 
eourt,  in  these  caaes,  has  power  to  amend  the  wri^  becauae  it  is  the 
act  <tf  the  court,  and  a  reosrd  in  dieiv  own  custody^;  but  it  is  othesr 
wiae  when  they  are  called  on  to  amend  a  9cpyt  which  la  the  act  of  the 
par^,  wetf  which  the  oouvt  has  no  coolvouU:  and  therefore,  if  the 
^^fpy  ^f  a  (»pio#  delivered  to  the  defendant,  do  not  exactly  oarrespend 
with  the  original,  the  court  will  in  no  ease  allow  it  to  be  amended*^. 


*  Edwards  v.  DignaiB,  2  Dgur).  Ilqk 
240.  4  Tyr.  Rep.  SIS.  2  Crqmp.  &  M. 
346.  S.  C^per  Bmfley,  B. 

^  Chalkky  o.  Carter,  4  DowL  Rep. 
4$M),     1  I^r.  it,  G.  210.  &  C 

*  TSda  frac.  9  ^.  161. 

^  Id.  ISO.  «ivi  tks  aHthoritiea  there  re- 
ferred tp. 

*  Lfkin  r.  WatWHW  (or  UlaMte,)  % 
PowL  9ep,  69a.  4  Tyr.  R«F  «39^ 
8.  Q.  IkClk  v»  Ooiaett,  1  Scolt,  31a. 
Partridge  v.  WaUbank,  (or  WeUbask,)  1 
l^e^a  Ic  W.  316.  S  Dowl  Rep^  a& 
12  Leg.  Obs.  101.  S.  C. 


'  Glenii  V.  WiDm,  4  PowU  Rq?.  9M1. 
Anon.  11  L^.  Obi,  164,  5.  S.  C 

'  HortoD  V.  Ibbabitanta  of  Stamford,  2 
Dowl  Rep.  96.  1  Cromp.  &  M.  77S.  8 
Tyr.  Rep.  869.  S.  C.    Ant^  68. 

k  Lakin  v.  Watson,  (or  MMsie,)  S 
Powl.  Repu  eas.      4  Tyr,  Rep.  630. 

s.a 

>  3iy6eld  v.  Street  10  Bing,  28.  8 
MQDre&&4Q6,  2  DowL  Rep,  74a  8.  C. 
jPfr  Tmial^  Ch.  J. 

^  Id.  ib,  Nic0] «.  Bogrn,  10  Ring.  38a. 
a  Mof>ie  &  8«  812.    2  DowL  Rfl|k  761. 
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Entry  of  pro- 
cess on  record, 
to  avoid  statute 
of  limitations. 


A  di8tinctiohy1iowever»  has  been  made,  between  the  effect  of  non-com^ 
pliance  with  an  act  of  parliament,  and  a  rule  of  court :  and  on  that 
ground,  though  the  court  will  not  in  general  allow  the  writ  to  be 
amended,  if  it  do  not  follow  the  form  prescribed  by  the  act,  yet  where 
the  indorsement  of  the  amount  of  the  sum  claimed  for  debt  and  costs 
is  defective^  and  does  not  follow  the  form  directed  by  the  rules  of 
H.  ft  W.  IV.  reg.  II.  and  M.  S  W.  IV,  reg.  5,  the  judges  have  come  to 
a  general  resolution,  to  allow  the  indorsement  to  be  amended,  on 
payment  of  costs,  and  proceedings  to  be  stayed  until  four  days  after 
the  amendment  made,  to  give  the  defendant  an  opportunity  of  pay- 
ing the  debt  and  costs  K  But  the  court,  in  one  case  ^  determined,  that  a 
judge  at  chambers  cannot  amend  the  indorsement  on  a  writ  of  mm- 
moiM,  by  reducing  the  amount  of  the  claim  indorsed  upon  it,  in  order 
to  try  the  cause  before  the  sheriff*.  In  a  subsequent  case,  however, 
it  was  holden,  that  where  a  cause  is  proper  to  be  tried  by  the  sheriff^ 
under  the  writ  of  trial  act,  but  by  mistake  a  larger  sum  is  indorsed 
on  the  writ  than  the  plaintiff*  claims,  and  than  is  allowed  by  the  act,  the 
court  will  allow  the  writ  to  be  amended  ^ 

In  order  to  avoid  the  statute  of  limitations,  it  is,  we  have  seen^,  ne- 
cessary, by  the  uniformity  of  process  act*,  that  ihe  writ  of  summom  or 
capias,  by  which  the  action  was  commenced,  and  the  return  of  turn 
est  inventus,  should  be  entered  of  record,  within  one  calendar 
month  next  after  the  expiration  thereof,  including  the  day  of  such  ex- 
piration, and  the  roll  docketed  and  filed  in  the  treasury  of  the  court. 
The  writ  was  formerly  entered  on  a  roll  of  that  term  wherein  it  was 
returnable :  and,  in  the  King's  Bench,  it  was  entered  in  Juec  verba :  after 
which,  the  roll  proceeded  with  an  entry  of  die  plaintiff*'s  appearance, 
the  sheriff*'s  return  of  nofi  est  inventuSf  and  continuance  of  the  process 
from  term  to  term,  by  vicecomes  non  misit  breve^  to  the  term  of  the 
declaration.  In  the  Common  Pleas,  the  roll  merely  contained  a  re- 
cital of  the  writ,  with  an  entry  of  the  plaintiff''s  appearance,  and 
sheriff*'8  return,  &c. :  But  now,  the  process  being  the  same  in  all  the 


*  Urqubart  r.  Dick,  K.  B.  S  DowL 
Rep.  17«  9  Leg.  Obs.  821.  S.  C.  Shir- 
ley  V.  Jacobs,  C.  P.  S  Dowl.  Rep.  101. 
1  Scott,  67.  9  Leg.  Obs.  76,  7.  S.  C. 
Cooper  (or  Hooper)  v.  Waller,  Excfaeq.  S 
DowL  Rep.  167.  1  Cromp.  M.  &  R.  437. 
9  Leg.  Obs.  254.  S.  C.  Ld.  Paget  v. 
Stockley,  1  Hodges,  317. 

b  Trotter  v.  Bass,  S  Dowl.  Rep.  407. 
I   Ring.  N.  R.  516.     1  Scutt,  40^.     1 


Hodges,  23.  0  Leg.  Obs.  414.  S.  C 
and  see  Edge  v.  Shaw,  4  DowL  Rep.  1^9. 
2  Cromp.  M.  Jie  R.  415.  S.  C 

^  Edge  e.  Shaw,  4  DowL  Rep.  189.  2 
Cromp.  M.  &  R.  415.  S.  C.  Frodsham 
V.  Round,  4  DowL  Rep.  569.  1  Har.  & 
W.  667.     1 1  Leg.  Obs.  323,  4.  S.  C. 

<  jintCy  16,  17. 

«  2  W.  IV.  c.  89.  §  10.  and  seeTidd 
Prac.  9  Ed.  162. 
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courts,  by  the  uniformity  of  process  act",  by  which  proceedings 
may  be  had  in  term  or  vacation  \  and  continuances  by  vicecomes  nan 
misit  breve  being  abolished,  by  a  rule  made  on  the  law  amendment 
act*',  the  entry  of  the  writ  of  iummanSf  or  capias,  on  the  record,  is 
dated  on  the  day  of  the  month  and  year  on  which  it  is  made ;  and  after 
setting  out  the  writ  m  hcee  verba,  as  was  formerly  done  in  the  King's 
Bench,  it  proceeds  to  state  the  return  of  non  est  inventus,  by  the  plain- 
tiff, or  his  attorney,  to  the  writ  of  summons,  or  by  the  sheriff  to  the 
writ  of  capias,  within  one  calendar  month  next  after  the  expiration  of 
the  writ,  and  that  the  defendant  has  not  appeared  to  the  action,  ac- 
cording to  the  exigency  thereof;  and  that  the  plaintiff  thereupon 
prayed  another  writ  to  be  issued,  in  continuation  of  the  former  one, 
which  was  granted  to  him,  and  issued  by  the  court  (setting  it  out  in 
kac  verba) ;  which  last  mentioned  writ  contained  a  memorandum  in- 
dorsed thereon,  or  subscribed  thereto,  stating  the  day  of  the  date  of 
the  first  mentioned  writ  ^. 

■  2  W.  IV.  c.  39.  Batd.  &  Ad  Append,  ii.     10  Bing.  464. 

^  Post,  182,  3.  2  Cromp.  &  M.  11. 

.   *  R.   PI,  Gen.  H.  4  W.  IV.  reg.  2.  5  *•  Append.toTidd5^i>.18SS.p.262,&c. 


CHAP.  IX. 


Of  the  SfiitvicB  ^  the  Writ  qf  SuMttcm» ;  atid 
Execution  af  the  Weit  cf  Dibtrikoas. 


How  treated  of.    H  AVIN6  stated,  in  fortner  Chapters,  the  process  by  writs  of  «iim* 

mofis  and  distringas,  in  ordinary  cases  %  as  well  as  against  peers  of 
the  realm ^,  and  members  of  the  House  of  Commons^,  and  against 
corporations  S  and  hundredors*^,  and  the  writ  of  capuw,  and  process  of 
aiKtlawry\  with  the  memoranda  and  indorsements  on  the  different 
writs  «,  it  fs  intended  to  treat,  in  the  present  Chapter,  of  the  service  of 
the  writ  of  summons,  and  execution  of  the  writ  of  distringas;  and  in 
the  next^  of  the  law  of  arrest^  i^tdavit  to  hold  to  bail^  and  ezecQtion 
of  the  writ  of  capias. 

WMiiti  the  txme  limited  for  the  service  of  the  writ  of  summons,  it 
should  be  personally  served^  if  possible,  on  the  defendant ;  and  it  may 
be  served  by  the  plaintiff  or  his  attorney,  who  are  authorixed  by  the 
uniformity  of  process  act^,  to  return  the  same,  or  by  any  one  else, 
who  is  competent  to  swear  to  the  service :  And  every  such  writ 
may  be  served,  in  the  manner  heretofore  used  b,  in  the  county  there- 


Service  of  writ 
of  summons. 

By  whom. 


Where* 


*  Jnte,  «5,  &c. 
^  Ante,  81,  &c. 
'  AnUfSS. 

'  Ante,  64,  &c.  9S.  &c. 

*  Ante,  96,  &c. 

'  S  W.  IV.  c.  39.  §  10. 

*  For  the  manner  of  nunnunung  the  de- 
fendant, before  the  statute^  in  personal  ac- 
tions commenced  by  special  original  writ, 
in  the  King's  Bench  or  Common  Pleas,  see 
Tidd  Prac.  9  Ed.  109. ;  by  ctqrias  puare 
cIsuJiMMyvi^pft  in  the  latter  court,  id.  111.; 
fay  venire  fidas,  in  the  Exchequer  of  Pleas, 
id.  155;  on  stat  7  &  8  Geo.  IV.  c.  71. 
$  5.  itf.  lis,  14.  155;  and  in  actions 
against  peers,  id.  116, 19,  members  of  the 
Houat  of  Commons,  id.  ISO,  corpora- 
tion^ id.  181,  hundredors,  id.  188,  and 
inhabitantf  of  a  county  of  a  dty,  or  liberty, 


&c.  id.  186:  And  as  to  the  sonriee  of 
common  process  against  the  person,  and  by 
whom,  when,  where,  and  how  it  should  be 
served,  (which  is  probably  the  manner  of 
service  intended  by  the  statute^)  see  kL 
167,  8,  9.  When  the  defendant  redded 
in  a  county  palatine,  it  was  formerly  holden, 
that  he  should  be  served  with  a  copy  of  the 
proceet  issuing  out  of  the  superior  court, 
and  not  of  the  mandate  from  the  officer  to 
whom  it  was  directed.  Griffith  o.  ADcock, 
8  Bamaxd.  K.  B.  887.  887.  898.  Byers 
V.  Whitaker,  Pr.  Reg.  844.  Barnes,  406. 
&  C  Griffin  V.  Higgin,  1  DowL  Rep. 
45.  8  Leg.  Obs.  185,  6.  S.  C  j9er 
Taunton,  J.  Tidd  Prac.  9  Ed.  168.  But 
It  was  afterwards  decided,  in  the  Common 
Plea%  that  service  of  a  writ  durected  to  the 
chimberliln  of  the  county  palatine  of  C^et^ 
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Ill 


m  mentioned,  or  withm  two  hundred  yairds  of  the  border  thereof, 
and  not  elflewbere."*  And  where  ai  district  or  place,  being  parcel 
•€  one  eounty,^ »  whofSy  sif  nate  within  and  surrounded  by  another, 
everj  such  district  and  place  shaD  and  may,  for  the  purpose  of  the 
aernce  of  such  wvit,  be  deeaaed  and  taken  to  be  part  as  weB  of  the 
eooBty  whet einr  it  is-  siy  sitnate,  a»  of  the  coimty  whereof  the  same  ia 
panels  But  ^e  eoort  wilt  not  allow  process  to  be  served  at  the 
Imnse  of  the  ageai  of  a  defendant  out  of  the  jnrisdktion,  in  order  to 
fMre  the  atatuteof  limitiuaona;  but  die  plainciirflMMt  proceed  accord- 
ing to  tlw  proroiona  of  the  abore  stattrte^ 

When  the  writ  of  summons  is  issued  against  a  corpora/ion  aggntgatey  How. 
^  it  may  be  serred  an  ^e  mmycTf  or  other  head  officer,,  or  on  the  toMrn 
^  clerk,  dark,  treasurer,  or  seeretiffy  of  such  corporatitcHi^;  and  every 
^  audi  wrk  issued  against  the  hihabitanis  of  a  iundir^dy  or  olhev  like 
^district^  may  be  serred  on>  the  high  constable thieteofr  or  any  one  of 
^  Aelagii  oatistabliei  theveof^*;:  and  every  audi  writ,  issned  against 
*»dtei«bafailanta  of  any  cooHty  of  any  city  or  town,  orlbeiidiahitanta 
^  of  any  ftanchise'r  liberty,  city,  town,  or  place,  not  Being  part  of  m 
'^  hundroi  or  odier  like  district,  on  some  peace  officer  thereof"''    hi 
an  aclion  against  two  ov  more  defendanta,  eadi  of  them  moat  be 
serred  wttik  a  copy  of  the  ptocesa*:  But,  iban  action  against  husband 
and  wife,  it  ia  deemed  sufficieni  ta  serve  the  husband  oaly^    The  Indonement  on 
person  serving  the  writ  of  mamnoM  k  required  by  the  act?,  to  mdorse  ^^^^     ^ 
mm  like  writ,  the  day  of  llie  mondk^  and  week  of  the  service  thereof: 
iMd,  in  ffnfef  to  give  ^Bect  to  this  enactment,  it  ia  orcEsred,  by  a  When  to  be 
general  ndirof  ail  tiircourts^,  that  •^dke  person  serving  a  writof  ^^^f"^ 
diall,  withki'  Mrvrdnya  at  least  aHler  stick  aewiue,  taderse  omission. 


Ain  wte  irregulsr,  wfthont  h&  maodate 
baqgioBedtottesberiff:  BttlofahiMW. 
kur]Fti.Hayeiwlt,6'Bing»194.  aMoore 
&  P.  471.  S.  C.  And,  in  a  subsequent 
case^  it  was  determined  by  the  court  of 
King's  Bench,  that  where  a  non-bailable 
wiit  of  latitat  issued  into  the^  county  ]ial^ 
tine  of  Lanauter,  and  a  mandate  thereupon 
wae  obtained  from  the  ChaneeUoB  tcr  the 
sherifl^  service  of  either  on  the  defendant 
wm  sufficient.-  Ashbfook  v.  Toaoley,  S 
Bara.  h  Ad,  416. 

*  Stat.  9  W.  IV.  c.  S9.  f  1. 
^  Mi  SO. 

*  Frith  0.  Ld.  IXDnegal,  S  Sewl  Rfep. 
5S7.    8  Leg.  Obs.  468.  S.  C 


'  ^  iSi  For  the  iMflner  ef  servklg 
pnmn,  taaftm  the  statute  2  W.  IV.  aaO; 
in  aclioas  i^nst  sorptrOUemt  see  TSdd 
Prac  a  Ed.  181 ;  against  kmuiredart,  oi^ 
Stat  7  &  8  Geo.  IV.  c.  81.  §  4.  uL  18S; 
and  against  inhabitants  of  the  county  of  a 
cHy^  OS  Iiberty».aa,.Hi  196. 

*  Werleyft  BuU,  Pr.  Reg.  8&1. 

'  Buncombe  V.  Love  and  wift^  BanMi^ 
406.  ColUns  0.  Sbq^nd  and  wife^  U 
412.     Pr.  Reg.  861.  &  C 

■  ^  1.  Scfaed.  thereto,  Na  I.  Ap- 
pend.  to  Tidd  Stq>,  1888.  pi  268. 

1"  B.  M.  8  W.  IV. ftg.  8.  4B«rtt& 
Ad.  8.  9'  Bing,  44^,  4  &  Oiepnpb  St 
M.  8,8. 


112 


SERVICE   OP   WRIT   OF    SUMMONS. 


Setung  aside 
proceedings,  for 
want  of  per- 
sonal service. 


on  such  writf  the  day  of  the  week  and  month  of  such  service ;  other- 
wise the  plaintiff  shall  not  be  at  liberty  to  enter  an  appearance  for  the 
defendant,  according  to  the  statute :  and  every  affidavit^  upon  which 
such  an  appearance  shall  be  entered,  shall  mention  the  day  on  which 
such  indorsement  was  made."  But  where  the  defendant  had  improperly 
got  possession  of  the  writ  of  minmoMf  the  court  allowed  an  appear- 
ance to  be  entered,  without  any  indorsement  on  the  writ,  as  required 
by  the  act,  and  ordered  the  defendant  to  pay  the  costs'.  And  where 
the  writ  was  irregular,  but  the  service  was  regular,  and  the  defendant 
moved  to  set  aside  the  service  for  irregularity,  the  court  discharged 
the  rule**. 

If  the  defendant  has  not  been  personally  served  with  a  copy  of 
the  writ  of  summanSf  as  where  it  has  been  served,  by  mistake,  on  a 
wrong  person,  &c.  the  court,  on  motion,  will  set  aside  the  proceed- 
ings. But  where  a  personal  service  has  been  sworn  to,  the  court  will 
not  interfere,  upon  motion,  to  set  it  aside,  however  positively  the  de- 
fendant, and  other  persons,  may  swear  to  negative  the  personal  service, 
if  it  be  left  in  doubt,  by  the  affidavits  on  the  other  side,  whether  there 
was  a  sufficient  service  or  not  ^.  If  a  defendant  seek  to  set  aside  pro- 
ceedings, on  the  ground  .of  not  having  been  served  with  process,  it 
must  appear,  by  his  affidavit,  that  he  is  the  defendant  in  the  cause  ' : 
And  it  is  not  a  sufficient  ground  for  setting  them  aside,  that  the  ser- 
vice of  the  writ  was  not  made  directly  and  personally  upon  the  de- 
fendant, and  especially  after  a  positive  affidavit  of  personal  service  on 
the  plaintiff's  part ;  but  the  defendant  must  go  on  further  to  shew,  that 
neither  the  writ,  nor  copy,  came  to  his  knowledge  or  possession  ® :  If 
such  circumstances  be  shewn,  as  satisfy  the  court  that  process  has 
come  to  the  possession  of  the  defendant,  that  is  deemed  a  sufficient 
personal  service  ^  And  tlie  court  will  not  set  aside  proceedings,  on  an 
affidavit  of  the  defendant,  that  he  had  not  been  personally  served, 
accompanied  by  an  affidavit  of  his  daughter,  that  she  received  and 
opened  a  letter  containing  the  copy  of  the  writ '. 


*  Brook  V.  Sdridge,  2  Dowl.  Rep.  647. 

^  Hasker  tr.  Jannaine,  I  Crorop.  &  M. 
406.  8Tyr.  Rep.  381.  Anon.  I  Dowl. 
Rep.  654.  S.  C.  and  see  Cohen  v.  Watson, 
3  Tyr.  Rep.  238. 

'  Morris  v.  Coles,  2  DowL  Rep.  79. 
6  Leg.  Obi.  315.  S.  C 

'  Johnson  p.  Smallwood,  2  DowL  Rep. 
588.  9  Le^.  Obs.  61,  2.  S.  C. ;  and  see 
France  v.  Wright,  3  Dowl.  Rep.  325.  9 


Leg.  Obs.  347,  8.  S.C.  per  Palteton,  J. 

*  Phfllipps  V.  EnseU,  2  Dowl  Rep.  684. 
I  Cromp.  M.  &  R.  374.  4  Tyr.  Repu 
814.  S.  C. 

f  Williams  v.  Piggott,  I  Meeson  &  W. 
574. ;  and  see  Rhodes  v,  Innes,  7  Bing« 
329.  5  Moore  &  P.  153.  I  Dowl.  Rep. 
215.  S.  C. 

'  Herbert  v.  Darley,  4  Dowl.  Rep. 
726.     12  Leg.  Obs.  195.  S.  C 
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The  writ  of  distringas  being  issued,  should,  by  the  uniformity  of  Delivery  of 
process  act  ■,  be  delivered,  with  the  notice  subscribed  thereto,  and  a  copy  ^^  gh^ff*&^' 
thereof,  to  the  sheriff  or  other  officer  to  whom  it  is  directed  * ;  and  he 
will  grant  a  warrant^  thereon,  for  the  executi<9n  of  it:  but,  in  the  Warrant,  or 
county  palatine  o£ Lancaster,  a  mandate^  must  be  previously  obtained  ™*°°**^  ^•'*- 
from  the  Chancellor  of  the  Duchy,  or  fiis  deputy,  commanding  the 
sheriff  to  execute  the  writ.     The  sheriff  having  received  the  writ,   Duty  of  sheriff 
and  granted  a  warrant  thereon,  it  is  his  duty,  before  the  return  thereof,  "°  fxecuting 
to  distrain  upon  the  goods  of  the  defendant,  if  he  has  any,  for  the  sum 
of  4fOs.  in  order  to  compel  his  appearance  ;  and  also  to  serve  the  writ 
and  notice,  or  a  copy  thereofi  on  the  defendant,  if  he  can  be  met  with ; 
or  if  not,  to  leave  it  for  him^  at  the  place  where  the  distringas  was 
executed  ^.     If  the  writ  cannot  be  executed,  the  sheriff  should  return  If  writ  cannot  be 
non  est  inventus,  and  nulla  bona ;  and  thereupon,  if  the  defendant  do  ^^^^^ 
not  appear  within  etj^Af  days  inclusive  after  the  return  of  the  writ,  the 
plaintiff  may  either  apply  to  the  court,  on  a  proper  e^davit,  to  enter 
an  appearance  for  him®,  or  proceed  to  outlawry  ^ 

•  2  W.  IV.  c.  89.  ^  8.  xidd  Prac.  9  Ed.  lU.  a«  lo  the  mode  of 
«»  Append,  to  Tidd  Sup.  1888.  p.  270. ;      ,ervmg  the  writ  of  dutrmgat,  on  atat  7  & 

and  as  to  the  sheriff's  warrant,  see  Tidd  8  Geo.  IV.  c.  71.  §  6. 

Prac.  9  Ed.  216,  17.  *  •  p^,  Chap.  XII. 

•  Append,  to  Tidd  Sup.  1888.  p.  270.  f  Ante,  80.  98. 

•  StaL  2  W.  IV.  c.  89.  §  8.  and  see 


CHAP.  X 


Of  the  Law  of  Arrest  ;  Affidavit  to  hold  to  Bail  ; 
and  Execution  of  the  Writ  of  Capias. 


Writ  of  capias, 
when  it  lies. 


Persons  not  sub- 
ject  thereto. 


Persons  not 
liable  to  be  ar- 
rested thereon* 


±N  the  present  Chapter,  it  is  proposed  to  consider,  first,  what  per- 
sons may,  or  may  not  be  arrested,  and  held  to  special  bail ;  secondly, 
for  what  cause  of  action  an  arrest  is  allowed ;  thirdly,  the  recent 
rules  of  court,  and  decisions  on  the  affidavit  to  hold  to  bail,  particu- 
larly on  bills  of  exchange,  and  promissory  notes,  &:c. ;  and  fourthly, 
the  execution  of  the  writ  of  capias. 

It  has  been  already  observed  %  that  the  writ  of  capias  lies  in  all 
cases  where  the  plaintiff  has  a  bailable  cause  of  action,  and  against  all 
persons  who  are  not  exempted,  or  privileged  from  arrest :  but  there 
is  Si  proviso  in  the  uniformity  of  process  act^^  that  *'  nothing  therein 
"  contained  shall  subject  any  person  to  arrest,  who,  by  reason  of  ' 
**  any  privilege,  usage,  or  otherwise,  may  now  by  law  be  exempt 
*^  therefrom."  The  persons  against  whom  a  writ  of  capias  does  not 
lie,  and  who  cannot  therefore  be  arrested  and  held  to  special  bail, 
are  (not  to  mention  the  King  and  Qt^en)  ambassadors,  or  otlier 
public  ministers ;  peers  of  the  realm  of  England,  and  peeresses^ 
whether  by  birth  or  marriage  ;  Scotch,  or  Irish,  peers  and  peeresses ; 
members  of  the  house  of  commons,  or  of  convocation ;  members  of 
corporations  aggregate,  for  any  thing  done  in  their  corporate  capacity ; 
hundredors,  on  the  statute  7  &  8  Geo.  IV.  c.  31 ;  and  attomies, 
when  privileged  firom  arrest,  or  officers  of  courts  of  justice  ^.  There 
are  also  other  persons,  who,  though  subject  to  a  writ  of  capias^ 
are  not  liable  to  be  arrested  thereon ;  as  the  servants  in  ordinary 
of  the  King  or  Queen  regent,  without  notice  first  given  to,  and 
leave  obtained  from  the  lord  chamberlain  of  the  royal  house- 
hold ^  ;  executors  an  dministrators,  when  they  merely  act  en  outer 
droit,  and  have  duly  administered  the  effects  of  the  deceased  ® ;  heirs 


*  Afde,  84. 

^  Id,  190. 

«»  «  W.  IV.  c.  39.  §  19. 

•  I±  193. 

*^  Tidd  Prac,  9  Ed.  191,  «,  S. 
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and  devisees,  when  sued  on  the  bond  or  obligation  of  their  ancestors, 
or  devisors  ^ ;  married  women,   for  debts  contracted  before  or  after 
coverture  ^,  unless,  in  the  latter  case,  they  have  appeared  and  acted 
SA  femes  sole,  and  obtained  credit  in  that  character,  under  false  and 
fraudulent  pretences^;  seamen^,   marines^,  and  soldiers*^,  for  debts 
under  a  certain  amount  <^;  bankrupts,  in  coming  to  surrender^  and 
finish  their  examination®,  and,  after  they  have  obtained  their  cer- 
tificates, for  debts  contracted  prior  to  their  bankruptcy';  and  in^ 
solvent  debtors,  discharged  under  the  statute  7  Geo.  IV.  c.  57,  for 
debts  due  at  the  time  of  filing  their  petitions  f.     It  is  also  observable.  Persona  having 
that  defendants  have,  in  some  cases,  only  a  temporary  or  local  privi-  \J^^^\^*  °^ 
lege  from  arrest :  Thus,  the  parties  to  a  suit,  and  their  attomies,  wit-  from  arrest. 
nesses,  &c.  are,  for  the  sake  of  public  justice,  privileged  from  arrest, 
in  coming  to,  attending  upon,  and  returning  from  the  courts ;  or,  as 
it  is  usually  termed,  eundo,  morando,  et  redeundo^:  and  it  has  been  de- 
termined,'that  a  practising  barrister  is  so  privileged;  and  that  he  does 
not  lose  his  privilege,  by  going  into  a  shop,  on  his  return  from  court, 
unless  he  remain  there  an  unreasonable  time^.  Clergymen  also  are  pri- 
vileged, in  going  to  and  returning  from  church,  or  performing  divine 
service  ^ :  And  every  person  is  privileged  from  arrest  on  Sunday,  except 
in  cases  of  treason,  felony,  or  breach  of  the  peace  ^;  and  in  his  own 
house, provided  the  outer  door  be  shut™;  or  in  the  King's  presence™; 
or  within,  the  verge  of  his  royal  palace™,  except  by  an  order  from  the 
board  of  green  cloth,  or  unless  the  process  issue  out  of  the  pal^e 
court™;     or   in  any  place   where   the  King's  justices  are  actually 
sitting™. 


'  Tidd  Prac.  9  Ed.  103. 

^  Id.  194»  5. 

'  Id,  198»  9. 

^  By  the  statute  82  Geo.  III.  c.  91^. 
/Mf/y  vfficen  and  teamen  in  his  majesty's 
service,  were  privil^^ed  from  arrest,  for 
any  sum  under  SO/.  And,  by  the  last  an- 
nual mutiny  act,  (6  &  7  W.  IV.  c.  8.)  ^ 
8.  no  person  enlisted  as  a  Kldkr  shall  be 
liable  to  be  taken  out  of  his  majesty's  ser- 
vice, fay  any  process  or  execution,  other 
than  for  some  criminal  matter,  unless  an 
affdaoU  be  made,  that  the  original  debt 
amounts  to  the  value  of  thirty  pounds  at 
least,  over  and  above  all  costs  of  suit : 
And  there  is  a  similar  clause,  with  regard 


to  persons  enlisted  into  his  majesty's  ser- 
vice as  marinet,  in  the  hut  annual  marint 
act,  (6  &  7  W.  IV.  c.  9.)  §  8. 

*  Tidd  Prac,  9  Ed.  200. 
'  Id.  204. 

*  Id,  218. 
^  Id.  195. 

*  Luntly  V.  Nathaniel,  2  Dowl.  Rep. 
61.  1  Cromp.  &  M.  579.  8  Nev.  &  M. 
218.  (6.)  S.  C.  and  see  Pitt  v.  Coombs,  8 
Nev.  &  M.  212.  5  Barn.  Sl  Ad.  1078. 
S.  C. 

k  Tidd  Prac,  9  Ed.  219.     Post,  127. 
»  /rf.  218. 
"  7d.219. 
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Arrest,  when  When  the  cause  of  action  amounts  to  twenty  pounds^  or  upwards, 

ral,  and  for^what  ^^^  ^^  affidavit  is  made  thereof,  and  filed  according  to  the  statutes, 
^^'  the  process  is   bailable ;  and  the  defendant  may  in  general  be  ar- 

rested, and  holden  to  special  bail :  But  where  the  plaintiff)  having 
a  debt  due  to  him  under  an  arrestable  sum,  procured  a  promissory 
note  to  be  indorsed  to  him  by  another  creditor,  for  the  purpose  of 
holding  the  defendant  to  special  bail^  the  court,  considering  this  as  a 
practice  to  evade  the  statute,  discharged  the  defendant  out  of  cus- 
General  control    tody,  on  filing  common  bail*.     And  in  general  it  appears,  that  the 
riirht  to  hold  to    Courts  have  always  exercised,  and  have  the  power  to  exercise,  a  gene- 
***'•  ral  controul  over  the  right  of  the  plaintiff*  to  hold  to  bail  **.     Before 

the  statute  12  Geo.  I.  c.  29,  the  power  of  arresting  depended  on  the 
practice  of  the  courts  only,  modified  from  time  to  time  by  rules  of 
the  courts  for  that  purpose :  Thus,  the  practice  of  not  allowing  a 
second  arrest  for  the  same  cause  of  action ;  of  not  allowing  an  arrest, 
when  the  original  debt  was  less  than  ten  pounds,  but  raised  up  to 
that  sum  by  the  costs  of  the  former  action  ;  of  allowing  the  plain tifT 
to  hold  to  bail  in  actions  of  trover,  and  trespass,  had  no  other  founda- 
tion than  the  rules  of  the  courts ;  and  the  statute  above  referred  to 
took  away  no  authority  which  the  courts  antecedently  possessed, 
except  that  it  prevented  the  issuing  of  bailable  process  for  a  smaUer 
sum  than  ten  pounds.  The  courts,  therefore,  may  still  interpose ;  and 
accordingly,  in  various  cases,  have  interposed,  in  a  summary  way, 
and  have  discharged  the  defendant  on  common  bail^  Thus,  the 
court  of  King's  Bench,  in  one  case  ^,  discharged  a  defendant  out  of 
custody,  on  the  ground  that  the  giving  of  a  new  security  by  the 
plaintiff  to  a  creditor  of  the  defendant,  could  not  be  considered  as 
money  paid  to  the  defendant's  use,  upon  which  ground  alone  he  had 
been  held  to  bail ;  and  in  another  case  ^  they  discharged  the  defend- 
ant, where  it  appeared,  from  the  plaintiff**s  own  letters,  that  the  de- 
fendant was  his  creditor  in  a  considerable  sum ;  And,  in  a  subsequent 
case  ^  the  principle  that  such  excepted  cases  may  exist,  in  which  the 
court  may  interpose,  by  their  summary  jurisdiction,  and  discharge 
the  defendant,  was  fully  admitted  by  the  court.  So,  in  the  Common 
Pleas,  where  the  plaintiff  had  commenced  an  action  on  the  protho- 

'  Wigglesworth  v.  Isherwood,  1  Ken.  <«  Taylor  ».  Higgjoa,  3  East,  169. 

S71.  '  Nizeticb  v.  Bonacich,   6   Bam.    & 

^  Chambers  v.  Bemasconi,    6    Bing.  Aid.  904.  and  see  Jackson  v.  Tomldns,  2 

498.   500.       4  Moore  &  P.  218.   220.  Chit.  R.  20. 
S.  C.  '  M^Ginnis  r.  MXurling,  6  Dowl.  & 

'  Id,  ib.  K.  24. 
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notary's  allocatur  for  costs,  and  had  arrested  the  defendant,  this 
court,  though  they  would  not  stay  the  proceedings,  held  the  arrest 
to  be  bad  *.  So,  in  the  Exchequer,  if  there  be  probable  groimd  to 
suspect  that  the  securities  upon  which  the  defendant  is  held  to  bail 
are  illegal,  the  court,  it  is  said,  will  discharge  him,  upon  61ing  common 
bail  \  And  where  a  plaintifi^  after  making  an  affidavit  of  debt,  re- 
ceived  part  of  it,  and  the  debt  was  thereby  reduced  to  an  amount 
insufficient  to  warrant  an  arrest,  and  the  defendant  was,  notwith- 
standing, afterwards  arrested  for  the  whole  debt,  the  court  ordered 
the  bail  bond  to  be  set  aside,  with  costs  ^.  But  the  courts  will  not 
set  aside  an  arrest  upon  the  merits,  unless  it  be  clear,  from  the  affi- 
davits, that  the  plaintiff  could  not  have  had  any  cause  of  action  ^, 
the  circumstance  of  the  action  being  brought  for  purposes  of  intimi- 
dation, would  not,  it  seems,  be  a  ground  for  such  interference  ** : 
And  the  court  refused  to  set  aside  a  capias,  and  discharge  a  de- 
fendant out  of  custody,  on  the  ground  that  he  had  been  arrested  for 
a  debt,  which  the  plaintiff,  by  the,  particulars  of  his  demand,  had 
shewn  to  have  been  contracted  upwards  of  six  years  before  the  com- 
mencement of  the  action  ^.  So,  the  court  refused  to  interfere  sum- 
marily, to  discharge  a  defendant  out  of  custody,  on  the  ground  that 
the  arrest  was  against  good  faith,  in  being  made  for  the  whole  debt^ 
afler  an  engagement  to  receive  the  amount  by  instalments  ^  And 
they  would  not  discharge  a  defendant  out  of  custody,  in  an  action  on 
a  promissory  note,  on  an  affidavit  being  produced,  shewing  that  the 
considei^ation  for  the  note  was  a  gambling  debt,  and  that  an  injunc- 
tion had  issued  in  the  court  of  Chancery,  to  stay  proceedings  at  law'. 
It  is  said  to  be  only  in  extreme  cases,  that  the  court  will  interfere, 
and  where  it  can  be  shewn  that  the  process  of  the  court  has  been 
abused  K 


*  Fry  V,  Malcolm,  4  Taunt.  705.  and 
•ee  Echlin  v.  Hartop,  2  Blac.  Rep.  896. 
Samner  v.  Green,  1  H.  Blac.  SOI.  Ha- 
mOton  V,  Pitt,  7  Bing.  2S0. 

^  Wightwick  V.  Banks,  Forrest^  153. 
and  see  M'CIure  v.  Pringle,  IS  Price,  8. 
M'Clel.  2.  S.  C. ;  but  see  Isaacs  v.  Silver, 
J 1  Moore,  348.  where  it  is  said  by  the 
court,  that  the  case  in  Forrest  cannot  be 
supported. 

^  Short  V.  Cunningham,  1  DowL  Rep. 
062. 

*  Burton  v,  Haworth,  1'  Nev.  &  M. 
SIS.    4  Barn.  &  Ad.  462.  S.  C.    Tucker 


V.  Tucker,  I  Scott,  463.  Mason  v.  Smith, 
5  Dowl,  Rep.  179.  12  Leg.  Obs.  421, 
2.  S.  C. 

•  Potter  V.  Macdonel,  S  Dowl.  Rep. 
583.  10  Leg.  Obs.  110,  11.  Putiier  v. 
Macdonell,  1  Har.  &  W.  1 89.  S.  C. 

f  Udall  V.  Nelson,  1  Har.  &  W.  177. 
4  Nev.  &  M.  637.  8  Ad.  &  E.  216. 
S.C. 

'  Curzon  v,  Hodges,  5  Duwl.  Rep.  98. 
12Leg.  Obs.  101.  S.  C. 

^  Mason  v.  Smith,  5  Dowl.  Rep.  179. 
12  Leg.  Obs.  421,2.  S.C. 
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Second  arrest, 
uhernonpros, 
&c. 


Not  allowed 
without  Judge*! 
order. 


The  defendant  having  been  once  arrested,  cannot  in  general  be 
arrested  again,  for  the  same  cause  of  action  * :  Nemo  debet  his  vexari, 
pro  eddem  causd.  This  rale  was  formerly  so  rigidly  adhered  to,  that 
where  the  plaintiff  was  nonprossed  for  want  of  a  declaration,  he  could 
not  afterwards  have  arrested  the  defendant,  in  a  second  action,  for 
the  same  cause  ^ :  and  the  same  practice  still  prevailed  in  the  Common 
Pleas  ^ :  but,  in  the  King's  Bench,  it  was  determined,  that  after  a 
nan  pros,  the  defendant  should  find  baO  in  the  second  action  ^ ;  for 
the  plaintiff,  it  was  said,  suffered  enough  by  paying  costs  in  the  first 
action,  and  therefore  ought  not  to  be  in  a  worse  situation  than  before. 
So,  if  the  plaintiff  were  nonsuitedf  in  an  action  of  debt  on  bond,  for 
not  sufficiently  proving  the  execution  of  it  on  non  est  factum  ®,  or  on 
the  ground  of  a  variance  in  a  former  action,  in  which  the  defendant 
was  arrested'',  he  might  formerly  have  been  arrested  again,  in  a 
second  action,  for  the  same  cause ;  but  this  was  not  allowed  after  a 
nonsuit  on  the  merits  <:  and  where  the  plaintiff,  having  miscon- 
ceived his  action,  moved  to  discontinue  upon  payment  of  costs,  he 
might,  after  the  costs  were  taxed  and  paid  ^,  have  taken  out  a  new 
writ  for  the  same  cause,  and  had  the  defendant  arrested  de  novo  K 
But  now,  by  a  general  rule  of  all  the  courts  \  "  after  non  pros,  non- 
suit, or  discontinuance,  the  defendant  shall  not  be  arrested  a  second 
time,  without  the  order  of  a  judge."  It  is  not  irregular,  however, 
for  a  plaintiff  to  issue  several  serviceable  writs,  and  afterwards  pro- 
ceed to  arrest  the  defendant  on  bailable  process,  without  discontinuing 
the  previous  writs  ^:  And  notice  of  discontinuance  of  a  bailable 
action  is  not  necessary,  previously  to  a  second  arrest,  pursuant  to  a 
judge's  order"*. 


■  R.  M.  15  Car.  II.  reg,  2.  K.  B.  and 
see  Tidd  iVac.  9  Ed.  174. 

**  Almanson  v.  Davila,  1  Ld.  Raym*. 
670.     Com.  Rep.  94.  S.  C. 

^  Archer  v.  Champneys,  S  Moore,  607. 
1  Brod.  &  B.  289.  S.  C.  Williams  v. 
Thacker,  4  Moore,  294.  1  Brod.  &  B. 
514.  S.  C. 

*  Turton  v.  Hayes,  i  Str.  439. 

*  Harris  v.  Roberts,  Barnes,  73. 

f  Kearney  v.  King,  1  Chit  R.  273. 

«  Anon,  jter  Cur.  E.  19  Geo.  III. 
K.  B. 

^  Belifante  v.  Levy,  2  Str.  1209.  Mol. 
ling  v.  Buckholtz,  3  Maule  &  S.  153. 
White  V.  Gompertz,  5  Bam.  &  Aid.  905. 


1  Dowl.  &  R  556.  S.  C.  Claughton  v. 
Farquharson,  7  Moore,  312. 

1  Bates  v.  Barry,  2  Wils.  381.  KeeU 
ing  V.  Elliott,  Barnes,  399.  and  see  Tidd 
Prac.  9  Ed.  175. 

k  R.  H.  2  W.  IV.  reg,  I.  §  7.  3  Bam. 
&  Ad.  375.  8  Bing.  289.  2  Cromp.  & 
J.  169. 

1  Chapman  v.  Vandevelde,  3  Dowl. 
Rept  313.  9  L^.  Obs.  300.  S.  C  per 
IMikdale,  J.  and  see  Rjrves  t;.  Running, 
3  DowL  Rep.  817.  10  Leg.  Obs.  334, 5. 
S.  a     Tidd  Frac.  9  Ed.  174,  5. 

"  Price  V.  Day,  3  DowL  Rep.  463.  1 
Crump.  M.  &  R.  937.  5  Tyr.  Rep.  456. 
9  Leg.  Obs.  430.  S.  C 
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In  the  Kinir's  Bench,  by  an  old  rule  of  court*,  "  the  true  place  of  Affidavit  must 

contain  depo- 

abode,  and  the  true  addition  of  every  person  making  an  affidavit  in  oent't  addition. 
this  court,  shall  be  inserted  in  such  affidavit : "  But  there  being  no 
such  rule  in  the  Common  Pleas  \  it  was  ordered,  by  a  general  rule  of 
all  the  courts  ^,  that  "  the  addition  of  every  person  making  an  affidavit, 
shall  be  inserted  therein  :*'  which  rules,  it  has  been  holden^  extend  to 
an  affidavit  made  by  the  defendant  in  a  cause,  as  well  as  by  other  per- 
sons^. And  where,  in  an  affidavit  to  found  a  motion^  the  addition  of  a 
deponent  is  omitted,  the  court  will  not  enquire  whether  the  facts 
sworn  to  by  a  'deponent,  are  sufficient  to  support  the  application ". 
Where  a  deponent  described  himself  as  an  asseisoVf  it  was  deemed 
insufficient';  and  his  being  described  as  *' clerk  to  the  defendant's 
attorney,"  is  not  sufficient,  without  stating  his  residence  <(.  'But 
where  the  party  making  the  affidavit  was  described  as  of  Kennington^ 
in  the  county  of  Surrey  ^,  or  of  *'  Lawrence  Pountney^  in  the  city  of 
London ; " '  without  stating  whether  parish,  place,  or  lane,  it  was 
holden  to  be  a  sufficient  description  of  his  residence.  So,  an  affidavit 
of  debt,  in  which  the  deponent  described  himself  as  "  late  of  Tyrone^ 
in  the  county  of  Tyrone^  in  Ireland^  but  now  in  Dublin  Castle^**  was 
deemed  sufficient  K  And  the  court  will  not  try  the  real  place  of  the 
party's  abode,  upon  affidavits  K 

It  was  determined  in  one  case  °^,  to  be  no  objection  to  an  affidavit  Title  of. 
to  hold  to  bail,  that  it  was  not  entitled  "  Li  the  King's  Bench  "  :  In  a 


»  R  M.  16  Car.  XL  reg,  i.  K.  B. 

^  Anon.  6  Taunt.  73.  and  see  Tidd 
Prac,  9  Ed.  179.  493. 

•=  R.  H.  8  W.  IV.  reg,  I.  §  6.  8  Barn. 
&Ad.375.  SBing.S89.  2  Cromp.&  J.  169. 

^  Lawson  v.  Case,  I  Cromp.  &  M.  481. 
S  Tyr.  Rep.  489.  2  DowL  Rep.  40.  6 
Leg.  Obs.  185.  S.  C. ;  but  see  Poole  v. 
Pembrey,  1  DowL  Rep.  693.  3  Tyr.  Rep. 

387.  S.  C.  per  Bayletfj  B.  Jaclcson  v. 
Chard,  2  DowL  Rep.  469.    7  Leg.  Obs. 

388.  S.  C.  per  Parker  J.  Jervis  o.  Jones, 
4  DowL  Rep.  610.  1  Har.  &  W.  654. 
11  Leg.  Obs.  405,  6.  S.  C.  temb,  contra ; 
and  see  Anon.  6  Taunt  73.  1  DowL 
Rep.  693,  4.  (6.)  Creed  v.  Coles,  7  Leg. 
Obs.  626.  Sharp  v.  Johnston,  2  Scott, 
407.  2  Bing.  N.R.  246.  1  Hodges,  298. 
4  DowL  Rep.  324.  S.  C.  Smith's  Bail,  13 
Leg.  Obs.  44,  6. 

'  Rex  V.  Justices  of  CarnarvoD,  6  Nev. 


&  M.  364. 

'  Nathan  v.  Cohen,  1  Har.  &  W.  107. 
8  DowL  Rep.  370.  S.  C. 

'  Daniels  r.  May,  5  DowL  Rep.  83. 
12  Leg.  Obs.  46.  S.  C.  but  see  Simpson  v. 
Drummond,  2  DowL  Rep.  473.  8  Leg. 
Obs.  301,  2.  S.  C.  per  Parke,  J.  and  see 
Bottomley  o.  Belchamber,  1  Har.  &  W. 
362.  4  DowL  Rep.  26.  10  Leg.  Oba. 
607,  8.  S.  C. 

1"  Wihon  V.  Chambers,  1  Har.  &  W. 
1 16.  per  Paiteson,  J.  and  see  Hunt*s  bail, 
4  DowL  Rep.  272.  1  Har.  &  W.  620. 
1 1  Leg.  Obs.  46.  S.  C.  per  LUUedale,  J. 

>  MiUer  v.  MiUer,  2  Scott,  1 17. 

k  Stuart  V.  Gaveran,  1  Har.  ^  W.  699. 

>  Anon,  per  Cur.  H.  46  Geo.  III. 
K.  B.  2  Smith  R.  207.  S.  C.  Anon.  8 
Leg.  Obs.  382.  per  Pattemm,  J. 

™  Kennet  and  Avon  Canal  Company  «. 
Jones,  7  Durnf.  &  £.  461. 
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^  subsequent  case,  however,  it  was  holden,  that  an  affidavit  of  debt  not 

entitled  in  any  court,  and  only  subscribed  with  the  words  *'  By  the 
Court ",  at  the  bottom  of  the  jurai,  was  not  sufficient  K  But  it  is 
now  settled,  by  a  general  rule  of  all  the  courts  ^,  that  "  an  affidavit 
sworn  before  a  judge  of  any  of  the  courts  of  King's  Bench,  Com- 
mon Pleas^  or  Exchequer,  shall  be  received  in  the  court  to  which 
such  judge  belongs,  though  not  entitled  of  that  court ;  but  not  in 
any  other  court,  unless  entitled  /Of  the  court  in  which  it  is  to  be 
used." 

General  requi-         The  general  requisites  of  an  affidavit  to  hold  to  batl,  are  first,  that 

it  should  be  direct  and  positive,  that  the  plaintiff  has  a  subsisting 
cause  of  action :  secondly,  that  it  should  be  certain  and  explicit,  as 
to  the  nature  of  the  cause  of  action :  and  thirdly,  that  it  should  be 
single,  and  not  contain  two  or  more  different  causes  of  complaint  that 
cannot  be  joined  in  the  same  action,  either  at  the  suit  of  one  or  seve- 
ral plaintiffs,  or  against  one  or  several  defendants  ^. 

In  action  on  biU       It  does  not  seem  to  have  been  formerly  necessary,  in  an  affidavit  to 

mutT  in  ffenenL   ^^^^  ^  ^^^  ^°  ^  ^^^  ^f  ^^^^^^"^^9  oi*  promissory  note,  to  express  the 

or  need  not,  be    gum  for  which  the  bill  or  note  was  drawn  ^ :  but  it  is  now  settled,  that 
•tated  in.  . 

in  such  an  affidavit,  the  sum  for  which  the  bill  or  note  was  drawn  must 

be  specified  ®.  In  an  affidavit  to  hold  to  bail  for  principal  and  in- 
terest due  on  a  bill  of  exchange,  the  amount  of  the  bill  must  be 
stated';  and  it  has  been  holden,  that  the  affidavit  must  shew  how 
much  is  due  for  each,  and  that  the  amount  due  for  principal  is  large 
enough  to  warrant  an  arrest  S:  But  the  judges  have  expressed  an 

*  Moiling  V,  Poland,  S  Maule  &  S.  7.  6  Leg.  Obs.  444.  S.  C.  Raggett  v, 
167.  and  see  Tidd  Prac.  ^  Ed.  180,  81.  Guy,  S  DowL  Rep.  554.  10  Leg.  Obs. 
492.  494,  5.  108.     Rackett  o.  Gye,  1  Har.  &  W.  198. 

i>  R.  H.  2  W.  IV.  r^.  I.  §4.  3  Barn.  S.  C       Molineux  v.  Dorman,  3  DowL 

&  Ad.  375.     8  Bing.  288.     2  Cromp.  &.  Rep.  662.     Molyneux  o.   Doreroan,  JO 

J.  168.  Leg.  Obs.  78.  S.  C.     ReddeH  (orRiddeU) 

*  For  these  requisites,  and  the  cases  de-  v.  Fakeman,  8  DowL  Rep.  714.  1  Gal^ 
cided  thereon,  see  Tidd  Prac,  9  Ed.  182,  104.  2  Cromp.  M.  &  R.  30.  5  Tyr. 
&C.  Rep.  721 .  S.  C  ;  and  see  Anon.   5  Leg. 

**  Bennett  v.  Dawson,   1  Moore  &  P.  Obs.  95.     Westmacott  o.  Cook,  2  DowL 

594.     4  Bing.  609.  S.  C    Anon.  3  Leg.  Rep.  519.    8  Leg.  Obs.  479.  S.  C.    Chit 

Obs.  46.     Hanley  V.  Morgan,  2  Cromp.  Jun.    on    Bills,    73.    (A.)  and  Addend, 

&  J.  331.   ^  DowL  Rep.  322.  S.   C  thereto. 

Lewis  V.  ^ompertz,  2  Cromp.  &  J.  352.  '  Brown  v,  Jackson,  9  Leg.  Obs.  108. 

2  Tyr.  Rep.  317.      1  DowL  Rep.  319.  ■  Latraille  v,  Hoepfner,  10  Bing.  334. 

S.  C.  Chit,  on  Bills,  8  Ed.  573.  Byles  on  3  Moore  &  S.  800.     2  DowL  Rep.  758. 

Bills,  2  Ed.  227.  a  C  and    see   Anon.  3  Leg.  Obs.  46. 

•   *  Brooke  v,  Coleman,  1  Cromp.  &  M.  Callum  v.  Leeson,  2  Cromp.  &  M.   406. 

621.     3  Tyr.  Rep.  593.     2  DowL  Rep.  4  Tyr.  Rep.  266.   2  DowL  Rep.  381.  S.C 
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opinion^  that  where  a  claim  is  made  for  principal  and  interest  on  a 
bill,  and  a  date  is  mentioned  from  which  interest  can  be  computed,  it 
is  sufficient  * ;  and  the  affidavit  need  not  state  the  contract  by  which 
the  interest  became  due^.  Where  a  bill  or  note  is  payable  by  tn- 
MtaUnentSf  the  affidavit  should  shew  what  instalments  are  due ;  and  it 
will  not  be  sufficient  to  state  that  the  sum  for  which  the  bill  or  note 
was  given,  has  not  been  paid^^.  The  affidavit  must  also  state  the  time 
when  the  bill  or  note  was  payable ;  or  that  it  is  overdue,  or  was 
payable,  at  a  day  then  past  ^ :  But  it  need  not  set  forth  the  date  of 
the  bill  *.  And  an  affidavit  stating  that  the  defendant  was  indebted 
to  the  plaintiff  in  a  certain  sum,  upon  the  balance  of  a  bill  of  ex- 
change, drawn  by  the  plaintiff  upon  and  accepted  by  the  defendant, 
and  due  at  a  day  past,  is  sufficient  ^  So,  if  it  state  the  defendant  to 
be  indebted  to  the  plaijitiff,  on  a  bill  which  was  payable  at  a  day  past,  , 

without  alleging  that  the  bill  was  unpaid  or  dishonoured,  it  seems  to 
be  sufficiently. 

The  affidavit  must  also  shew  in  what  character  the  defendant  be*  Ckaneter  of 
came  liable  to  the  payment  of  the  bill  or  note,  whether  as  drawer,  P**^^ 
acceptor,  or  indorser^;  for  otherwise  he  might  not  be  liable  on  the 
bill,  but  merely  as  a  guarantee,  in  which  case  the  nature  of  his  en- 
gagement must  be  stated  \     But  it  is  not  necessary  for  the  affidavit 


*  Rogers  v,  Godbold,  S  DowL  Rep. 
106.  Brown  v,  Jackson,  0  Leg.  Obs. 
106.  and  see  Hutchinson  v.  Hargraye,  1 
Scott,  269.     1  Bing.  N.  R.  869.  S.  C. 

^  Fickman  v.  Collii,  1  Gale,  47.  S 
DowL  Rep.  489.  9  Leg.  Obs.  SS2.  S.  C 
White  o.  Sowerby,  8  Dowl.  Rep.  584.  1 
Har.  &  W.  818.  10  Leg.  Obs.  77.  S.  C. 
but  see  Drake  v.  Harding,  I  Har.  &  W. 
864.  4  DowL  Rep.  84.  10  Leg.  Obs. 
880,  8i.  &  C. 

*  Hart  V,  Myerris,  8  Tyr.  Rep.  888. 
and  see  Roberts  o.  Pilkington,  7  Leg. 
Obs.  88$. 

*  Perks  o.  Severn,  7  East,  194.  Jack- 
son  o.  Yate,  8  Maule  &  S.  148.  Hoi- 
combe  v.  Lambkin,  id.  475.  Edwards  v. 
Dick,  8  Bam.  &  Aid.  495.  Machu  v. 
Fraser,  7  Taunt  171.8  Marsh,  468.  S.  C 
Sands  v.  Graham,  4  Moore,  18.  Lamb 
9.  Newcomb,  5  Moore,  14.  8  Brod.  & 
B.  848.  8.  C.  Warmsley  v.  Macey,  5 
Moore,  58.  8  Brod.  &  B.  388.  S.  C 
Olney  o.  Bowles,  8  I^.  Obs.  108.     Kirk 


V.  Almond,  8  Cromp.  &  J.  854.  8  Tyr. 
Rep.  816.  1  DowL  Rep.  818.  S.  C  8 
Man.  &  R  181,  8.  in  notit.  Shirley  o. 
Jacobs,  1  Scott,  67.  8  DowL  Rep.  101. 
9  Leg.  Obs.  76,  7.  S.  C. ;  but  see  Davi- 
son V.  March,  1  New  Rep.  C.  P.  157. 
contra. 

«  Anon.  8  Leg.  Obs.  46.  per  Utile- 
dale,  J.  Irving  v.  Heaton,  8  Scott,  798. 
4  DowL  Rep.  686.  1  Hodges,  480.  11 
Leg.  Obs.  808.  S.  C. 

'  Walmesley  v.  Dlbdin,  4  Moore  &  P. 
10. 

*  Phillips  V.  Turner,  1  Cromp.  M.  & 
R  697.  5  Tyr.  Rep.  196.  8  DowL 
Rep.  168.  9  Leg.  Obs.  110.  S.  C.  per 
Gumey,  B.  ;  and  see  Masters  v.  Billing,  8 
DowL  Rep.  751.  10  Leg.  Obs.  854.  S.  C. 

^  Humphries  v.  Window  (or  Williams), 
6  Taunt  531.  8  Marsh.  881.  S.  C. 
MTaggart  v.  Ellice,  18  Moore,  326.  4 
Bing.  114.  S.  C.  Chit  Bills,  8  Ed.  578, 
4.     4  Moore  &S.  857.  (c.) 


122 


AFFIDAVIT  TO    HOLD    TO    BAIL. 


to  specify  in  what  particular  character  the  debt  is  due  to  the  plainiiff^ 
whether  as  payee  or  indorsee  ^ ;  for  if  he  had  no  interest  in  the  bill,  on 
which  he  could  sue  the  defendant,  he  would  be  guilty  of  perjury,  and 
liable  to  an  action  for  maliciously  holding  the  defendant  to  bail  K  An 
affidavit,  therefore,  to  hold  to  bail,  stating  that  the  defendant  was  in- 
debted to  the  plaintiff  on  a  bill  of  exchange,  payable  to  a  third  per- 
son, at  a  day  now  past,  was  deemed  sufficient,  without  stating  at  what 
day  the  bill  was  payable,  or  shewing  the  connexion  between  the  payee 
and  the  plaintiff^.  But  an  affidavit,  stating  that  A,  B.  and  C.  were 
jointly  indebted  to  the  plaintiff,  on  a  biU  of  exchange  accepted 
in  the  name  and  firm  of  A,  and  Co.  by  the  said  A.f  B,  and  C,  or  one 
ofthem^  is  insufficient  <<. 
In  action  by  in-  An  affidavit  to  hold  txi  bail  for  a  sum  due  to  plaintiff,  as  indorsee  of  a 
««»r^  ^^^^^  °'  bill  of  exchange^  must  state  by  whom  the  bill  was  indorsed  ;  stating 

that  it  was  duly  indorsed  to  the  plaintiff,  is  not  sufficient  <^.  But  it  is 
not  necessary  to  state  that  the  bill  was  negotiable,  or  payable  to 
order  ^ ;  and  intermediate  indorsements  need  not,  it  seems,  be  stated  ^ 
The  affidavit  to  hold  to  bail,  in  an  action  by  the  payee  or  indorsee  of 
a  bill  of  exchange  against  the  drawer,  or  by  the  indorsee  of  a  pro- 
missory note  against  the  payee  or  indorser,  must  shew  the  present- 
ment to,  and  default  of  the  acceptor  of  the  bill,  or  drawer  of  the  note'; 


note. 


*  Bradshaw  v.  Saddington,  7  East,  94. 

5  Smith  R.  1 17.  S.  C.  and  see  Machu  v. 
Fraser,  7  TaunL  171.  2  Marsh.  483. 
S.  C  Lamb  v.  Newcombe^  5  Moore,  1  i. 
2  Brod.  &  B.  S4S.  S.  C.  Chit  Bills,  8 
Ed.  674.  Chit  Jun,  on  Bills,  73.  (i.) 
and  Addend,  thereto ;  but  see  Balbi  o. 
Batley,  6  Taunt  25.  1  Marsh.  424.  &  C. 
Mammatt  v.  Mathew,  4  Moore  &  S.  356. 
10  Bing.  506.  S.  C.  KtnJb,  amtra. 

*>  Elstone  v.  Morthike,  1  Chit  R.  648. 
and  see  Brooks  t>.  Clark,  2  DowL  &  R. 
,  148.  Walmesley  v.  Dibdin,  4  Moore  & 
P.  10. 

^  Harmer  v.  Aihby,  10  Moore,  323. 

^  Lewis  V.  Gompertz,  2  Cromp.  &  J. 
862.  2  Tyr.  Rep.  317.  1  DowL  Rep. 
319.  S.  C.    WooUey  v.  £scudier,2  Moore 

6  S.  392.  M'Taggart  o.  EUice,  12 
Moore,  326.  4  Bing.  114.  S.  C.  Fir- 
ley  V.  Rallett,  2  DowL  Rep.  708.  par 
Parke,  B.  Fownes  v.  Stokes,  4  DowL 
Rep.  125.     2  Scott,  205.  S.  C. ;  but  see 


Mammatt  v.  Mathew,  4  Moore  &  S.  356. 
10  Bing.  506.  S.  C.  semb.  contra. 

*  Hughes  V,  Brett,  3  Moore  &  P.  566. 
6  Bing.  239.  S.  C. 

f  I  Chit.  Jun.  on  BilU,  74.  (t.)  and 
Addend,  thereto.  And  for  the  forms  of 
affidavits  to  hold  to  bail,  on  promissory 
notes,  and  biUs  of  exchange,  see  Append, 
to  Tidd  Prac.  9  Ed.  79. 

'  Buckworth  r.  Levi,  5  Moore  &  P. 
23.  7  Bing.  251.  1  DowL  Rep.  211. 
S.  C.  Cross  V.  Morgan,  id.  122.  8 
Leg.  Obs.  97.  S.  C.  Banting  v.  Jadis, 
1  DowL  Rep.  446.  4  Leg.  Obs.  317. 
S.  C.  Smith  V.  Escudier,  3  Tyr.  Rep. 
219.  Crosby  v.  Clark,  1  Meeson  &  W. 
296.  1  Tyr.  &  G.  660.  5  DowL  Rep. 
62.  S.  C. ;  and  see  Tucker  v.  Colegate,  2 
Tyr.  Rep.  496.  2  Cromp.  &  J.  489.  1 
DowL  Rep.  574.  S.  C  Simpson  v.  Dick, 
8  DowL  Rep.  731.  10  Leg.  Obs.  239. 
S.  C.  Irving  v.  Heaton,  2  Scott,  798.  1 
Hodges,  480.     4  DowL   Rep.  688.     1 1 
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and  if  there  has  been  no  presentment,  but  it  has  been  dispensed  with, 
or  the  acceptor  or  drawer  could  not  be  found,  the  special  facts  must 
be  stated  in  the  affidavits     But  in  an  action  by  the  indorsee  of  a  bill 
of  exchange,  against  the  acceptor,  the  affidavit  need  not  allege  a  pre- 
sentment for  payment^.    So,  in  an  action  against  the  drawer  of  a  bill 
of  exchange,  or  indorser  of  a  promisso^  note,  notice  to  the  defend- 
ant of  its  being  dishonoured,  need  not,  it  seems,  be  stated  in  the  affi- 
davit c.     Where  an  affidavit  to  hold  to  bail  on  three  promissory  notes.  When  defective* 
was  defective  as  to  two  of  them,  the  court  of  Exchequer  discharged  "  J|^^,^°n^!J^* 
the  defendant,  on  filing  common  bail;  and  would  not  order  bail  tobe  ' 
taken  to  the  amount  of  the  note,  as  to  which  the  affidavit  was  suffi- 
cient  *. 

It  was  formerly  holden,  in  the  Common  Pleas,  that  in  an  affidavit  Affidavit  for 
of  debt,  for  money  paid  to  the  use  of  the  defendant  S  or  for  work  and  ™°"®y  P*'x » 
labour  as  the  defendant's  servant  ^  it  was  not  necessary  to  state  that 
it  was  at  his  request;  but  it  was  otherwise  in  the  King's  Bench s,  and 
Exchequer^  :  And  now,  by  a  general  rule  of  all  the  courts ^  **  affida- 
vits to  hold  to  bail,  for  money  paid  to  the  use  of  the  defendant, 
or  for  work  and  labour  done,  shaD  not  be  deemed  sufficient,  unless 
they  state  the  money  to  have  been  paid,  or  the  work  and  labour  to 
have  been  done,  at  the  request  of  the  defendant"  So,  in  an  affi- 
davit of  debt,  for  the  agistment  of  cattle,  it  must  be  stated,  that  the 
agistment  was  at  the  defendant's  request^:  And  an  affidavit  of  debt 


Leg.  Obt.  SOS.  S.  C. ;  but  see  Weedon  v. 

Medley,  2  Dowl.  Rep.  689.    9  Leg.  Obs. 

U.  S.  C.     Witham  ».  Gompertz,  1  Tyr. 

&  G.  6.     4  Dowl.  Rep.  888.     1   Gale, 

301.     2  Cromp.  M.  &,R.  7S6.  S.   C. 

contTOm 

'  1  Chit.  Jttii.  on  Bins,  78,  4.  (9.) 
1^  U&borne  v.  Pennell,  4  Moore  &.  S. 

481.  and  see  Phillips  v.  Turner,  1  Cromp. 

M.  &  R.  597.    8  DowL  Rep.  168.     5 

Tyr.  Rep.  196.     9  Leg.  Obs.  110.  S.  C. 
<"  1  Chit  Jun,  on  Bills,  78.  (q.) 
'  Kiik  V.  Almond,  8  Cromp.  &  J.  854. 

2  Tyr.   Elep.  816.      1   DowL  Rep.  818. 

S.  C. ;  and  see  Baker  v.  Wills,  1  Cromp. 

&  M.  888.     8  Tyr.  Rep.  188.     1  DowL 

Rep.  681.  S.  C.      Raggett  v.  Guy,  8 

DowL  Rep.  554.      10  Leg.  Obs.   108. 

Rackett  V.  Gye,  1  Har.  &  W.  198.  S.  C. 

Drake  v.  Harding,  4  Dowl.   Rep.  84.   1 

Har.  &  W.  864.     10  Leg.  Obs.  280,  81. 


S.  C. 

*  Eyre  v.  Hulton,  5  Taunt  704.  Sy- 
monds  v.  Andrews,  id.  751.  Hulton  0. 
Eyre,  1  Marsh,  815.  Berry  v.  Fernan- 
dez, 8  Moore,  888.     1  Bing.  888.  &  C. 

'  Bliss  V.  Atkins,  5  Taunt  756.  i 
Marsh.  817.  (a.)  S.  C.  Brown  v,  Gar- 
nier,  6  Taunt  889.  and  see  Rowley  v. 
Bayley,  1 1  Moore,  888. 

'  Dumford  v,  Messiter,  5  Maule  &  & 
446.  FItt  ti.  New,  8  Bam.  &  C.  664. 
8  Man.  &  R.  189.  S.  C  and  see  TMd 
Prae.  9  Ed.  184. 

^  Reeves  v.  Hucker,  1  Price,  N.R.  187. 
8  Cromp.  &  J.  44.  8  T^r.  Rep.  161.  S.  C. 

»  R.  H.  8  W.  IV.  reg.  L  5  8.  8 
Barn.  &  Ad.  875.  8  Bing.  889.  8  Cromp. 
Sl  J.  170. 

k  Smith  v.  Heap,  5  DowL  Rep.  11. 
18Leg.Ob8.  211.8.  C. 


124 


AFFIDAVIT    TO    HOLD   TO   BAIL. 


or  interest. 


Before  whom 
•worn. 


Supplemental 


**  for  money  had  and  received  by  the  defendant,  for  and  on  account 
of  the  plaintiff^  and  at  his  request,"  instead  of  "  to  and  for  the  use  of 
the  plaintiff/'  is  not  sufficient ».  An  affidavit  to  hold  to  bail,  steting 
that  the  defendant  is  indebted  to  the  plaintiff  in  1000/.  "  an  balance 
of  €KCount,  for  money  paid,  laid  out  and  expended  by  the  plaintiff,  to 
and  for  the  defendant,  and  at  his  request,  and  for  money  had  and 
received  by  the  defendant  for  the  plaintiff^  and  for  interest  of  monies 
due  by  the  defendant  to  the  plaintiff,"  is  not  sufficiently  certain^. 
So,  an  affidavit  of  debt,  for  money  paid  and  interest,  without  shewing 
how  the  interest  accrued,  is  bad  ^ :  the  affidavit  ought  to  state  it  to 
be  due  upon  an  agreement^.  But  an  affidavit  to  hold  to  bail  for  50/. 
due  for  money  paid  and  expended  to  the  use  of  the  defendant,  and  at 
his  request,  and  for  interest  agreed  to  be  paid  thereon,  has  been  deemed 
sufficients 

The  affidavit  of  the  cause  of  action  may  be  sworn  in  court,  or  be- 
fore a  judge,  or  commissioner  of  the  court,  authorized  to  take  affidavits, 
by  virtue  of  the  statute  29  Car.  II.  c.  5.  or  else  before  the  officer  who 
issues  the  process,  or  his  deputy':  and  it  may  be  sworn  before  a  com- 
missioner, although  he  be  concerned  as  attorney  for  the  plaintiffs. 

In  the  King's  Bench,  it  is  the  constant  and  uniform  practice  of  the 
court,  not  to  receive  a  supplemental  affidavit  to  hold  to  bail  K  In  the 
Common  Pleas  however,  where  the  affidavit  to  hold  to  bail  was  de- 
fective, by  reason  of  the  omission  of  some  circumstance  necessary  to 
complete  it,  as  where  it  was  not  sworn,  in  an  affidavit  made  by  an 
executor,  that  he  believed  the  debt  to  be  due  \  or  that  the  defendant 
acknowledged  an  account  stated^,  &e,  the  court  would  formerly  have 
permitted  the  deficiency  to  be  supplied  by  a  supplemental  affidavit. 
But  now,  by  a  general  rule  of  all  the  courts',  "  no  supplemental  affi- 


'  *  Kelly  V.  Curzon,  1  Har.  &  W.  67a 
but  see  Copplnger  v.  Beaton,  8  Dumf.  &. 
£.  888.  9emb.  contra, 

^  Visger  v.  Ddegal,  8  Bam.  Sl  Ad. 
671.     1  DowL  Rep.  88S.  S.  C. 

*'  Galium  o.  Leeson,  8  DowL  Rep.  881. 
8  Cromp.  &  M.  406.      4  Tyr.  Rep.  866. 

S.C. 

*  Drakev.  Harding,  4  Dowl.  Rep.  34.  1 

Har.&W.S64.  10Leg.Oba.880,81.S.C. 

*  Hutchinson  t>.  Hargiave,  1  Bing. 
N.  R.  869.  1  Scott,  869.  S.  C.  Harrison 
i;.  Turner,  4  DowL  Rep.  78.  1  Har.  & 
W.  846.  10  Leg.  Obs.  459,  60.  S.  C. 
per  Coleridge,  J. 

f  Stat  18  Geo.  1.  c.  89.  $8. 


■  R.  K.  15  Geo.  II.  reg.  8.  K.  B. 
R.  £.  18  Geo.  II.  reg.  1,  C  P.  and  see 
Tidd  Prac.  9  Ed.  179. 

^  Tidd  Prac.  9  Ed.  189.  (tf.) 

<  Roche  V.  Carey,  8  Blac.  Rep.  860. 

^  Swaibreck  v.  Wheeler,  Barnes,  100. 
and  see  Manning  o.  Williams,  id,  87. 
Hobson  V,  Campbell,  1  H.  Blac.  848. 
HoUis  V.  Brandon,  I  Bos.  &  P.  86. 
Green  v,  Redshaw,  id,  888.  Stevenson 
V.  Danvers,  8  Bos.  &P.  110.  Garnham 
V.  Hammond,  id,  898.  and  see  Tidd  Prac. 
9  Ed.  189. 

'  R.  H.8  W.  IV.  reg,  I.  §  9.  8Bam. 
ft,  Ad.  875.  8  Bing.  889.  8  Cromp.  & 
J.  170. 
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davit  shall  be  allowed;  to  supply  any  deficiency  in  the  affidavit  to 
hold  to  bail."  I 

An  affidavit  to  hold  to  bail  continues  in  force  for  a  year ;  during  How  long 
which  period,  the  defendant  may  be  arrested  on  the  first,  or  any  sub-  ^^^j^  ^^  ^^^.^ 
sequent  process  sued  out  thereon.  When  an  affidavit  is  made  more 
than  a  year  before  the  suing  out  of  the  writ,  it  is  not  in  general  suffi- 
cient to  authorize  an  arrest,  in  the  King's  Bench ;  for  the  acts  require 
an  oath  of  a  subsisting  debt,  at  the  time  of  suing  out  the  process,  and 
after  a  year,  it  will  be  presumed  that  the  debt  has  been  paid,  if  nothing 
appear  to  the  contrary  * ;  which  practice  has  been  since  adopted  in  the 
Common  Pleas  ^,  and  Exchequer  <^.  It  is,  therefore,  in  general  nec^- 
sary  that  a  new  affidavit  should  be  made,  before  a  writ  is  sued  out, 
when  more  than  a  year  has  elapsed  since  the  making  of  the  former 
affidavit.  But  if  the  plaintiff  make  an  affidavit  to  hold  to  bail,  and 
issue  process  upon  it  in  due  time,  which  is  continued,  the  defendant 
may  be  arrested  on  the  affidavit,  although  more  than  a  year  old^. 

The  writ  of  capias  being  sued  out,  should,  by  the  uniformity  of  DeUvery  of 
process  act  S  be  delivered  to  the  sheriff,  or  other  officer  or  person  to  ^^  thereof, 
whom  it  is  directed ;  and  "  so  many  copies  thereof  should  be  de-  *°  •herif?  &c. 
**  livered  to  hiiii,  together  with  every  memarandum,  or  notice,  sub- 
**  scribed  thereto,  and  all  indorsements  thereon,  as  there  may  be  per- 
**  sons  intended  to  be  arrested  thereon,  or  served  therewith  :"*    And  Pluntifi;  or  bii 
there  is  a  proviso  in  the  act,  that  "  it  shall  be  lawful  for  the  plaintiff,  order  sheriiT.&c. 
"  or  his  attorney,  to  order  the  sheriff,  or  other  officer  or  person  to  V*5"?*  **"*^ 
*'  whom  the  writ  shall  be  directed,  to  arrest  one  or  more  only  of  the  serve  copy  of 
*'  defendants  therein  named,  and  to  serve  a  copy  thereof  on  one  or  ^  ^  **  *"" 
**  more*  of  the  others';  which  order  shall  be  duly  obeyed  by  such 
**  sheriff,  or  other  officer  or  person :  and  such  service  shall  be  of  the 
**  same  force  and  effect,  as  the  service  of  the  writ  of  summons  there- 
^'  in  before  mentioned,  and  no  other."  < 

Upon  the  delivery  of  'the  writ  to  the  sheriff,  he  will  grant  his  Wanut,  or 
warrant  ■*  thereon,  directed  to  his  officers,  for  the  execution  of  it :  but,  mpint     *" 

*  Collier   v.    Hague,   2    Str.    iS70.       Parke^  K 

Pitches  V.  Davy  and  others,  H.  44  Geo.  «  Stat.  2  W.  IV.  c.  80.  §  4.     Ante, 

III.     Stewart  v.  Freeman,  E.   47  Geo,  90,  91. 

III.  K.  B.  '  For  the  form  of  this  Order,  see  Ap. 

*>  Taylor  v.   Slater,  2  Scott,  8S9.  but  pend.  to  Tidd  Sup.  1888.  p.  276. 

see  Crooks  v,  Holditch,  1  Bos.  &  P.  176.  ■  Stat  2  W.  IV.  c  89.  §  4.  JtOe,  69. 

'  Ramsden  v,  Maugham,  2  Cromp.  M.  ^  Append,  to  Tidd  Sup,  1888.  p.  274, 

&  R.  684.     4  DowL  Rep.  408.     1  Tyr.  5.    And  as  to  the  sberiflTs  warrant  to  ar- 

&  G.  40.  1  Gale,  845.  S.  C.  rest  the  defendant,  see  Tidd  Prac.  9  Ed. 

*  HiU  V.  Jervis,  18  Leg.  Obs.  80.  per  217. 
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Sherifls  to  name 
deputies,  reiideni 
in  Lrnidon,  for 
receiving  writa, 
and  granting 
warrants,  &c. 


Duty  of  sheri£( 
in  executing 
capias. 


When  parcel  of 
one  county  is 


in  the  county  palatine  of  Lancaster,  a  mandate^  must  be  previously 
obtained  from  the  Chancellor  of  the  Duchy,  or  his  deputy,  directed 
to  the  sheriff,  commanding  him  to  execute  the  same.  And  the  she- 
riff, in  his  warrant  on  a  capiaSf  need  not  state  the  court  out  of  which 
the  writ  issues^.  Where  the  plaintiff's  attorney  obtained  from  the 
sheriff's  deputy  in  London,  a  warrant,  which  he  sent  to  an.  officer  in 
the  country  by  the  poBt>  but  did  not  pay  the  postage,  and  the  officer 
having  in  consequence  refused  to  take  in  the  letter,  it  was  returned  to 
the  dead  letter  office,  the  court  held  that,  under  these  circumstances, 
the  sheriff  could  not  be  called  on  to  return  the  writ<^. 

By  the  statute  23  Hen.  VI.  c.  9.  sheriffs  are  required  to  make 
yearly  a  deputy,  in  the  king's  courts  of  his  Chancery^  the  King's 
Bench,  Common  Pleas,  and  Exchequer,  of  record,  before  they  shall 
return  any  writs,  to  receive  all  manner  of  writs  and  warrants  to  be 
delivered  to  them ;  which  statute  was  enforced  by  subsequent  rules 
of  court  in  the  King's  Bench  ^,  and  Common  Pleas  ® :  and  accord- 
ingly, by  the  late  act  for  the  further  amendment  of  the  law  ^,  &c.  it 
is  enacted,  that  ''from  and  after  the  first  day  of  June  183d<, 
**  the  sheriff  of  each  county  in  England  and  Wales  shall  severally 
"  name  a  sufficient  deputy,  who  shall  be  resident,  or  have  an  office, 
*'  within  one  mile  from  the  Inner  Temple  Hall,  for  the  receipt  of 
''  writs,  granting  warrants  thereon,  making  returns  thereto,  and  ac- 
"  cepting  of  all  rules  and  orders,  to  be  made  on,  or  touching  the  ex- 
**  ecution  of  any  process  or  writ,  to  be  directed  to  such  sheriff." 

Within  the  time  limited  for  the  execution  of  the  writ,  it  is  the  duty 
of  the  sheriff,  or  his  officers,  to  arrest  the  defendant  \  if  he  can  be 
found  in  his  bailiwick,  and  to  detain  him,  until  he  shall  have  given 
him  bail,  or  made  deposit  with  him,  according  to  law,  or  until  the 
defendant  shall,  by  other  lawful  means,  be  discharged  from  his  cus- 
tody K     And  there  being,  in  divers  parts  of  England,  certain  dis- 


*  Append,  to  Tidd  Sup.  1833.  p.  275. 

^  Astley  o.  Goodjer,  2  Dowl  Rep. 
619.  2  Cromp.  &  M.  682.  6  Leg.  Obs. 
508.  Ashby  v.  Goodyer,  4  Tyr.  Rep. 
414.  S.  C.  ;  and  see  Rose  v.  Tomblin- 
son,  8  DowL  Rep.  49. 

'  Hart  V.  Weatherley,  4  DowL  Rep. 
171.     11  Leg.  Obs.  81.  S.  C. 

'  R.  M.  1654.  $  1.  R.  £.  15  Car.ll. 
regm  4.  K.  B. 

«  R.  M.  1654.  §  1.  R.  H.  14  A  15 
Car.  IL  reg,  1.     R.  H.  15  &  16  Car,  11. 


C.  P. 
'  SUL  8  &  4  W.  IV.  c.  42.  5  20. 

'  This  was  a  day  after  the  brin<ring  in 
of  the  bill,  but  before  the  passing  of  the 
act. 

^  As  to  the  arrest  of  the  defendant,  and 
by  whom,  and  by  what  authority,  when, 
where,  and  in  what  manner,  it  may  be 
made,  see  Tidd  Prac.  9  £d.  171. 216,  &c.; 
and  for  the  sherifTs  duty  on  the  arrest,  id, 
226,  &c 

«  Sched.  to  Stat.  2  W.  IV.  c.  89.  No.  4. 
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tricts  and  places,  parcel  of  some  one  county,  but  wholly  situate  with-  surrounded  by 
in  and  surrounded  by  some  other  county,  which  was  productive  of  in- 
convenience and  delay,  in  the  service  and  execution  of  the  process 
of  the  courts ;  for  remedy  thereof  it  is  enacted,  that  <*  every  such 
**  district  and  place  shall  and  may,  for  the  purpose  of  the  service  and 
''  execution  of  every  writ  and  process,  whether  mesne  or  judicial  \ 
(« issued  out  of  either  of  the  said  courts,  be  deemed  and  taken  to  be 
part  as  well  of  the  county  wherein  such  district  or  place  is  so  situ- 
ate as  aforesaid,  as  of  the  county  whereof  the  same  is  parcel ;  and 
every  such  writ  and  process  may  be  directed  accordingly,  and  ex- 
*'  ecuted  in  either  of  such  counties."^ 

It  seems,  that  in  order  to  constitute  an  arrest,  the  warrant  must  be  Arrest,  how 

inftde 

produced ;  the  closest  watching  of  the  defendant  not  being  deemed 
sufficient  ^.  And  if  a  sheriff's  officer  send  his  servant  to  a  party^  to 
inform  him  that  there  is  a  writ  out  against  him,  and  that  he  must 
come  and  give  bail  to  it,  and  the  party  go  to  the  officer's  house,  and 
execute  a  bail  bond,  this  is  not  an  arrest  ^.  So,  where  the  defendant 
in  trespass  justified  under  a  latitat,  and  the  plaintiff  replied  a  deten- 
tion afler  a  bail  bond  given,  it  was  holden  that  an  actual  arrest  must 
be  proved :  proof  of  the  execution  of  the  bail  bond,  coupled  with  an 
admission  of  the  trespass  in  the  special  plea,  not  being  sufficient  ^« 

It  has  been  already  seen^^  that  dergymen  are  privileged  from  arrest  Of  Clergymen. 
in  going  to,  and  returning  from  church,  or  performing  divine  service : 
And,  by  the  statute  9  Geo.  IV.  c.  31.  §  23.  "  if  any  person  shall 
'^  arrest  any  clergyman,  upon  any  civil  process,  while  he  shall  be  per- 
*'  forming  divine  service,  or  shall,  with  the  knowledge  of  such  person, 

be  going  to  perform  the  same^  or  returning  from  the  performance 

thereof,  every  such  offender  shall  be  guilty  of  a  misdemeanour ; 

and  being  convicted  thereof,  shall  suffer  such  punishment,  by  fine  or 
*'  imprisonment,  or  by  both,  as  the  court  shall  award."  On  this  sta- 
tute it  has  been  holden,  that  a  clergyman  arrested  on  his  way  to  the 
altar,  is  entitled  to  be  discharged  s. 

*  The  process  usually  put  in  o|^sition  '  Berry  v,  Adamson,  2  Car.  &  P.  503, 
to  mesne  \i  final ;  mesne  process  being  of  and  see  Small  v.  Gray,  id,  605.  Peters 
a  judicial  nature^  as  veil  as  process  of  v.  Stanway,  6  Car.  &  P.  787.  per  Alder' 
execution :  but  the  term  judicialy  in  this  son,  B. 

clause,   was    probably  intended  to  mean  *  Reece  v,  Griffiths,  5  Man.  &  R.  120. 

process  after  judgment.  ^  Ante,  115.  and  see  Tidd  iVoc.  9  £d. 

b  StsL  2  W.  IV.  c  89.  $  20.  219. 

*  Robins  o.  Hender,  8  Dowl.  Rep.  548.  ■  Goddard  v.  Harris,  7  Ring.  820.  5 
10  Leg.  Obs.  141.    Hender  v.  Robins,  1  Moore  &  P.  122.  S.  C. 

Har.  &  W.  204.  S.  Cper  WUliami^  J. 
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Delivery  of 
copies  of  writ, 
&c.  to  defend- 
ants. 


Indorsement  on 
writ,  of  true  day 
of  execution. 

When  to  be 
mode^  and  con- 
sequence of 
omission. 


Return  of  writ. 


CC 


«( 


Detainer  on  sub- 
sequent process. 


When  the  defendant  is  arrested  upon  the  writ  of  capiaSf  the  sherS*, 
or  his  officer,  is  required,  by  the  uniformity  of  process  acts  ''upon 
"  or  forthwith  after  the  execution  thereof,  to  cause  a  copy  of  the 
"  writ,  together  with  every  memorandum  or  notice  subscribed  thereto, 

and  all  indorsements  thereon,  to  be  delivered  to  every  person  upon 

whom  such  process  shall  be  executed  by  him,- whether  by  service 
"  or  arrest ;  and  to  indorse  on  such  writ,  the  true  day  of  the  exe- 
**  cution  thereof,  whether  by  service  or  arrest."  ^  In  order  to  give 
efiect  to  the  last-mentioned  provision,  there  is  a  general  rule  of  aU 
the  courts  <^,  that  "  the  sheriff,  or  other  officer  or  person  to  whom 
any  writ  of  capUu  shall  be  directed,  or  who  shall  have  the  execution 
and  return  thereof,  shall,  within  six  days  at  the  least  after  the  exe- 
cution thereof,  whether  by  service  or  arrest,  indorse  on  such  writ,  the 
true  day  of  the  execution  thereof;  and  in  default  thereof,  shall  be 
liable,  in  a  summary  way,  to  make  such  compensation,  for  any  damage 
which  may  result  from  his  neglect,  as  the  court  or  a  judge  shall 
direct"  When  the  sheriff  has  neglected  to  comply  with  this  rule,  by 
not  indorsing  on  the  writ  of  capias  the  day  of  its  execution,  the 
plaintiff's  remedy  is  not  by  attachment^  but  by  a  rule  calling  on  t)ie 
sheriff  to  shew  cause,  why  he  should  not  amend  his  return,  and  make 
such  compensation  to  the  plaintiff,  as  the  court  shall  direct ;  and  why 
he  should  not  pay  the  costs  of  the  application  ^ :  And  he  is  com- 
manded by  the  writ,  immediately  after  the  execution  thereof,  to  re- 
turn the  same  to  the  court,  together  with  the  manner  in  which  he 
shall  have  executed  it,  and  the  day  of  the  execution  thereof;  or  that, 
if  the  same  shall  remain  unexecuted,  then  that  he  do  so  return  the 
same,  at  the  expiration  o£  four  calendar  months  from  the  date  there- 
of, or  sooner,  if  he  should  be  thereto  ^  required  by  order  of  the  said 
court,  or  by  any  judge  thereof^. 

If  the  defendant  be  wrongfully  taken,  without  process  ^  or  after  ita 
expiration  c^,  he  cannot  be  lawfully  detained  in  custody,  under  sub- 
sequent process,  at  the  suit  of  the  same  plaintiff,  though  regularly 


■  2  W.  IV.  c.  39.  S  *. 
^  Id,  ib.  Append,  to  Tidd  Sup,  1R8S. 
p.  277. 

•  R.  M.  S  W.  IV.  reg.  4.  4  Bam.  & 
Ad.  2.    9  Bing.  444.    1  Cromp.  &  M.  8. 

^  Ridley  «.  Weston,  2  Moore  &  S.  724. 
Moore  V.  Thomas,  S  Moore  &  S.  810.  2 
Dowl.  Rep.  760.  S.  C. 

•  Sched.  to  stet.  2  W.  IV.  c.  89.  No. 
4.     Append,  to  Tidd  Sup.  1688,  p^  272. 

'  Barlow  t>.  Hall,  2  Anst.461 ;  and  see 


Birch  i;.  Prodger,  1  New  Rep.  C.  P.  185. 
Attorney  General  t;.  Dorkrags,  1 1  Pricey 
166.  Attorney  General  v.  Carl  Cass,  id. 
846.  Wells  V.  Gurney,  8  Barn.  &  C. 
769.  Ex  parte  Scott,  9  Bam.  &  C  446. 
4  Man.  &  R.  861.  S.  C. 

*  Loveridge  v,  Plaistow,  t  H.  BUc. 
29.  and  see  Spence  v.  Stuart,  8  East.  89. 
EzjMTte  Ross,  1  Rose,  261,  2.  Rex  v, 
Blake,  4  Bam.  &  Ad.  S56.  2  Nev.  & 
M.  312.  S.  C. 
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issued :  But  third  persons,  who  find  a  defendant  in  custody,  have  a 
right  to  consider  him  as  heing  lawfully  in  the  custody  in  which  he  is 
found,  and  to  proceed  against  him  accordingly ;  for  otherwise  a  per- 
son, under  an  iUegal  arrest  at  the  suit  of  one  party,  would  be  com- 
pletely protected,  during  his  imprisonment,  from  all  other  process, 
which  would  be  productive  of  great  inconvenience,  and  suspensi<m  of 
justice*.  And  a  defendant  who  has  been  wrongfully  arrested  upon  a 
Swuday^  on  a  charge  of  forgery^  without  any  warrant,  may  be  law- 
fully arretted  upon  cwU  process,  as  he  is  leaving  the  police  office, 
after  he  has  been  ordered  by  the  magistrate  to  be  discharged  ^.  The 
principle  to  be  derived  from  the  cases  upon  this  subject  appears  to 
be,  that  where  the  sheriff  arrests  the  defendant  in  one  action,  it 
operates  virtually  as  an  arrest  in  all  the  actions  in  which  the  sheriff 
holds  writs  against  him  at  the  time ;  for  it  would  be  only  an  idle  and 
useless  ceremony,  to  arrest  the  defendant  in  the  others :  It  would  be 
actwm  agere;  and  this  detainer  will  hold  good,  though  the  court 
may^  upon  collateral  grounds,  unconnected  with  the  act  of  the  sheriff, 
order  the  party  to  be  discharged  from  the  first  arrest.  But  where  the 
sheriff  has,  by  his  own  act,  illegally  arrested  the  defendant,  the  latter 
is  not  in  custody  under  the  first  writ :  he  is  suffering  a  false  imprison- 
ment ;  and  such  &lse  imprisonment,  being  no  arrest  in  the  original 
action,  cannot  operate  as  an  arrest  under  other  writs  lodged  with  the 
sheriffs 

*  Barclay  o.  Faber,  2  Barn,  h.  Aid.  Sa 

748.    I  Chit  R.  679.  &  C. ;  and  seeuL  ^  Jacobs  v.  Jacobi,  8  Dowl  Bep.  676. 

679,  80,  81.  m  mtit,    Anmdd  «.  Chitty,  ^  Barratt  v.   Pricey  9  Bing.  686.  670. 

1  DowLRep.499.  6Leg.Obs.270.S.a  8Moore&a6S4L     1  DowL  Rep.  786. 

ptr  IMUedale,  J.    Tidd  Prac  9  Sd.  819,  S.C.  per  Tmdal,  Ch.  J. 
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arrest 


Of  the  Bail  Bono  ;  and  Deposit  of  Money  in  She- 
riff's handsy  ^c. :  and  of  Proceedings  "mMch  may 
he  had  in  Vacation,  a^  well  as  in  Term  Time. 

Proceedings  on     W  HEN  the  defendant  has  been  arrested  on  the  capias,  he  is  either 

discharged  out  of  custody,  on  giving  bail  to  the  sheriff,  or  an  attor- 
ney's undertaking  to  cause  special  bail  to  be  put  in  for  him,  accord- 
ing to  the  exigency  of  the  writ  ■,  or  on  depositing  in  the  sheriff's 
hands,  the  sum  indorsed  thereon,  together  with  102.  in  addition, 
to  answer  costs,  &c.  on  the  statute  43  Geo.  III.  c.  46.  §  2  ^ ;  or 
he  remains  in  custody  *^,  or  escapes  ^,  or  is  rescued  *,  &c. 

By  tlie  statute  23  Hen,  VI.  c.  9.  it  is  the  duty  of  the  sheriff,  when 
the  defendant  is  arrested  and  in  actual  custody,  to  take  bail,  if  re- 
quired :  and  therefore,  if  a  bail  bond  be  tendered,  with  sufficient 
sureties,  and  the  sheriff  refuse  to  accept  it,  and  liberate  the  defendant, 
he  is  liable  to  a  special  action  on  the  case :  and  it  is  no  answer  to 
such  an  action,  that  the  party  arrested  did  not  tender  a  bail  bond  ^ : 
The  sheriff  is  to  prepare  the  bond;  but  it  seems  that  he  is  entitled  to 
be  paid  for  so  doing,  by  the  party  arrested  ^  The  bail  bond  is 
usually  taken  in  a  penalty,  being  double  the  amount  of  the  sum  sworn 
to,  and  indorsed  on  the  writ,  notwithstanding  the  statute  12  Geo.  I.  c. 
29.  which  directs  the  sheriff  to  take  bail  for  that  sum,  and  no  more  s : 
and  the  sheriff's  bail  are  liable  thereon,  to  the  full  extent  of  the  debt 
and  costs,  not  exceeding  the  penalty  of  the  bond  ^. 


SheriflTs  duty  to 
take  bail,  &c. 


Bail  bond,  in 
what  sum. 


'  As  to  the  nature  and  efiect  of  an  at- 
torney's undertaking  to  appear,  see  Udd 
Prcui.  9  Ed.  227. 

^  For  this  statute,  and  the  proceedings 
thereon,  see  Tidd  Prize.  9  Ed.  227,  8,  9. 

^  For  the  proceedings,  when  defendant 
remains  in  custody,  see  id,  229. 

**  As  to  the  defendant's  escape,  and  the 
plaintiiT's  remedies  thereon,  see  id.  235, 
&c. 

^  For  the  plaintifTs  remedies  on  a  rescue, 
see  id.  236,  7. 


'  Millne  v.  Wood,  6  Car.  &  P.  687. 
per  Taunton,  J.  and  see  Tidd  IVoc.  9  Ed» 
223. 

«  Turner  o.  Bayly,  Cas.  Pr.  C.  P.  43. 
Mills  v.  Bond,  Fort  368.  Male  v.  Mit- 
chdl,  Pr.  Reg.  C.  P.  67.  Lewis  ». 
Knight,  8  Bing.  271.  1  Moore  &  S. 
S5S.  I  Dowl.  Rep.  261.  S.  C  ;  but  see 
S  Bl.  Cora.  290.  seif^.  contra. 

*"  Walker©.  Carter,  2  Blac.  Rep.  816. 
Mitchell  V.  Gibbous,  1  H.  Blac.  76.  and 
see  Tidd  Prac.  9  Ed.  224. 
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Respecting  the  form  of  the  bail  bond,  there  are  three  things  to  Form  of. 
be  observed;  Ist,  that  it  be  made  to  the  sheriff  himself  > ;  2d\y, 
that  it  be  made  to  him,  by  his  name  of  office  ^ ;  and  3dly,  that  it 
be  conditioned  for  the  defendant's  putting  in  special  bail,  as  re- 
quired by  the  writ,  and  for  that  only^  Before  the  uniformity 
of  process  act**,  the  capias  being  returnable  in  term  time,  the 
bail  bond  was  conditioned  for  the  appearance  of  the  defendant  at 
the  return  of  the  writ,  being  a  day  certain,  in  actions  by  bill,  and 
a  general  return  day,  in  actions  by  original :  But,  under  the  above 
act,  we  have  seen<^,  the  defendant  is  required  by  the  capias,  to 
take  notice,  that  within  eight  days  after  the  execution  thereof  on  him, 
inclusive  of  the  day  of  such  execution,  he  do  cause  special  bail  to 
be  put  in  for  him,  to  the  action :  and  accordingly,  the  bail  bond,  as 
now  taken  by  the  sheriff,  is  conditioned  f[>r  the  defendant's  causing 
special  bail  to  be  put  in  for  him  to  the  action,  as  required  by  the  writ<^ : 
And  a  bail  bond  conditioned  for  the  defendant  to  appear  in  eight  days  Variance  of, 
after  the  date,  the  arrest  having  been  on  the  same  day,  has  been  deemed 
sufficient  *.    But  where  a  bail  bond,  in  reciting  the  delivery  of  the  writ 

jof  capias,  stated  that  <*  a  copy  of  the  writ  was  duly  delivered  to ,"• 

omitting  the  name  of  the  defendant,  and  likewise  omitting  his  name  in 
the  statement  of  the  condition  of  the  bond,  the  court,  in  an  action  brought 
against  the  sheriff  for  an  escape,  would  not  supply  the  deficiency'. 

The  case  of  the  defendant's  depositing  money  in  the  sheriff's  Deposit  in  she- 
hands,  in  lieu  of  finding  sureties  for  his  appearance  at  the  return  stat  4S  Geo. 
of  the  writ,  under  the  statute  43  Geo.  III.  c.  46  «,  is  not  mentioned  ^^''  ^'  *^* 
in  the  warning,  at  the  foot  of  the  form  of  the  capias,  given  by  the 
uniformity  of  process  act^.     And  the  court  will  not  interfere,  where  Proceedings 
money  has  been  paid  into  the  hands  of  the  sheriff,  in  lieu  of  bail,  ^  ^'^"' 
which  he  has  not  paid  into  court  K    But  if  money  has  been  deposited 
in  the  sherifTs  hands,  which  has  been  paid  into  court,  the  defendant 
is  entitled  to  take  it  out,  on  putting  in  and  perfecting  bail  in  due 


*  Cotton  V.  Wale,  Cro.  Elic.  862.  4  '  Holding  9.  Raphael,  1  Har.  &  W. 
Bm.  Abr.  462.  and  see  Tidd  Prac.  9  Ed.  571.  6  Kev.  &  M.  66ft.  S.  C.  and  see 
884.     jinUy  84.  Tidd  Prac.  9  Ed.  226. 

^  2  W.  IV.  c.  89.  '  For  this  statute,  and  the  proceedings 

*  jinie,  84.  thereon,  see  Tidd  Prac.  9  Ed.  227,  8,  9. 
^  For  the  form  of  the  bail  bond,  sec  ^  2  W.  IV.  c.  S9.  Sched.  No.  4. 

Append,  to  Tidd  Sup.  18SS.  p.  276,  7.  >  Smith  v.   Jones,   8  Leg.  Obs.  S02. 

*  Evans  v.  Moseley,  4  Tyr.  Rep.  169.  per  ToMnton,  J. ;  and  see  Hall  v.  Jones,  4 
2  Cromp.  &  M.  490.     2  Dowl.  Rep.  864.  Dowl.  Rep.  712. 

S.  C 
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time  * :  And  if  the  affidavit,  in  such  caae,  state  the  bafl  to  have  been 
justified,  the  court  will  presume  that  it  has  been  justified  in  due 
time,  unless  the  contrary  be  shewn  by  the  plaintiffs  The  defend- 
ant, however,  will  not  be  allowed  to  take  the  money  out  of  court, 
as  a  matter  of  right,  unless  he  has  pi|t  in  and  perfected  bail  in  due 
time,  according  to  the  exigency  of  the  capuu,  although  such  a  de- 
posit is  not  mentioned  in  the  warning  attached  to  the  writ  \  But  if 
bail  has  been  perfected,  though  not  in  due  time,  before  the  plaintiff 
takes  the  money  out,  he  must  make  his  election,  whether  he  will  take 
the  money  or  the  bail  \  And  where  money  has  been  deposited  in 
lieu  of  bail,  and  paid  into  court  by  the  sheriff,  and  the  defendant 
does  not  perfect  bail  in  time,  tlie  plainiiff  will  be  allowed,  on  motion, 
to  take  the  money  out  of  court,  although  the  defendant  has  rendered 
himself  into  custody,  since  the  time  for  putting  in  bail,  if  there  be  no 
affidavit  of  merits  on  his  part^'.  But  the  court  will  not  make  a  rule 
absolute,  for  the  payment  of  money,  so  deposited  and  paid  into  court, 
to  the  plaintiff,  where  the  defendant  has  neglected  to  put  in  and 
perfect  bail  above,  unless  very  particular  inquiries  are  made,  in 
order  to  serve  him  with  a  copy  of  the  rule  \ 


Proceedingt  Before  the  making  of  the  uniformity  of  process  act,  (2  W.  IV.  c 

writs,  except  at     ^^>)  ^^  proceeding  could  have  been  effectually  had,  in  certain  cases, 

certaio  tiroes,  in    q|,  ^ny  writ  returnable  within /bur  days  of  the  end  of  any  term,  until 
term  or  vaca^  ,      ,  . 

tion.  the  beginning  of  the  ensuing  term,  whereby  great  and  unnecessary 

delay  was  frequently  created ;  for  remedy  whereof,  it  is  enacted  by 
the  above  statute*,  that  *'  if  any  writ  ofsummans,  capias,  or  detainer^ 
"  issued  by  authority  of  that  act,  shall  be  served  or  executed  on 
**  any  day,  whether  in  term  or  vacation,  all  necessary  proceedings  to 
"  judgment  and  execution  may,  except  as  thereinafter  provided,  be 
**  had  thereon,  without  delay,  at  the  expiration  of  eight  days  from 
**  the  service  or  execution  thereof,  on  whatever  day  the  last  of  such 
Provito  for SuH-  "  eigU  days  may  happen  to  fall,  whether  in  term  or  vacation:  Pro- 
^^'  **  vided  always,  that  if  the  last  of  such  eight  days  shall,  in  any  case, 

"  happen  to  fall  on  a  Sunday,  Christmas  day,  or  any  day  appointed 

■  Young  o.  Maltby,  8  Dowl.  Rep.  604s  '  Newman  v.  Hodgson,  8  Bam.  &  Ad. 

1  Har.  &  W.  «!♦.     10  Leg.  Obs.  187.  4«2.     1  Dowl.  Rep.  329.  S.  C. 

S.  C.  per  WiUinmtt  J.  •*  Evans  t'.  Baker,  1 1  Leg.  Obs.  62. 

»»  Geach  ©.  Coppin,  S  DowL  Rep.  74.  '  §  11.  and  see  2  Rep.  C.  L.  Com. 

79.  per  LUiledale,  J.  27.80.61. 
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**  for  a  public  fast  or  thanksgiving,  in  either  of  such  cases,  the  fol- 

**  lowing  day  shall  be  considered  as  the  last  of  such  eight  days ;  and 

^  if  the  last  of  such  eight  days  shall  happen  to  fall  on  any  day  be- 

**  tween  the  Thureday  before,  and  the  Wednesday  after  Easter  day, 

"  then,  in  every  such  case,  the  Wednesday  after  Easter  day  shall  be 

**  considered  as  the  last  of  such  eight  days* :  Provided  also,  that  if  For  period  be- 

**  such  writ  shall  be  served  or  executed  on  any  day  between  the  j^^^g^^g^  g^j 

"  tenth  day  oi  August^  and  the  twenty-fourth  day  of  October^  in  any  84th  October. 

"  year,  special  bail  may  be  put  in  by  the  defendant,  in  bailable  pro- 

*'  cess,  or  appearance  entered,  either  by  the  defendant  or  the  plain- 

"  tiff,  on  process  not  bailable,  at  the  expiration  of  such  eight  days : 

*'  Provided  also,  that  no  declaration,  or  pleading  after  declaration, 

"  shall  be  filed  or  delivered,  between  the  said  tenth  day  of  August^ 

"  and  twenty-fourth  day  of  October:*  • 

This  statute  is  confined  to  cases  in  which  a  writ  of  summonsy  capias,  Decinont  tbere- 
or  detainer t  has  been  served  or  executed.  And  where  a  judge's  order 
is  obtained  in  vacation^  it  cannot  be  made  a  rule  of  court  till  the 
following  term  ^.  The  proviso  in  the  above  statute,  excepting  the 
period  between  the  tenth  of  August  and  twenty-fourth  of  October^ 
is  applicable  only  to  declarations,  and  pleadings  after  declaration ; 
and  a  defendant  arrested  within  that  interval,  must  put  in  and  justify 
bail  before  a  judge  at  chambers,  in  the  same  way  as  in  any  other 
part  of  the  vacation  ®.  And  where  a  defendant  has  been  irregularly 
served  with  process,  early  in  the  vacation,  he  cannot  wait  until  the 
ensuing  term ;  but  is  bound  to  apply  in  the  vacation,  to  a  judge  at 
chambers,  if  he  wish  to  take  advantage  of  the  irregularity  ^. 


*  8W.  IV.c.89.§ll. 

^  Rex  9.  Price,  S  Cromp.  &  M.  218. 
4  Tyr.  Rep.  60.  8  DowL  Rep.  8S8.  7 
Leg.  Ob*.  888,  4.  &  a 

*  Rex  o.  Sheriff  of  MSddUteM,  in  Wol- 
laston  V.  Wright,  8  Cromp^  &  M.  888. 
4  Tyr.  Rep.  60.     8  DowL  Rep.  886. 

&a 

*  Cos  V.  TuUock,  1  Ciomp.  &M.  bSl. 
8  Tyr.  Rep.  578.  8  DowL  Rep.  47.  &  C. 
and  aee  EUitton  v.  Robinson,  2  Cromp.  & 
M.  843.     8  DowL  Rep.  841.     7  Leg. 


Obs.  866,  7.  &  C.  Tidd  Pnc.  9  Ed. 
618.  And  see  further,  u  to  what  things 
may  be  done  in  nocaiion,  as  well  as  in  term 
time,  by  the  administration  of  Justice  act, 
(11  Geo.  IV.  &  1  W.  IV.  c.  70.  §$  86, 
7,  8.)  pott.  Chap.  XLV. ;  by  the  speedy 
Judgment  and  execution  act,  (1  W.  FV.  c. 
7.  $§  1,  8,  8.)  past.  Chap.  XXIL 
XXXIIL  XXXVII.  XXXIX.  XLL ; 
and  by  the  law  amendment  act,  (8  &  4 
W.  IV.  c.  48.  §§  17,  18,  19.)  poM, 
Chap.  XXIL  &  XXXIIL 
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Appearance, 
what 

How  it  dtfiered 
from  bail 

Time  formerly 
allowed  for 
entering,  in 
actions  by  orir- 
ginal. 


For  filing  com< 
mon  bail,  in 
actions  by  bill, 
inK.  B. 


Of  Appearance  to  the  Writs  ^  Summons^  and 
Distringas  ;  and  of  Special  Bail  on  the  Writ  if 
Capias  ;  and  Paying  Money  into  Court^  in  lieu 
thereof. 

A.PPEARANCE  is  the  first  act  of  the  defendant  in  court  •;  and 
differed  from  putting  in  6at/,  which  was  the  act  of  the  court  itself^ ; 
as  is  evident  from  the  language  of  the  bail-piece  in  the  King's  Bench, 
wherein  the  defendant  was  stated  to  be  delivered  to  bail  S  &c.  In 
actions  by  original^  in  the  King's  Bench,  the  defendant  must  for- 
merly have  entered  his  appearance,  upon  a  summons,  attachment,  or 
distringas,  on  or  before  the  quarto  <Ue  post  of  the  return  of  the  writ  ^. 
So,  in  the  Common  Pleas,  the  appearance  must  have  been  entered 
within  four  days  afler  the  return,  which  were  reckoned  inclusive  both 
of  the  return  day  and  the  quarto  cite  post  ®.  Afterwards,  a  rule  was 
made  by  the  judges  of  all  the  courts  ',  that  "  a  defendant,  who  had 
been  served  with  process  by  original,  should  enter  an  appearance 
within  ybur  days  of  the  appearance  day,  if  the  action  were  brought 
in  London  or  Middlesex,  or  within  eight  days  of  the  appearance  day, 
in  other  cases ;  otherwise  the  plaintiff  might  enter  an  appearance  for 
him,  according  to  the  statute :  and  any  attorney  who  undertook  to 
appear,  should  enter  an  appearance  accordingly."  In  actions  by  bill, 
in  the  King's  Bench,  where  the  defendant  had  been  served  with  a 
copy  of  a  bill  of  Middlesex,  &c.  he  must  formerly  have  filed  common 
bail  at  the  return  of  it,  or  within  eight  days  after  such  return  s,  which 
were  reckoned  exclusively ;  and  Sunday  was  not  accounted  aji  one  of 
them,  if  it  happened  to  be  the  last^ 


*  Com.  Dig.  tit  Pleader,  B.  1. 

i>  Stroud  V.  Lady  Gerrard,  1  Salk.  8. 
"  Ex  parte  GiWions,  1  Atk.  SS9.  and 
see  Tidd  Prac.  9  Ed.  288. 

*  Trye,  jmJU.  67,  6. 

«  Faoo  V.  Coken,  1  H.  Blac.  9. 


'  R.  H.  8  W.  IV.  reg,  1.  §  31.  3 
Bam.  &  Ad.  878.  8  Ring.  292.  2 
Cromp.  &  J.  176, 

'  Stat  6  Geo.  II.  c.  27.  §  1. 

^  Shadwell  v.  Angel,  1  Bur.  66.  and 
see  Tidd  Prac,  9  Ed.  240. 
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Before  the  statute  12  Geo.  I.  c.  29,   comnion  bail   could  only  Appearance,  or 

_,^--  11,,/.,  common  bail,  by 

have  been  nled,  or  a  common  appearance  entered,  by  the  defendant^  plaintiff,  on  stat. 
or  his  attorney :  But,  by  that  statute  %  as  altered  by  the  5  Geo.  II.  c.   ^^  ^^"  ^•^'^^' 
27.  **  if  the  defendant,  having  been  served  with  process,  did  not  ap- 
pear at  the  return  thereof,  or  within  eight  days  afler  such  return, 
the  plaintiff,  upon  affidavit  of  the  service  of  such  process,  made 
before  a  judge^  or  commissioner  of  the  court  for  taking  affidavits j 
or  before  the  proper  officer  for  entering  common  appearances,  or 
his  deputy^  might  have  entered  a  common  appearance,  or  filed 
common  bail  for  the  defendant,  and  proceeded  thereon,  as  if  such 
^  defendant  had  entered  his  appearance,   or   filed  common  bail." 
Original  writs,  however,  having  been   abolished  by  the   uniform-  Time  and  mode 
ity  of  process   act^*,   and    there  being  no  longer   any  distinction  now^r^u^bied 
between  proceedings  by  ortg'tiki/ writ  and  by  fci//«,  the  time  and  mode  Jy  ■**^-  ^  ^• 
of  appearance  to  serviceable  process  are  now  regulated  by  that  act, 
and  the  forms  of  writs  of  sumrnoiu  and  distringas^  &c.  in  the  schedule 
annexed  thereto. 

The  appearance  to  serviceable  process  is  entered,  either  by  the  defend-  By  whom  cnter- 
ant  or  his  attorney ;  or,  in  their  default,  by  the  plaintiff  or  his  attorney. 
When  the  defendant,  in  ordinary  cases,  has  been  personally  served  On  service  of 
with  the  writ  of  summons^  he  is  commanded  thereby,  within  eight  ^^^^        '  • 
days  inclusive  after  such  service,  to  cause  an  appearance  to  be  entered 
for  him,  in  the  court  out  of  which  the  writ  issued ;  or,  in  default  of 
his  so  doing,  the  plaintiff  may,  by  the  terms  of  the  writ^,  cause  an 
appearance  to  be  entered  for  him,  and  proceed  therein  to  judgment 
and  execution.     And  when  the  plaintiff  proceeds  by  writ  of  summons  In  action  against 
against  a  member  of  parliament,  to  enforce  the  provisions  of  the  sta-  jja^ent  °  ^^' 
tute  6  Geo.  IV.  c.  16.  §  10.  the  defendant  is  commanded  by  the  writ, 
that  within  one  calendar  month  next  after  personal  service  thereof  on 
him,  he  do  cause  an  appearance  to  be  entered  for  him,  in  the  court 
wherein  he  is  sued  ®. 

In  order  to  entitle  the  plaintiff,  or  his  attorney,  to  enter  an  appear-  Affidavit  of  ser- 

vice  of  writ 

ance  for  the  defendant,  after  he  has  been  served  with  a  copy  of  the 
writ  of  summons,  an  affidavit  should  be  made  of  the  service  of  the 
writ*";  though  it  is  not  expressly  required  by  the  uniformity  of  pro- 


»  ^  J.  '  Append,    to  Tidd   Sup.   1838.    pp. 

b  2  W.  IV.  c.  39.  279,  80.     And  as  to  the  afdavU  of  the 

"^  Ante,  59.  service  of  process,  before  stat.  2  W.  IV. 

*  Scbed.  to  stat.  2  W.  IV.  c.  39.  No.  c.59.  see  Tidd  Prac.  9  Ed.  114.  241,  2. 
1.  Append,  to  Tidd  Stqh  1833.  p.  262,  And  for  the  form  of  the  affidavit  of  such 
3.  service,  see  Append,  thereto,  Ch.  V.  §  29. 

•  Ante,  82.  Ch.  XII.  §  4. 


1S6  OF  APPEARANCE. 

« 

oess  act*:  which  service  must  be  personal^ ;  and  it  is  said,  that  no 
difficulty  in  effecting  personal  service  will  dispense  with  it®.  But 
where  a  defendant  had  admitted  that  he  had  received  a  copy  of  a  writ 
of  twrnmoMf  after  a  rule  for  a  distringas  had  been  obtained,  but  be- 
fore the  writ  had  actually  issued,  the.  court  allowed  the  plaintiff  to 
Before  wbom  enter  an  appearance  for  him  ^.  In  the  King's  Bench,  the  t^fdanit  of 
"^^"^  service  of  process  could  not  formerly  have  been  taken  before  a  com- 

missioner, who  was  concerned  as  attorney  for  the  plaintiff:  In  the 
Common  Pleas  *  and  Exchequer  ^  it  was  otherwise :  But,  by  a  general 
rule  of  all  the  courts  i^,  ^  no  affidavit  of  the  service  of  process  shall 
be  deemed  sufficient,  if  made  before  the  plaintiff's  own  attorney, 
or  his  clerk."    This  rule  was  made  before  the  uniformity  of  process 
act  ^ ;  but  it  would  probably  be  considered  as  applicable  to  the  process 
Eflect  of  not       issued  under  that  act.  Where  the  defendant,  on  being  served  with  the 
anre,  l^dth^'"  ^^^^  ^^  fumiiuwM,  does  not  enter  an  appearance,  and  the  plaintiff  omits 
P^rty.  to  do  it  for  him,  it  is  a  nullity ;  which  is  not  waived,  either  by  delay  in 

making  the  apphcation  to  set  aside  the  proceedings,  or  by  the  de- 

Of  defendant's     fendant  taking  a  step  in  the  cau9e '.    And  if  the  defendant  neglect  to 

Mce!'^r'**l^'"  ^"^^  ^**  appearance  to  the  writ  within  eiglu  days,  and  the  plaintiff 

tifl^  enter  an  appearance  for  him,  and  then  the  defendant  enters  an  ap- 

^  pearance,  and  gives  notice  of  it,  the  plaintiff  may  proceed,  as  if  no 

such  appearance  had  been  entered,  and  may  sign  judgment,  without  a 

demand  of  plea^. 

On  execution  of       On  the  execution  of  the  writ  of  distringas^  the  defendant  should, 

writ  nf  jKrfiiJu— 

awmi*     within  eight  days  ineUmoe  after  the  return  thereof,  cause  an  appear- 
ance to  be  entered  for  him,  in  the  court  out  of  which  the  writ  issued ; 
or,  in  default  thereof^  the  plaintiff  may,  by  the  terms  of  the  notice 
subscribed  to  the  writ^  cause  an  appearance  to  be  entered  for  him, 
and  proceed  thereon  to  judgment  and  execution,  in  like  manner  as 
when  the  writ  of  summons  has  been  personally  served  on  the  defend- 
ant ^\  or  {if  the  defendant  be  stdject  to  outlawry,)  may  cause  proceed- 
AiBdavii,orrule^  ings  to  be  taken  to  outlaw  him.     And  when  a  distringas  has  been  ex- 
^inncei'uiine^   ecuted,  and  the  sheriff  has  made  his  return,  that  he  has  levied  forty 
cMwyifter  •8W.IV.cS9.  J.  884. 

^'  »  Thornton  o.  Pheney,  1  DowL  Rep.  ■  R.H.8  W.  IV.reg.h  §  S.  8 Barn. & 

441.    4  Leg.  Obs.  262, 8.  S.  C.  Ad.S74.  8  Bing.  288.  2  Cronip.&  J.  168. 

'  Digby  V.  Thomson,    1    Dowl.  Rep.  ^^  2  W.  IV.  c.  89. 

80S.     4  Leg.  Obt.  156.  &  C ;  but  see  ■  Roberts    {or  Roberts)    v,   Spurr,    I 

^  Rhodes  o.  Innes,  1   DowL  Rep.  216.    7       Hv.  &  W.  201.    8  Dowl.  Rep.  661.    10 
Bmg.  829.    6  Moore  &  P.  168.  S.  C.  Leg.  Obs.  186.  &  C 

*  Saunders  v.  De  Chastelain,  6  DowL  ^  Davis  o.  Cooper,  2  DowL  Rep.  186. 
Rep.  164.    12  Leg.  Obs.  244.^  S.  C.  '  Sched.  to  stat  2  W.  IV.  c.  89.  No. 

•  R.  K  18  Geo.  IL  rrg.  L  C.  P.  8.     Append,  to  Tidd  Sup,  1888.  p.  269. 
f  Doe,  d.  Cooper,  o.  Roe,  2  Younge  &     .     "  Jnie,  186. 
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shBlinga,  if  the  defendant  does  not  appear,  an  appeanuace  may  be 

entered  for  him  by  the  plaintiff,  after  the  expiration  of  eight  days 

from  the  return  of  the  writ,  without  an  affidavit  ^^  or  rule  of  court  ^« 

And  it  is  sufficient  for  the  sheriff,  on  executing  a  distringas^  to  take 

all  the  property  on  the  planuses,  although  it  amount  to  less  than 

forty  shillings  0.    But  <*  if  the  writ  of  distringas  shall  be  returned  rum  When  writ  of 

"  est  uwewtus  and  nvUa  bona\  and  the  party  suing  out  such  writ  shall  ^^^^^^^^^^ 

"  not  intend  to  proceed  to  outlawry  or  waiver,  according  to  the 

authority  thereinafter  given,  and  any  defendant,  against  whom  such 

writ  of  distringas  issued,  shall  not  appear  at  or  within  eight  days 

'*  inclusive  after  the  return  thereof,  and  it  shall  be  made  appear  by 

**  qfidavit  *,  to  the  satisfaction  of  the  court  out  of  which  such  writ  of 

"  distringas  issued,  or,  in  vacation,  of  any  judge  of  either  of  the 

said  courts,  that  due  and  proper  means  were  taken  and  used  to 

serve  and  execute  such  writ  o£  distringas,  it  shall  be  lawful  for  such 

court,  or  judge,  to  authorize  the  party  suing  out  such  writ,  to  enter 

an  appearance  for  such  defendant,  and  to  proceed  thereon  to  judg- 

"  ment  and  execution."' 

In  order  to  obtain  a  rule  of  court,  or  order  of  a  judge,  for  the  Affidavit  for  ai». 

plaintiff  to  be  at  liberty  to  enter  an  appearance  for  the  defendant,  an  ^^^  ^^  ^ 

affidavit  8  must  be  made,  shewing  that  proper  means  were  taken  and  paurance  for 

•  •  V  drfendanL 

used  to  serve  and  execute  the  writ  of  distringas^;  and  that,  from  the 

fiicts  stated  therein,  there  is  reason  to  believe  that  the  defendant 

keeps  out  of  the  way,  to  avoid  being  served  with  process.   And  it 

seems  that  the  court,  or  a  judge,  may  look  at  the  previous  steps  taken 

by  the  plaintiff,  in  order  to  entitle  him  to  a  distringas  K     On  a 

motion  for  leave  to  enter  an  appearance  for  the  defendant,  under  the 

above  clause,  after  return  by  the  sheriff  to  the  distringas,  of  non  est 

inventus,  and  nulla  bona,  it  appeared  by  the  affidavit,  that  the  person 

endeavouring  to  serve  the  distringas,  had  called  several  times  at  the  re« 


(C 


M 


«< 


«( 


f< 


<( 


*  F^  9.  Hemp,  4  DowL  Rep.  80S. 
2  Cromp.  M.  &  R.  494.    1  Gale,  186. 

10  Leg.  Obs.  381,  2.  S.  C. 

^  Tucker  v.  Brand,  4  Dowl  Rep.  411. 

11  Leg.  Obf.  488>  4.  S.C. ;  and  see  John- 
son  9.  Smeaky,  1  DowL  Rep.  526.  ' 

'  Jones  V,  Dyer,  2  Dowl.  Rep.  445. 
8  Leg.  Obs.  206.  &  Cper  PaHu,  J. 
'  Append,  to  Tidd  Ai|i.  1833.  p.  271. 

*  Id,  280,  61. ;  and  for  the  rule  of 
court  thereon,  for  entering  appearance^  in 
term  time,  wi.  282.  and  judge's  order  in 
vacation,  id,  ib, 

'  Sut  2  W.  IV.  c  39.  ^  3.     And  for 


the  time  and  mode  of  appeanmce  by  the 
plainti^  on  stat.  7  &  8  Geo.  IV.  c  71. 
§  5.  see  Tidd  Ptac.  9  Ed.  113,  14.  243. 

■  Append,  to  Tidd  Aip.  1833.  p.  280, 
81. 

^  Balgay  v,  Gardner,  2  DowL  Rep.  52. 
Sanderson  (or  Saunderson)  v.  Bourn,  2 
Cromp.  &  M.  516.  2  DowL  Rep.  338. 
S.  C.  Daniels  v.  Varity,  3  DowL  Rep.  26. 
0  Leg.  Obs.  221.  S.C.  Roundll  v.  Bowen, 
4  l>r.  Rep.  374.  Copeland  v.  Nerill,  3 
Ad.  &  E.  668.  6  Nev.  &  M.  172.  1 
Har.  &  W.  374.  S.  C 

>  1  DowL  Rep.  556. 
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Rule»  or  order, 
thereon. 


Entering  ap- 
pearance, when 
one  of  several 
defendants  only 
has  been  served 
with  capias* 


sidence  of  the  defendant,  who  was  a  lodger,  and  had  left  a  copy  of 
the  writ  each  time,  and  that  he  was  told  the  defendant  was   not 
within,  and  that  there  was  nothing  belonging  to  the  defendant  there, 
as  his  lodgings  were  let  to  him  ready  furnished,  Bayleyi  B.  was  of 
opinion,  that  the  qfidavit  ought  to  go  on  to  state  that  the  defendant 
had  no  effects  elsewhere ;  and  when  that  deficiency  was  supplied,  the 
plaintiff  would  he  at  liberty  to  enter  an  appearance  for  the  defendant ". 
So,  where  three  attempts  had  been  made  to  serve  a  distringas^  which 
were  rendered  ineffectual  by  the  conduct  of  the  defendant,  or  his 
servants,  the  court  allowed  an  appearance  to  be  entered  for  him  ^. 
And  if  it  appear  that  the  defendant  keeps  out  of  the  way  to  avoid 
his  creditors,  the  court  will  allow  an  appearance  to  be  entered  <^. 
But  where  the  affidavit  stated,  that  three  attempts  had  been  made 
to  execute  the  distringas^  at  the  defendant's  then  present  or  late 
place  of  abode.  Lord  Lyndhurst,  C.  B.  ruled  that  it  was  insufficient, 
in  not  stating  that  endeavours  had  been  made  to  serve  the  defendant 
at  his  then  present  place  of  abode ;  and  that  it  ought  to  have  stated 
the  grounds  for  believing  that  he  could  not  be  found  \     And  the 
court  will  not  permit  the  plaintiff*  to  enter  an  appearance  for  the  de- 
fendant, af^  a  distringas  has  issued,  upon  an  affidavit  which  states, 
that  diligent  inquiry  was  made  to  find  the  defendant,  and  that  the 
deponent  was  unable  to  find  either  the  defendant,  or  his  place  of 
abode,  or  any  of  his  goods  or  chattels  * :  The  affidavit  should  state  the 
places  at  which,  and  the  persons  of  whom  the  inquiry  was  made  ^. 
If  the  court  or  a  judge,  be  satisfied  with   the  affidavit,  they  will 
make  a  rule  ^^  or  order  8,  authorizing  the  plaintiff  to  enter  an  appear- 
ance for  the  defendant ;  which  should  be  entered  accordingly.     But  if 
the  affidavit  be  insufficient,  the  plaintiff^'s  only  remedy  is  by  suing  out 
a  writ  of  exigi  facias,  and  proceeding  thereon  to  outlaw  the  defend- 
ant, as  noticed  in  a  former  chapter  ^. 

When  there  are  several  defendants,  and  one  of  them  only  has  been 
served  with  a  copy  of  the  capias,  and  not  arrested  thereon,  if  the 
latter  defendant  do  not  enter  a  common  appearance  within  eight  days 
afler  such  service,  the  plaintiff,  on  an  affidavit  of  such  service  \  may 


*  Cornish  ti.  King,  8  Tyr.  Rep.  575.  8 
DowL  Rep.  18.  6  Leg.  Obs.  110.  S.  C. 
per  Bctt/ley,  B. 

*>  Triogo.  Gooding,  2  Dowl.  Rep.  162. 

"^  Copdand  v,  Nevill,  4  Dowl.  Rep.  51. 
10  Leg.  Obs.  476,  7.  S.  C. 

'  Scarborough  0.  Evans,  8  DowL  Rep. 
9.    6  Leg.  Obs.  368.  S.  C.  Excheq. 

*  Copeland  v.  Nevill,  5  Ner.  &  M. 


172.  3  Ad.  &  K  668.  I  Har.  &  W. 
374.  S.  C;  and  see  Balgay  v.  Gardner,  2 
DowL  Rep.  62.  Daniels  v.  Varity,  8 
DowL  Rep.  26.  9  Leg.  Obs.  221.  &  C. 
f  Append,  to  Tidd  Sup,  1833.  p.  282. 

^  Jnte,  91. 

>  Append,  to  Tidd  Stqf,  1833.  p.  282. 
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enter  a  common  appearance  for  him,  and  proceed  thereon  to  judgment 

and  execution  *.    And  when  the  attorney,  whose  name  is  indorsed  on  When  defendant 

the  writ,  as  having  sued  out  the  same,  declares  that  it  was  not  issued  "ecLaratira  of 

by  him,  or  with  his  authority,  the  court  or  a  judee,  we  have  seen  ^,  attorney,  that 

ir      o  wnt  was  not 

may,  if  it  shall  appear  reasonable  so  to  do,  make  an  order  for  the  im-  inued  by  him, 
mediate  discharge  of  the  defendant,  who  may  have  been  arrested  ^  ^^  ^^  ^' 
thereon,  on  entering  a  common  appearance  ^     By  the  statute  4S  Geo.  After  depositing 
III.  c.  46  \  when  the  defendant,  on  being  arrested,  is  discharged  out  ^,^^j^^' 
of  custody,  on  depositing  money  in  the  sheriff's  hands,  in  lieu  of  find- 
ing sureties  for  his  appearance  at  the  return  of  the  writ,  the  plaintiff 
is  authorized,  in  case  the  defendant  shall  not  put  in  and  perfect  special 
bail  in  the  action,  to  enter  a  common  aj^arance  for  the  defendant,  if 
the  plaintiff  shall  so  think  fit:  And,  by  the  statute  7  &  8  Geo.  IV.c.  After  paying 
71.  *  when  the  defendant,  instead  of  patting  in  and  perfecting  special  ^ur^iiTlieu  of 
bail,  deposits  and  pays  into  court  the  sum  indorsed  upon  the  writ,  >pecial  bail. 
together  with  an  additional  smn,  as  a  security  fbr  costs,  to  abide  the 
event  of  the  suit,  he  is  required  to  enter  a  common  appearance, 
within  such  time  as  he  would  have  been  required  to  have  put  in  and 
perfected  special  bail  in  the  action,  according  to  the  course  of  the  court ; 
or,  in  default  thereof,  the  plaintiff  is  empowered  to  enter  such  common 
appearance  for  the  defendant,  and  the  cause  mi^  proceed,  as  if  the  de- 
fendant had  put  in  and  perfected  special  bail.     But  where  a  bail  bond  When  plaintiffis 
is  cancelled,  for  an  inregularity  in  the  omission  of  the  day  of  the  °^  ^"^  ^ 

"  ^  •'  accept  ^ipear- 

month,  in  the  tette  of  the  copy  of  the  writ,  the  plaintiffis  not  bound  anoe. 
to  accept  an  appearance  by  the  defendant,  though  the  entry  of  it  was 
mentioned  as  a  condition  in  the  rule  iiMt  ^     And  where  proceedings  When  not  en- 
had  been  commenced  by  copuw  against  a  defendant,  who  was  dis-  titled  to  entent 
charged  out  of  custody,  on  the  ground  of  a  defect  in  the  affidavit  of 
debt,  without  any  arrangement  beii^  made  that  he  should  enter  an 
appearance,  the  court  held  that  the  plaintiff  was  not  entitled  to  enter 
it  for  him'. 

The  mode  of  appearance  to  the  writ  of  summonsy  &c.  is  pointed  Mode  of  appear- 
out  by  the  statute  2  W.  IV.  c.  39  ^ ;  and  declared  to  be,  "  by  de-  '°^ 
"  livering  a  memorandum  in  writing,  according  to  the  form  contained 

*  Scfaed.  to  Stat.  2  W.  IV.  c  89.  Na  274.     And  for  the  mode  of  proceedingon 

i.  Append,  to  Tidd  Sup.  18S8.  p.  87i.  7  &  8  Geo.  IV.  c.  71.  ace  Tfdd  Pnc,  9 

^  Ante,  99.  Sd.  244^  6.  and  Stqh  thereto,  1680,  ^  78. 

"  Stat.  2  W.  IV.  c.  S9.  $  17.  '  Perring  o.  Turner,  8  DowL  Rep.  15. 

'  §  2.     And  for  the  proceedings  on  '  WUkinsv.  Parker,  6  Dowl  Rep.  160. 

this  statute;,  see  Tidd  Prac.  9  Ed.  227, 8.  12  Leg.  Obs.  248,  i.  S.  C. 

^  §  2.     Sched.  to  stat  2  W.  IV.  c.  89.  ^  §  2. 
No.  4.     Append,  to  Tidd  Sup,  1888.  p. 
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**  in  the  schedule  annexed  thereto,  marked  No.  ft  * ;  such  memorafh- 
"  dum  to  be  delivered  to  such  officer  or  person  as  the  court  out  of 
"  which  the  process  issued  shall  direct,  and  to  be  dated  on  the  day  of 
"  the  delivery  thereof."  And  where  it  appeared  that  the  defendant, 
on  entering  an  appearance  to  the  writ  of  summons^  had  made  a  mis- 
take in  the  name  of  the  parties  ;  and  notice  being  given  to  him  of  the 
fact  by  the  plaintiff^  he  promised  to  amend,  but  instead  of  doing  so, 
entered  a  new  appearance,  and  then  demanded  a  declaration ;  and  the 
plaintiff  not  declaring  within  the  following  term,  he  signed  judgment  of 
nan  pros^  the  court  was  of  opinion,  that  the  defendant  had  been  irre- 
gular in  not  amending  the  appearance,  and  therefore  directed  the 
In  Exchequer,    judgment  to  be  set  aside  ^.    In  the  Exchequer  of  Pleas  it  was  a  rule, 

that  "  where  there  were  more  than  four  defendants  in  a  joint  action, 
to  be  commenced  in  that  court,  residing  in  the  same  county,  if  the 
whole  number  of  defendants  appeared  by  the  same  attorney,  and 
at  the  same  time,  the  names  of  all  the  defendants  should  be  in- 
serted in  one  appearance." <^  And  it  was  also  a  rule  in  that  court', 
that  "  on  every  appearance  to  be  entered  by  the  sworn  or  side  clerks, 
as  officers  of  the  office  of  pleas,  they  should  cause  to  be  put  tlie  name 
and  address  of  the  attorney  at  whose  instance,  and  the  day  on  which 
the  same  should  be  entered;  and  such  appearance  should  be  en- 


Form  of  entiy 
of  appearance. 


*  AppendtoTiddA^188S,p.S82,3. 
And  see  further,  as  to  the  time  and  mode 
of  appearance  by  the  defendant  or  his  at- 
torney, before  the  statute  2  W.  IV.  c.  89, 
on  a  special  original  vnt,  in  the  King*s 
Bench  or  Common  Pleas,  Tidd  Prae.  9 
Ed.  110.  S88 ;  on  stat.  7  A  8  Geo.  IV. 
c.  71.  id,  118.  14;  in  actions  against 
peers,  td.  1 19 ;  members  of  the  House  of 
Commons,  id.  180 ;  or  on  common  pro. 
cess  against  the  person,  by  stat.  12  Geo. 
L  c.  29.  id  240 ;  and  by  the  pUmUiff'  or 
his  attorney,  on  same  statute^  id,  241,  2 ; 
on  stat.  48  Geo.  III.  c  46.  §  2.  id.  228. 
248,  4 ;  on  stat.  45  Geo.  III.  c  124.  id. 
120,  21.  248 ;  on  staU  51  Geo.  III.  e. 
124.  id.  118,  14.  248;  on  stat  7  &  8 
Geo.  IV.  c  71.  §  2.  id.  228.  248,  4;  on 
same  statute,  §  6.  id,  118,  14.  243;  and 
on  the  annual  mutiny  and  nufrine  acts,  id, 
248.  It  is  not  stated  in  the  statute  2  W. 
IV.  c.  89,  with  what  officer  the  appear- 


ance is  to  be  entered ;  but  it  seems  to  have 
been  previously  entered  with  theater,  in 
actions  by  original  writ,  in  the  King*s 
Bench  or  Common  Pleas,  Tidd  Prac,  9 
Ed.  1 10  ;  or  against  peers,  trf  1 19 ;  with 
the  clerk  of  the  common  bails,  by  biU 
against  members  of  the  House  of  Com* 
mons,  i4,  120;  or,  on  common  pEocess 
agunst  the  person,  in  the  King's  Bench, 
id,  240;  and,  in  the  Exchequer,  in  the 
appearance  book,  in  the  office  of  pleas,  id, 
120 :  In  the  latter  court,  it  is  now  entered 
with  IheJUaser,    Dax  Ex.  Pr.  2  Ed.  7. 

^  Bate  V,  Bolton,  (or  Botteo,)  4  DowL 
Rqw  160.  2  Ciomp.  M.  &  R.  865.  10 
Leg.  Obs.  478.  S.  C.  and  see  Same  o. 
Same,  1  Tyr.  &  G.  148.  4  Dowl.  Hqv 
677.     12  Leg.  Obs.  197.  S.  C 

•  R.  M.  1  W.  IV.  reg,  II  ^  8.  1 
Cromp.  &  J.  275.     1  Tyr.  Rep.  158. 

0  R.  M.  1  W.  IV.  reg.  IL  $  5.  1 
Cromp.  &  J.  276,  7.     1  Tyr.  Rep.  159. 
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tered  by  the  defendant's*  name,  by  the  said  sworn  clerks  %  in  proper 
books,  haying  an  alphabetical  index  book  of  reference,  entered  by 
the  plaintiff's  name,  to  be  provided  by  the  clerk  of  the  pleas  for 
each  term :  which  books  should  be  open  to  the  inspection  of  the 
said  attornies,  and  their  clerks,  without  fee  or  reward."  For  enter-  Pees  for  enter- 
ing an  appearance,  a  fee  of  one  shilling  is  allowed,  by  rule  of  court  *>,  "**  appearance. 
for  every  defendant,  unless  an  appearance  shall  be  entered  for  more 
than  one  defendant,  by  the  same  attorney ;  and  in  that  case,  a  fee  of 
Jaur  pence  for  every  additional  defendant. 


When  the  defendant  has  been  arrested*  and  discharged  out  of  custody.  Special  bail.* 
upon  giving  bail  to  the  sheriff,  or  depositing  with  him  the  sum  fer  which 
he  was  arrested,  together  with  10/.  in  addition  for  costs,  he  should  re- 
gularly appear,  if  not  surrendered  to  and  in  custody  o^  the  sheriff '^i 
and  put  in  and  perfect  tpecial  ball  to  the  action,  or  bail  above ;  so 
called,  in  contradistinction  to  the  sheriff's  bail,  or  bail  helow :  Or,  P^°8  ™o?^ 

into  court,  in 

instead  of  putting  and  perfecting  special  bail,  the  defendant  may,  Ueu  ot 
imder  the  statute  7  &  8  Geo.  IV.  c.  71,  deposit  and  pay  into  court 
the  sum  indorsed  upon  the  writ,  together  with  an  additional  sum,  as  a 
security  for  costs,  to  abide  the  event  of  the  suit.  And  though  the  case 
of  paying  money  into  the  hands  of  the  sheriff,  as  a  deposit,  and  taking 
it  out  of  court,  is  not  mentioned  in  the  warning  at  the  foot  of  the  form 
of  the  capias  given  by  the  schedule  to  the  uniformity  of  process  act^, 
yet  it  has  been  holden,  that  if  a  defendant  deposit  money  in  the  hands 
of  the  sheriff,  pursuant  to  the  49  Geo,  III.  c.  46.  §  2,  which  is  paid 
into  court,  the  defendant  will  not  be  allowed  to  take  it  out,  unless  he 
has  put  in  bail,  according  to  the  exigency  of  the  cafias^.  But  where 
an  action  had  been  commenced  in  the  Lord  Mayor's  court,  by  attach- 
ment, against  the  goods  of  the  defendant,  and  removed  by  certiorari^ 
it  was  doubted,  whether  the  defendant  could  pay  money  into  court,  in 
lieu  of  special  bail  ^ 

By  the  sUtute  7  &  8  Geo.  IV.  c.  71.'  the  defendant  having  depo-  After  money 

DBS  been  oepo* 

sited  money  with  the  sheriff,  may,  mstead  of  putting  in  and  perfect-  gited  in  sheriiTs 
ing  special  bail,  allow  the  deposit  to  be  paid  into  court ;  or,  if  he  re-  **"*'*'  ^^' 

*  It  in  now  entered  with  the  fiawr.  *  Geach  v.  Coppin,  8  Dowl.  Rep.  74. 

AnU,  140.  (a.)  Anle,  138. 

b  R.  M.  S  W.  IV.  re^.  8.    4  Barn.  &  '  Morgan  v.  Pedler,  4  DowL  Rep.  645. 

Ad.  8.    OBing.  443.    1  Cromp^  &  M.  8.  1 1  Leg.  Obs.  809,  10.  a  C 

'  Jones  V.  Lander,  6  Dumf.  &  £.  758.  ■  §  8.  Por  this  statute  and  the  decisions 

Sumper  o.  Milboume^  7  Durnf.  &  E.  188.  thereon,  see  Tidd  iVtic.  9  Ed.  844,  6. 

0  8  W.  IV.  c.  89.  Sched.  No.  4.. 
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main  in  custody,  or  has  given  bail  to  the  sheriff,  he  may  pay  the  debt, 
&c.  into  court,  with  twenty  pounds,  to  answer  costs,  and  file  common 
bail.  And  where  money  has  been  paid  into  the  hands  of  the  sheriff, 
in  lieu  of  bail,  the  defendant,  in  the  Common  Pleas,  has  till  the  last 
day  allowed  for  perfecting  special  bail,  to  give  notice  of  his  intention 
that  the  moAej  shall  remain  in  court,  to  abide  the  event  of  the  suit^ 
In  the  Exchequer,  before  bail  above  are  perfected,  or  until  the  time 
for  excepting  to  them  lias  passed,  the  defendant  is  entitled,  as  a  matter 
of  right,  to  pay  in  the  debt,  with  a  sum  for  costs,  under  the  above 
statute ;  and  therefore,  where  he  does  not  pay  in  the  money  until  after 
he  has  put  in,  though  not  justified  bail  above,  and  the  plaintiff  has 
been  put  to  expence  by  searching  for  them,  and  making  inquiries,  the 
defendant  is  not  liable  to  pay  those  expences,  but  they  are  properly 
costs  in  the  cause  \ 
Proceedings  If  bail  has  been  given  to  the  sheriff  on  the  arrest,  the  defendant  is 

entitled,  by  the  statute  «,  on  paying  into  court  the  sum  indorsed  on  the 
writ,  with  a  further  sum  as  a  security  for  costs,  to  have  the  bail  bond 
delivered  up  to  be  cancelled  ^.  And  where  a  defendant,  havmg  been 
arrested,  paid  into  court  the  sum  indorsed  on  the  writ,  together  with 
ftOL  as  a  security  for  costs,  pursuant  to  the  above  statute,  the  court 
of  King's  Bench,  on  the  application  of  the  defendant,  allowed  the 
plaintiff  to  take  out  of  court  a  part  of  the  sum  paid  in ;  and  unless 
he  consented  to  accept  thereof,  with  costs,  in  full  discharge  of  the 
action,  ordered  it  to  be  struck  out  of  the  declaration,  and  that  the 
plaintiff  should  not  give  any  evidence  at  the  trial,  as  to  that  sum  ®.  But 
if  a  defendant  pay  money  into  court,  in  lieu  of  special  bail,  he  cannot 
afterwards  object  that  the  affidavit,  by  which  he  was  held  to  bail,  is  de- 
fective, notwithstanding  the  money  was  paid  in,  without  prejudice  to  an 
application  to  the  court  on  that  ground  ^  And  money  deposited  in 
court,  in  lieu  of  bail,  cannot  be  transferred  to  the  account  of  a  pa3rment 
into  court,  on  a  plea  of  tender  8.   If  money  has  been  paid  into  court,  to 

*  Rowe  V.  Soaiy,  6  Bing.  084.       4  <"  7  &  8  Geo.  IV.  c  71. 

Ifbore  &  P.  464.   a  C    Slalbtd  (or  <  Sodtfa  «.  Jordan,  2  Moore&  P.  428. 

atiflbid)  V.  JjoYe,  S  DowL  Rep.  598.     1  *  Hubbard  «.  'WiUdiison,  8  Bam.  &  C 

Har.  &  W.  195.  S.  C. ;  and  for  the  prao-  496.    TSdd  Prac  9  Ed.  245.     Append, 

tice  in  the  Exchequer,  on  paying  money  thereto,  Ch.  XXV.  §  1.  (6.) 

into  court,  in  lieu  of  special  bail,  aee  Graves  '  Green  o.  Glasebrook,  1  Hodges,  27. 

V.  Bennett,  i  Price  N.  R.  14.    Thomas  1  Scott,  402.     1  Bing.  N.  R.  516.  S.  C. 

V.  Grty,  id.  86.  Marsh  o.  Thomson,  id,  '  StuUz  v.  Heneage,  10  Bing.  561.    4 

101.  Moore  &  S.  472.     2  DowL  Rep.  806. 

^  Stanforth  v.  M*Gann,  4  DowL  Rep.  S.  C, ;  and  see  Ball  (or  Balls)  v.  Stafford,  4 

867.     11  Leg.  Obs.   471.     Stamford  v.  DowL  Rep.  827.  2  Scott,  426.  1  Hodges, 

Mac  Ann,  1  Tyr.   &  G.  169.     I  Gale^  816.  S.  C;  but  see  Same  ti.  Same,  11  Leg: 

844.  S.C.  Obs.  118. 
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abide  the  event  of  the  suit,  and  the  defendant  wishes  to  take  it  out, 
on  perfecting  special  bail,  he  must  do  so  before  issue  joined  *.  And 
money  so  paid  in,  is  not  considered  as  a  payment  to  a  creditor,  within 
the  protection  of  the  statute  6  Geo.  IV.  c.  16.  §  82  * ;  nor  is  it,  if  paid 
in  after  an  act  of  banturuptcy,  and  less  than  two  months  before  a  com- 
mission issued,  within  the  protection  of  the  same  statute,  §  81  *. 

If  final  judgment  be  given  in  the  action,  for  the  plairUiff,  he  is  en-  After  judgment 
titled,  by  the  statute  ^,  to  receive  the  money  paid  into  court,  or  so  ^^  P "" 
much  thereof  as  will  be  sufficient  to  satisfy  the  sum  recovered  by 
the  judgment^  and  the  costs  of  the  application :  And  if  the  money 
paid  into  court  be  not  sufficient,  tUe  court  will  make  an  order  upon 
the  defendant,  to  pay  such,  costs  ^.  And  where  money  is  paid  into 
court  in  lieu  of  bail,  not  by  the  defendant  himself,  but  by  one  of  the 
bail,  and  the  plaintiff  obtains  judgment,  he  is  entitled  to  have  the 
money  paid  out  to  him,  in  discharge  of  the  debt  and  costs  *^.  But  a 
plaintiff  is  not  entitled  to  receive  out  of  court,  money  paid  in  by  a 
defendant  in  lieu  of  bail^  under  the  7  &  8  Geo.  IV.  c.  71.  §  2.  unless 
judgment  has  been  obtained,  or  the  suit  otherwise  legally  determined  *• 
And  where  money  was  deposited  in  court,  in  Lieu  of  putting  in  and 
perfecting  bail  abov9,  pursuant  to  the  above  statute,  and  the  plaintiff 
obtained  a  verdict,  the  court  held,  that  lie  was  not  at  liberty  to  issue 
execution  for  the  whole  sum  recovered ;  but  was  bound  to  take  the 
sum  deposited  out  of  court,  and  to  limit  his  execution  to  the  surplus 
only  ^.  When  final  judgment  in  the  action  is  given  for  the  defendant,  the  For  defendant, 
rule  for  repaying  to  him  money  deposited  in  lieu  of  special  bail, 
is  not  absolute  in  the  first  instance ;  but  a  rule  to  shew  cause,  why 
the  money  should  not  be  paid  out  to  the  defendant  or  his  attorney, 
upon  production  of  the  certificate  of  the  clerk  of  the  judgments,  of 
judgment  having  been  signed,  and  the  prothonotary's  certificate,  of 
the  money  having  been  paid  in  ^. 

*  FerraU  v.  Alexander,   1   Dowl.  Rep.  *  Johnson  v.    Wall,  i  Dowl.    Rep^ 

132.    3  Leg.  Obs.  374.  S.  C.  ;wr  IMtie^^  316. 

dale,  J.     Hanwell  o.  Mure,  2  Dowl.  Rep.  '  Hew&  v.  Pyko,  2  Cromp.  &  J.  359. 

165.  %  Tyr.  Rep.  313.     1  DowL  Rep.  322. 

»»  7  &  8  Geo.  IV.  c  71.  §  2.  S.  C. 

'  Freeman  v.  Paganini,  4  Moore  &  Sw  '  Symes  v,  Rose^    6  Bing.  260.     2 

165.    2  Dowl.  Rep.  776.  S.  C.  Moore  &  P.  426.  S.  C.  Grant «.  Willis,  4 

'  BuU  V.  Turner,  1  Meeson  &  W.  47.  Dowl.  Rep.  581.      1 1  Leg.  Obs.   196. 

]  Tyr.  &  G.  367.  4  Dowl  Rep.  734.    12  S.  C.    Wild  o.  Rickroan,  1  Har.  &  W. 

Leg.  Obs.  158.  S.  C  ;  and  see  Douglass  670. 
V,  Stanbrough,  3  Ad.  &  £.  316. 
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Alterttioiit 
fpectin^  speciu 
bail 


Time  for  putting 
it  In. 


Number  of  b«iL 


PractiaDg  at- 
torney, or  cleikf 
notiBowedto 
bebuL 


The  alterations  which  have  been  made  by  recent  statutes,  rules  of 
court,  and  judicial  decisions,  in  the  practice  of  the  courts,  respect- 
ing special  bail,  may  be  classed  under  the  following  heads:  1.  The 
time  of  putting  in  bail :  2.  Their  number,  and  qualification :  S,  The 
mode  of  putting  in,  excepting  to,  and  justifying  them,  in  ordinary 
cases :  4.  The  mode  of  putting  in  and  justifying  them  at  the  same 
time :  5.  The  costs  of  justification,  or  opposition :  6.  The  entry  of 
their  recc^izance  on  the  roll :  ?•  The  liability  of  bail :  and  8.  When 
and  how  they  are  discharged,  by  render,  &c. 

If  the  defendant  has  been  discharged  out  of  custody,  on  giving 
bail  to  the  sheriff,  he  should,  within  eight  days  afVer  the  execution  of 
the  writ  on  him,  inclusvoe  of  the  day  of  such  execution  ^  cause  special 
baQ  to  be  put  in  for  him  to  the  action,  in  the  court  in  which  it  is 
brought ;  or,  in  default  of  his  so  doing,  such  proceedings  may  be  had 
and  taken,  as  are  mentioned  in  the  warning  thereunder  written,  or  in- 
dorsed thereon^.  By  the  practice,  it  is  necessary  that  there  should 
be  two  bail  at  least  ^^ ;  one  bail  not  being  deemed  sufficient,  even  for 
the  purpose  of  rendering  the  defendant  <^:  and  a  defendant  cannot 
justify  one  bail,  who  alone  appears,  without  the  consent  of  the  plain- 
tiff'. In  general,  there  are  two  special  bail  only,  in  civil  cases : 
though,  in  the  King's  Bench  %  and  Exchequer'',  where  the  debt  was 
large,  the  court  would  formerly  have  allowed  three  or  four  persons  to 
become  bail,  in  different  sums,  amounting  altogether  to  the  requisite 
sum :  The  usual  course  in  such  case  was,  to  apply  to  the  court  for 
leave  to  justify  a  greater  number  of  persons  than  two  as  bail ;  and 
having  drawn  up  the  rule,  to  serve  it  on  the  plaintiff's  attorney  or 
agent,  at  the  same  time  as  the  notice  of  justification '.  And,  by  a 
general  rule  of  all  the  courts  \  "  notice  of  more  bail  than  two  shall 
be  deemed  irregular,  unless  by  order  of  the  court,  or  a  judge."  It 
is  a  rule,  in  the  King's  Bench  and  Common  Pleas,  that  '*  no  attorney 


'  Anon.  9  Leg.  Obe.  9,  10.  per  Ld. 
Denmant  Cb.  J. 

*>  Scbed.  to  Stat  £  W.  IV.  c.  89.  No. 
4.  And  for  the  nature  of  special  bail,  and  by 
whom,  when,  and  how  put  in  and  perfected, 
see  Tidd  Prac  9  Sd.  2H  Ac. 

'  Steward  v.  Bishop,  Barnes,  60.  1 
Chit  R.  60S.  m  fiolts. 

*  White's  baO,  5  DowL  Rep.  18S. 

*  Anon.  Loflft,  86.  Anon.  Id.  252. 
JeU  V.  Douglass,  I  Chit  R.  601. 

'  Wigbtwick  V.  Fidcering,  Forrest,  ISS. 


De  Tastd  v.  Kroger,  Wightw.  110. 

■  Easter  v,  Edwards,  E.  1881.  per 
Master  Le  Mmc  1  DowL  Rep.  89.  2 
Leg.  Obs.  46.  S.  C  and  see  Tidd  Proc 
9  Ed.  245. 

i»  R.  H.  2  W.  IV.  rt;g.  I.  $  18.  S 
Bam.  &  Ad.  876.  8  Bing,  290.  2  Cromp. 
&  J.  178.  For  the  form  of  a  tummims, 
for  leave  to  put  in  more  than  two  bail,  see 
Append,  to  Tidd  Sup.  1882.  p.  101  ;  and 
for  an  affidavit  of  fiicts  for  that  purpose, 
Chit  Pr.  Append.  819. 
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.  shall  be  bail,  in  any  action  pending  therein."  *  This  rule,  which  was 
calculated  for  the  benefit  of  attornies,  and*  intended  to  protect  them 
against  the  importunity  of  their  clients^  has  been  extended  to  their 
clerks  ^ :  And,  by  a  general  rule  of  all  the  courts  <^,  "  if  any  person 
put  in  as  bail  to  the  action,  except  for  the  purpose  of  rendering 
only,  be  a  practising  attorney,  or  clerk  to  a  practising  attorney,  the 
plaintiff  may  treat  the  bail  as  a  nullity,  and  sue  upon  the  bail-bond, 
as  soon  as  the  time  for  putting  in  bail  has  expired,  unless  good 
bail  be  duly  put  in  in  the  mean  time." 

Inactions  hy  original  in  the  King's  Bench  ^,  or  in  the  Common  With  whom  put 

• 

Pleas  ®,  when  the  defendant  was  arrested  on  a  iesteUum  capias^  bail  '"* 
must  formerly  have  been  put  in  with  the  filacer  of  the  county  into 
which  the  capias  issued ;  and  if  put  in  with  the  filacer  of  a  difierent 
county,  the  plaintiff  might  have  treated  it  as  a  nullity^  and  proceeded 
against  the  sheriff,  or  on  the  bail  bond :  But  now,  by  a  rule  of  all  the 
courts',  "where  a  defendant  is  arrested  upon  an  alias  or  pluries 
capias,  issued  into  another  county,  pursuant  to  the  rule  of  Michaelmas 
term,  $  W.  IV.  §  6.  the  defendant  must  put  in  bail  in  the  county 
where  he  was  arrested." 

In  the  case  of  country  bail,  the  rules  of  court  formerly  required  the  Time  for  trans- 
bail-piece  to  be  transmitted  to  the  chief-justice,  or  other  judge  of  the  Sinff^rountry 
court  of  King's  Bench,  in  eight  days,  if  taken  within  forty  miles  of  ^^  P*^<^ 
London  or  Westminster,  or,  if  taken  above  that  distance,  in  fifteen  days 
after  the  taking  thereof  ^ ;  and,  in  the  Common  Pleas,  the  bail,  if 
taken  within  ybr^^  miles  o£  London,  were  to  be  transmitted  within  ten 
days,  or,  if  taken  above  that  distance,  within  ti  fenty  days  after  the 
taking  thereof^,  unless  all  the  judges  were  on  their  circuits,  and  then 
as  soon  as  any  one  of  them  returned :  But  it  was  said  that,  not- 
withstanding these  rules,  the  bail-piece  must  have  been  actually  filed 


*  R.  M.  1654.  §  1.  R.  M.  14  Geo. 
II.  rtg.  L  K.  B.  R.  T.  84  fiiiz.  §  8. 
R.  M.  1664.  $  1.  R.  M.  6  Geo.II.  reg,  V. 
C.  P.  1  Chit  R.  8. 

»►  Tidd  Prac.  9  Ed.  247.  (g.) 

«  R.  H.  «  W.  IV.  reg.  I.  §  IS.  8 
Barn.  &  Ad.  876.  8  Ring.  £90.  2 
Cromp.  &  J.  171. 

^  Harris  v.  Calvart,  1  East,  608.  Rex 
V.  Sheriff  of  mddktai,  1  Chit  Rep.  SS7. 

«  R.  T.  1  W.  &  M.  «^.  2.  C.  P. 
Garnett  v.  Heaviside,  Barnes,  68.    Fiaher 


V.  Levi,  8  Blac.  Rep.  1061.  Clempson 
v.  Knox,  2  Bos.  &  P.  516.  Longworth 
v.  Healey,  3  Moore,  76.  Rex  v.  Sheriff 
of  EsKX,  in  Levy  v,  Paine,  8  Moore  &  S. 
870.  and  see  Tidd  Prac  9  Ed.  250, 
51. 

'  R.  M.  4  W.  IV.  5  Barn.  &  Ad.  816. 
10  Bing.  844.  2  Cromp.  &  M.  852. 
Chapm.  K.  B.     8  Addend,  pp.  7.  214. 

«  R.  T.  8  W.  111.  teg.  in.  53.  K.B. 

«»  R.  10  Mar.  5  W.  &  M.  §8.  C.  P. 
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with  one  of  the  judges,  on  the  sixth  day  after  the  return  of  the  writ 
in  the  King's  Bench,  or  eighth  day  in  the  Common  Pleas,  or  the  bail- 
bond  might  be  assigned*.  And,  by  a  general  rule  of  all  the  courts^, 
"  in  the  case  of  country  bailf  the  bail-piece  shall  be  transmitted  and 
filed  within  eight  days,  unless  the  defendant  reside  more  than  forty 
miles  from  London ;  and  in  that  case,  within  fijteen  days  after  the 
taking  thereof.*'  This  rule,  however,  is  abrogated  by  the  uniformity 
of  process  act  ^ ;  upon  which  it  has  been  determined,  that  where  a  de- 
fendant is  arrested,  either  in  town  or  country,  under  a  writ  of  copta^,  he 
has  only  eight  days  to  put  in  special  bail,  and  give  notice  thereof 
to  the  plaintiff's  attorney^:  And  such  bail  is  not  deemed  to  be 
put  in,  until  notice  thereof  be  served  on  the  plaintiff's  attorney,  or 
agent  <^. 

It  was  not  formerly  deemed  necessary  to  mention,  in  the  notice  of 
bail,  the  number  of  the  house,  in  the  street  in  which  they  were  stated 
to  reside  ® ;  though,  when  mentioned  therein,  a  mistake  of  the  number 
was  a  ground  of  rejection ' :  But  now,  by  a  general  rule  of  all  the 
courts^,  <*  every  notice  of  bail  shall,  in  addition  to  the  descriptions  of 
the  bail,  mention  the  street  or  place,  and  number  if  any,  where  each 
of  the  bail  resides ;  and  all  the  streets  or  places,  and  numbers  if  any, 
in  which  each  of  them  has  been  resident,  at  any  time  within  the  last 
Construction  of  six  months,  and  whether  he  is  a  housekeeper  or  freeholder."**  This 
sions  thereon.'     '^^  applies  equally  to  town  and  country  bail  * ;  and  a  notice  of  bail, 

omitting  to  state  the  residence  of  the  bail  for  the  last  six  months,  is 
an  irregularity,  of  which  the  court  will  take  notice,  though  the  bail  be 
unopposed  ^.  It  has  been  holden  that  the  actual,  and  not  the  con- 
structive residence  of  the  bail,  must  be  mentioned  in  the  notice ' ; 


Notice  of  bail. 


•  Imp.  K.  B.  10  Ed.  187.  Imp.  C.  P. 
7  Ed.  129,  SO.     Tldd  Prac,  9  Ed.  252. 

t>  R.  H.  2  W.  IV.  nrg.  L§14.SBani. 
6c  Ad.  876.  8  Bing.  290.  2  Cromp.  & 
J.  172. 

*  2  W.  IV.  c.  89. 

^  Grant  o.  Gibbs,  1  Scott,  890.  1 
Hodges,  56.  8  DowL  Rep.  409.  9  Leg. 
Obs.  475,  6.  S.  C. 

^  Anon.  H.  1881.  jper  PcarkCy  J. 

'  Anon.  Fer  Cur,  H.  56  Geo.  IIL 
K.  B.  ]  Chit.  R.  498.  in  notu,  and  see 
Tldd  Prnc.  9  Ed.  254. 

■  R.  T.  I  W.  IV.  reg.  I.  §  2.  2  Barn. 
&  Ad.  788.    7  Bing.  782.     1  Cromp.  & 


J.  470. 

^  Append,  to  Tidd  Stqf.  1882.  pp.  102,  S. 

t  Anon.  1  Moore  &  S.  296.  1  DowL 
Rep.  259.  S.  C.  Real's  bail,  8  DowL  Rep. 
706.  10  Leg.  Obs.  258.  S.  C 

^  Sywood  V,  Dogherty,  1  Soott,  79. 
Welsh  V.  Lywood,  1  Bing.  N.  R.  258. 
Sywood  and  Dogberty's  bail,  8  DowL 
Rep.  116.  Dogberty's  bail,  9  Leg.  Obs. 
236.  S.  C. 

*  Thomson  o.  Smith,  1  DowL  Rep. 
840.  Anon.  4  Leg.  Obs.  98.  S.  C.  per 
Taunton,  J.  and  see  Thomson^s  (or  Thomp- 
son's) bail,  1  Dpwl  Rep.  497.  5  Leg. 
Obs.  2S5.  S.  C.  j)er  IMUedate,  J. 
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which  should  state  particularly  the  streets  *  or  places,  and  numbers  of 
the  houses  ^,  if  any,  in  which  the  bail  reside :  And  where  one  of  the 
bail  was  described  in  the  notice  as  of  "  Cloth  Fair"  omitting  the  name 
of  the  street  in  that  quarter  wherein  he  resided,  it  was  deemed  insuf- 
ficient <^.  But  the  name  of  a  tonmship,  without  the  name  of  the  street 
stated  to  be  in  a  certain  parish  named  in  the  notice  of  bai]>  has  been 
deemed  sufficient  <^.  If  a  bail  has  two  places  of  residence,  it 
is  only  necessary  to  state  one  of  them  in  the  notice  of  bail^  And 
the  objection  to  a  notice  of  bail,  that  the  number  of  the  street  is  not 
stated,  must  be  taken  in  the  first  instance ;  and  it  is  waived,  by  ob- 
taining time  to  inquire,  unless  it  be  sworn  that  the  bail's  residence 
cannot  be  found ''.  It  has  also  been  deemed  sufficient  to  state  in  the 
notice,  the  places  of  residence  of  the  bail  for  the  last  six  months, 
without  stating  that  they  have  resided  there  for  that  periodic.  The 
court,  it  appears,  interfered  in  several  cases,  to  set  aside  the  rule  for 
the  allowance  of  bail,  on  the  ground  that  one  of  them  had  misstated 
his  place  of  residence  \  This  practice,  however,  was  soon  found  to 
be  so  inconvenient,  that  it  was  laid  aside ;  and  now,  it  seems,  that  the 
only  remedy  is  by  indicting  the  party  for  perjury,  if  he  has  misde- 
scribed  himself^.     The  notice  must  also  state  the  bail  to  be  house" 


*  Hanwen*!  bail,  8  DowL  Rep.  4S6.  9 
Leg.  Olw.  818.  S.  C 

^  Muir  (or  lonis)  v.  Smith,  2  Tyr.  Rep. 
742.     2  Cramp.  &  J.  684.  S.  C. 

^  Topham  v.  Calvert,  1  Price  N.  R. 
140. ;  but  aee  Smith's  bail,  1  Dowl.  Rep. 
499.  6  Leg.  Oba.  27L  S.  C.  per  LU^ 
tledale,  J.  Treasure's  bail,  2  DowL  Rep. 
670.  per  jOderton,  B. 

'  Laoyon's  bail,  8  DowL  Rep.  85.  9 
Leg.  Obs.  222.   S.  C.  per  LittledtUe,  J. 

*  Anon.  1  DowL  Rep.  159.  8  Leg. 
Obs.  408.  S.  C.  Fortescue's  bail,  2 
DowL  Rep.  641.  8  Leg.  Obs.  847,  8. 
S.  C.  per  PaUeson,  J. 

'  Foster's  bail,  2  DowL  Rep.  586.  8 
Leg.  Obs.  897.  S.  C.  per  PatteMon,  J. 

«  Fenton  v.  Warr,  (or  Warre,)  1  Price 
N.  R.  140.  2  Cramp.  &  J.  64^  5.  2 
Tyr.  Rep.  158.  1  DowL  Rep.  295. 
Wane's  bail,  8  Leg.  Obs.  98.  S.  C.  prr 
J9ayi£ey,  B.  and  see  Anon.  1  DowL  Rep. 
160.  8  Leg.  Obs.  844.  S.  C;  but  see 
Anon.  2  Cromp.  &  J.  55.  (a.)  per  Lit- 
OedaU,  J.     Holling's  bail,  13  Leg.  Obs. 


29,  SO.jner  IMtledcJef  J. ;  and  see  the  cases 
of  Johnson's  bail,  I  DowL  Rep.  488.     4 
Leg.  Obs.  882.  S.  C  per  Paitewn,  J. 
and  Ward's  bail,  8  Tyr.  Rep.  208.     1 
Cramp.  &M.  28.     1  DowL  Rep.  596. 
6  Leg.  Obs.  68.  S.  C.  per  Gumey,  B. 
The  case  of  Johnson's  bail»  however,  was 
that  of  a  notice  of  jusUilcation,  and  con- 
trary to  former  decisions  in  the  cases  of 
Warre's  bail,  8  Leg.  Obs.  98.  per  Bmf- 
ley,  B.  and  Higg'sbail,  1  DowL  Rep.  124. 
8  Leg.  Obs.  167.  S.C.  per  IMOetUUe,  J. : 
and  though,  in  the  case  of  Ward's  bail, 
Mr.  Baron   Gurnet/  ruled  that  a  notice  of 
bail,    describing  the  bail  to  have  resided 
wiihm  (instead  of  for)  the  last  $ix  months 
at  a  particular  place,  is  bad ;  yet,  after  con- 
ference wirh  the  other  barons,  he  held,  that 
if  the  affidavit  of  justification  is  correct,  it 
may  be  connected  with  the  notice  of  bail, 
so  as  to  make  such  notice  sufficient 

^  Rnglefield  t;.  Stephens  {or  Stevens,) 
2  DowL  Rep.  438.  8  Leg.  Obs.  206. 
S.  C.  /w  Parke,  J. 

L  2 
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keeperSf  or  freeholders  ^,  although  accompanied  by  an  n^fidaoit  of  justi- 
fication \  But  an  omission  to  describe  the  bail  in  the  notice^  as  house- 
keepers or  freeholders,  does  not,  under  the  above  rule,  authorize  the 
plaintiff  to  take  an  assignment  of  the  bail  bond  ^ :  The  objection 
should  be  made,  when  the  bail  come  up  to  justify  ^.  And  an  informa- 
lity in  the  notice  of  bail,  does  not  render  the  proceeding  null,  so  as 
to  justify  the  plaintiff  in  issuing  an  attachment  against  the  sheriff'. 
In  the  Exchequer,  if  the  defendant  be  a  prisoner,  the  notice  of  bail 
must  state  that  fact  ^ 
Recognizanoei,  In  the  Exchequer  of  Pleas,  it  is  a  rule  f,  that  **  all  recognizances 
UiJ,"&c.*Tn°Ex-  ®^^*^^'  ^^  actions  in  the  office  of  pleas,  when  taken  or  allowed  by 


chequer. 


Excepting  to 
bail,  after 
attignment  of 
Uflbond. 


a  baron,  shall  be  left  by  the  attorney  for  tlie  defendant  or  defend- 
ants, with  the  sworn  or  side  clerks,  or  their  deputy  s,  in  the  office 
of  pleas,  until  duly  allowed ;  who  shall  enter  the  same  in  a  book 
to  be  k^t  by  them  for  that  purpose,  haying  an  alphabetical  index 
of  reference ;  which  book  shall  be  open  to  the  inspection  of  the 
attomies,  or  their  clerks :  And  notice  of  such  bail  being  idlowed, 
and  left  and  filed  in  the  said  office  of  pleas,  with  the  names,  de- 
scriptions and  address  of  the  bail,  shall  be  given  by  the  attorney 
for  the  defendant  or  defendants,  to  the  attorney  for  the  plaintiff  or 
plaintiffs,  within  the  times  prescribed  for  giving  notice  of  bail,  by 
the  former  rules  of  this  court ;  and  proceedings  may  be  thereupon 
had,  for  excepting  to  and  perfecting  such  bail,  within  the  times  and 
in  like  manner  as  is  and  are  prescribed  by  the  existing  rules  and 
practice  of  this  court,  except  so  far  as  the  same  may  be  altered  by 
that,  or  any  subsequent  rule  of  this  court" 

When  the  bail  to  the  sheriff  became  bail  above,  the  plaintiff,  in  the 
King's  Bench,  was  not  formerly  at  liberty  to  except  to  them,  after  he 
had  taken  an  assignment  of  the  bail-bond  ^ ;  for  by  so  doing,  he  ad- 


■  Beal*8  bail,  8  Dowl.  Rep.  708.  10 
Leg.  Obs.  268.  S.  a 

»»  Teny  o.  Pearse,  I  Price  N.  R.  141, 
2.  8  Leg.  Obs.  98.  &  C  Anon.  1 
Dowl.  Rep.  126.  8  Leg.  Obt.  827.  S.  C 
Anon.  1  DowL  Rep.  160.  8  Leg.  Obe. 
844.  S.  C. 

^  Bell  V.  Foster,  8  Bing.  884.  1  Moore 
&  S.  518.  1  DowL  Rep.  27 J.  S.  C. 
De  Bode*s  bail,  Id.  868.  4  Leg.  Obs. 
287.  S.  C.  per  Taunton,  J. 

*  Rex  V,  Sheriff  of  Middlesex,  in  Dun- 
combe  v.  Crisp,  1  Cromp.  &  M.  482.  8 
Tyr.  Rep.  440.    2  Dowl.  Rep.  5.  6  Leg. 


Obs.  444.  &  C.  and  aee  Wigley  v.  Ed- 
wants,  4  Tyr.  Rep.  286. 

•  Fuller's  bail,  6  Tyr.  Rep.  491. 

'  R.  M.  1  W.  IV.  reg.  IL  §  4.  1 
Cromp.  &  J.  275.  I  Tyr.  Rep.  158.  and 
see  Tidd  Prac.  9  Ed.  251. 

'  They  are  now  filed  with  the  JUaver. 
Dax  Ex  Pr.  2  Ed.  72, 8. 

^  Anon.  1  Salk.  97.     Fish  v.  Homer, 

7  Mod.  62.     How  v.  Granville^  id  1 17. 
Grovencr  v.  Soame,  6  Mod.  122.    R.  M. 

8  Ann.  teg.  L  (c.)  R,  E.  6  Gea  II.  reg, 
1.  (a.)  K.  B. 
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initted  them  to  be  sufficient :  but  if  exception  were  taken  to  the 
bail  before  the  bond  was  assigned,  they  were  bound  to  justify,  not- 
withstanding such  assignment  K  In  the  Common  Pleas,  however,  it 
was  a  rule^  that  "  in  all  cases  wherein  bail-bonds  should  be  taken, 
and  the  same  bail  was  put  in  above,  the  plaintiff  might  except  against 
such  bail : "  And  now,  by  a  general  rule  of  all  the  courts  ^,  *'  when 
bail  to  the  sheriff  become  bail  to  the  action,  the  plaintiff  may  ex- 
cept to  them,  though  he  has  taken  an  assignment  of  the  bail- 
bond." 

Formerly,  when  the  bail  put  in  did  not  mean  to  justify,  others  Changing  biil. 
might  have  been  added^  as  a  matter  of  course,  within  the  time  al- 
lowed for  their  justification ;  and  if  there  were  not  time  enough,  the 
defendant's  attorney  might  have  taken  out  a  summons,  and  obtained 
an  order  for  further  time  ^ :  But  now,  by  a  general  rule  of  all  the 
courts®,  '*  the  bail,  of  whom  notice  shall  be  given,  shaU  not  be 
changed,  without  leave  of  the  court  or  a  judge." '  On  this  rule, 
if  it  be  necessary,  application  may  be  made  to  the  court  or  a  judge, 
on  an  affidavit  of  the  circumstances  s,  for  leave  to  add,  and  time  to 
justify  bail :  And,  in  a  late  case,  where  the  agent  for  the  defendant 
bad  not  time  to  communicate  with  his  principal  in  the  country,  so 
as  to  obtain  the  names  of  good  bail,  the  court  of  Exchequer  allowed 
the  bail  to  be  changed,  upon  payment  of  costs,  and  putting  the  plain- 
tiff in  the  same  situation,  as  if  good  bail  had  been  put  in  in  the  first 
instance  ^.     This  rule  does  not,  it  seems,  apply  to  the  case  of  a  pri- 


'  HiUv.  Jooea,  11  East,  S81. 

^  R.  M.  6  Geo.  II.  reg.  II.  C.  P. 
Onnond  v.  Griffith,  Barnes,  63.  Bough- 
ton  V.  Chafiey,  2  Wils.  6.  and  see  Tidd 
Prac  9  Ed.  1^6.  306. 

•  R.  H.  2  W.  IV.  reg.  I.  §  15.  3 
Bam.  &  Ad.  876.  8  Bing.  290.  2  Cromp. 
&  J.  172. 

'  1  Cromp.  Pr.  3  Ed.  62.  84,  &c.  and 
see  Tidd  Prac.  9  Ed.  268. 

•  R.  T.  1  W.  IV.  reg.  I.  §  6.  2  Barn. 
&  Ad.  788.  7  Bing.  783.  1  Cromp.  & 
J.  470. 

'  Previously  to  the  abore  rule,  a  dis- 
graceful practice  bad  prevailed  of  putting  in 
nommal  or  thorn  bail,  in  tbe  first  instance, 
who  were  hired  for  tbe  purpose^  and  when 
they  were  excepted  to»  of  adding  and  jus- 
tifying real  bail,  which  was  allowed  as  a 


matter  of  course^  without  any  cause  bdng 
assigned  for  it;  but  this  practice  is  now 
abolished.  See  1  Rep.  C  L.  Com.  104. 
For  the  form  of  a  summons  for  leave  to 
add  one  or  more  bail,  on  the  above  rule, 
see  Append,  to  Tidd  Sup.  1832.  p.  103. 
and  for  tbe  judge's  or  baron's  order  there- 
on, id.  104.  For  an  affidavit  in  support 
of  such  summons  and  order,  see  Chit  Pk-. 
329,  30. ;  and  for  notices  of  adding  and 
justifying  bail,  by  previous  leave  of  a  judge 
or  baron,  see  Append,  to  Tidd  Stqf.  1832. 
p.  104. 

'  For  affidavits  to  obtain  further  time  to 
justify,  or  add  and  justify  bail,  see  Chit 
Pr.  Append.  836,  &c. 

^  Whitehead  v.  Minn,  2  Cromp.  &  J. 
54.  2  Tyr.  Rep.  160.  1  Price  N.  R. 
138.  S.  C. 
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Notice  of  iusti- 
ficalion,  when 
given. 


Boner  * ;  but  it  has  been  holden  to  apply  to  tbe  case  of  new  bail,  put 
in  by  the  sheriff,  without  leave  of  the  court,  for  the  purpose  of 
rendering  the  defendant^.  And  an  affidavit  that  the  party  did  not 
procure  sufficient  bail,  because  he  expected  to  settle  the  cause,  is 
not  a  sufficient  reason  to  entitle  him  to  change  his  bail<^.  The  costs 
of  bail,  changed  by  a  judge's  order  for  that  purpose,  must  be  paid 
before  the  bail  can  justify  ^. 

In  the  King's  Bench,  where  the  bail  already  put  in  intended  to 
justify,  one  day's  previous  notice  of  justification,  or  notice  for  the 
next  day,  was  formerly  deemed  sufficient  *,  unless  Sunday  inter- 
vened, and  then  notice  must  have  been  given  on  Saturday  for  Mon- 
day ® :  But  where  other  bail  were  added  to  those  already  put  in,  there 
must  have  been  two  days'  previous  notice  of  justification,  one  tn- 
elusive  and  the  other  exclusive^  as  Monday  for  Wednesday';  or,  if 
Sunday  intervened,  Saturday  for  Tuesday,  &c.  In  the  Common 
Pleas,  two  days'  notice  of  justification  must  formerly  have  been 
given,  as  well  where  the  baU  already  put  in  intended  to  justify,  as  in 
the  case  of  added  bail « ;  and  Sunday  was  not  reckoned  a  day  for 
this  purpose :  therefore  notice  of  added  bail  on  Saturday  for  Monday » 
was  not  deemed  sufficient^.  And  now,  by  a  general  rule  of  all  the 
courts ',  *^  it  shall  be  sufficient  in  all  cases,  if  notice  of  justification 
of  bail  be  given  two  days  before  the  time  of  justification : "  And  two 
days'  notice  of  justification  is  sufficient  with  country  bail,  if  they  jus- 
tify according  to  the  old  practice  K  When  bail  >above  were  put  in, 
tnd  exttpted  to    ^^^  exception  entered  in  vacation,  the  defendant's  attorney,  in  the 

King's  Bench  ^  and  Exchequer  °^,  must  formerly  have  given  notice, 
within ybtir  days  afler  the  exception,  of  justification  of  the  same  bail, 
for  the  Jirst  day  of  the  next  term ;  or  the  plaintiff  might  have  taken 
an  assignment  of  the  bail-bond  ".     In  the  Common  Pleas,  notice  of 


When  pat  in 


*  Bi(d*s  bail,  S  Dowl.  Rep.  683.  8 
Leg.  Obs.  S97.  S.  C.  but  tee  Stroud  v. 
Kenny,  4  Moore  &  S.  248.  anUra, 

*>  Rex  o.  Sheriff  of  Eaex,  in  Levy  v. 
Paineb  i  Moore  &  S.  247.  2  Dowl. 
Rep.  732.  S.  C. 

'  Orchards.  Glover,  9  Ring.  SI 8.  2 
Moore  &  S.  896.  1  DowL  Rep.  707.  S.  C 

*  Jourdain  v.  Gunn,  2  Tyr.  Rep.  491. 

*  Wright  V,  Ley,  H.  15  Geo.  III.  K.B. 
'  Anon.  Per  Cur.  M.    21    Geo.   III. 

K.  B.     MUlson  r.  King,  9  Kast,  436. 
Morgan's  bail,  1  ChiL  R.  308. 

<  Teale  v.  Cheshire,  Barnes,  82.     El- 


ton V.  Manwairing,  and  Thomas  v.  Same,  id. 
88.  Nation  v.  Barrett,  2  Bos.  &  P.  90. 
V.  Marshall,  1  Mardi.  322. 

^  Gregory"  v.  Reeves,  Barnes  803.  and 
see  Tidd  Prac.  9  £d.  259,  60. 

«  R.  H.  2  W.  IV.  ««.  I.  §  16.  3 
Bam.  &  Ad.  376.  8  Bing.  29(V  2  Crorop. 
&  J.  172. 

k  Hardbottle  {or  Harbottle)  v.  Claik,  4 
DowL  Rep.  12.     10  Leg.  Obs.  206.  S.  C. 

1  Millson  V.  King,  9  East.  434. 

"  Man.  Ex.  Pr.  103. 

■  Millson  V.  King,  9  Ea^t,  434. 
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JQsdfication  might  have  been  given  at  any  time  in  vacation,  so  as 
there  were  two  days*  notice  before  the  first  day  of  the  next  term  *. 
And  now,  by  a  general  rule  of  all  the  courts  ^,  "  if  bail  to  the  action 
are  excepted  to  in  vacation^  and  the  notice  of  exception  require 
them  to  justify  before  a  judge,  the  bail  shall  justify  within  four 
days  from  the  time  of  such  notice,  otherwise  on  the  first  day  of  the 
ensuing  term."  But  bail  cannot  be  justified  by  a  defendant,  not 
in  custody^  at  a  judge's  chambers,  in  vacation,  unless  required  by  the 
plaintiff,  pursuant  to  the  above  rule  ^. 

The  justification  of  bail  is  either  in  person,  or  by  affidavit.    By  a  Justification  io 
general  rule  of  all  the  courts  <*,  "  if  the  notice  of  bail  shall  be  accom-  ^5^^ J'^  ^ 
panied  by  an  affidavit  of  each  of  the  bail,  according  to  the  form  Affidavit  of  jua- 

tiucatioDy  on 

thereto  subjoined  S  and  the  plaintiff  shall  not  give  one  day's  no-  R.T.  IW.  IV. 
tice  of  exception'  to  the  bail,  by  whom  such  affidavit  shall  have  »*!ff- 1-  5S  *»  *• 
been  made,  the  recognizance  of  such  bail  may  be  taken  out  of 
court,  without  other  justification  than  such  affidavit."  The  form 
subjoined  to  the  above  rule,  requires  the  bail  to  swear  that  he  is  a 
housekeeper,  (or  freeholder,)  residing  at  ,  {describing  particu- 
larly the  street  or  place,  and  number,  if  any ;)  that  he  is  possessed  of 
property,  to  the  amount  required,  over  and  above  all  his  just  debts ; 
that  he  is  not  bail  for  any  defendant,  except  in  that  action,  (or,  if  bail 
in  any  other  action  or  actions,  stating  them,  with  the  courts  in  which 
they  were  brought,  and  sums  in  which  the  deponent  is  bail;)  that  his 

property  consists  of ,  (specifying  the  nature  and  value  of  the 

property,  in  respect  of  which  he  proposes  to  justify ;)  and  that  he  hath 

for  the  last  six  months  resided  at ,  (describing  the  place  or  places 

of  such  residence).  The  above  rule,  however,  does  not  apply  to  the 
case  of  a  prisoner  <  ;  nor  where  the  bail  are  put  in,  after  the  regular 
time  for  putting  them  in  has  expired  ;  for  then  the  bail  must  actually 
justify,  as  formerly,  without  an  exception,  before  a  motion  can  be 
made  to  set  aside  proceedings,  upon  the  ground  that  bail  have  been 
put  in  and  justified  \  And  an  objection  to  bail,  on  the  ground  that 
the  notice  of  justification  did  not  state  whether  they  would  justify 
personally  or  by  affidavit,  is  not  good,  if  the  bail  appear  personally*. 

*  Fowlia  V,  Grosvenor,  Barnes,   lOL       4. 

and  see  Tidd  Prac,  9  Ed.  260.  *  Append,  to  Tidd  Sup,  1832.  p.  105. 

»»  R.  H.  2  W.  IV.   r«g.   I.  §   17.     8  and  see  1  Rep.  C.  L.  Com.  108,  9.  187. 

Bam.  &  Ad.  876.  8  Bing.  290.  2  Cromp.  '  Append,  to  Tidd  Sup.  1882,  p.  108. 

&  J.  172, 8.  '  Webb*B  bail,   1  Dow).  Rep.  446.     4 

•  Barratt  v.  James,  6  Dowl.  Rep.  123.  Leg.  Obs.  817.  S.  C  per  PaUeson,  J. 

18  Leg.  Obs.  822.  S.  C.  **  Rex  v.  Sheriff  of  Middlesex,  in  Ro- 

<  R.  T.  1  W.  IV.  reg.  I.  §§  3,  4.     2  gcrs  v.  Porter,  8  Dowl.  Rep.  266. 

Bam.  &  Ad.  788.  7  Bing.  783.   1  Cromp.  *  Norton's  bail,  I  Meeson  &  W.  682. 

&  J.  470.  and  see  Tidd  Prac.  9  Ed.  268,  5  Dowl.  Rep.  85.    18  Leg.  Obs.  46.  S.  C 
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Decisions  on  the 
foregoing  rules. 


On  R.  H.  2  W.  By  a  subsequent  rule  of  all  the  courts  ^  which  seems  to  extend  to 
IV.  reg.  I.  %  19.  affidavits  of  justification  ofcaufUry,  as  well  as  Umn  bail,  «  affidavits  of 
justification  shall  be  deemed  insufficient,  unless  they  l»tate  that  each 
person  justifying  is  worth  the  amount  required  by  the  practice  of  the 
courts,  over  and  above  what  will  pay  his  just  debts,  and  over  and 
above  every  other  sum  for  which  he  is  then  bail." 

If  the  bail  justify  by  affidavit^  in  pursuance  of  the  above  rules,  the 
notice  of  bail  must  be  accompanied  either  by  the  original  affidavit, 
or  by  a  copy,  purporting  on  the  face  of  it  to  be  a  copy  \  The  affi* 
davit  of  justification,  on  these  rules,  may  be  made  by  the  hsal  jointly^: 
But  they  must  swear  themselves  to  be  housekeepers^  or  freeholders; 
swearing  that  they  are  householders  is  not  sufficient  ^ :  and  if  a  bail 
be  described  as  a  housekeeper,  and  he  is  not,  the  fact  of  his  being  a 
freeholder  will  not  cure  the  defect  ®.  It  is  not  sufficient  for  bail  to 
swear  that  they  are  possessed  of  so  much  money,  over  and  above 
what  will  pay  their  just  debts ;  but  they  must  swear  that  they  are 
worth  such  sum  ^.  And  where  the  affidavit  stated  only  that  the  bail 
had  a  certain  sum  in  the  funds,  without  stating  in  what  ftmd,  it  was* 
deemed  insufficient  s^.  So,  where  an  affidavit  of  sufficiency  omits  to 
state  the  place  where  the  property  of  the  bail  is  situate,  and  only 
ascribes  the  value  to  the  several  kinds  of  property  collectively,  it  is  a 
departure  from  the  form  given  by  the  rule ;  and  the  bail  having  jus- 
tified, the  defendant  is  not  entitled  to  the  costs  of  justification  K 
But  it  is  sufficient,  if  the  bail  swear  that  they  are  worth  the  amount 


•  R.  H.  2  W.  IV.  ttig.  I.  §  19.  S 
Bam.  &  Ad.  876,  7.  8  Bing,  290,  91. 
2  Cromp.  &  J.  ITS. 

^  West  V.  Williams,  3  Bam.  &  Ad.  Sid. 
1  Dowl.  Rep.  162.  S  Lc^.  OU.  265. 
S.  C.  De  Bode's  baU,  1  Dowl.  Rep.  S68. 
4  Leg.  Obs.  287.  S.  C.  per  TaufUoUt  J. 
6  Leg.  Obs.  156.  (a.)  S.  C  cited. 

'  Aoon.  1  Dowl.  Rep.  115.  8  Leg. 
Obs.  69.  S.  C. 

^  Anon.  1  DowL  Rep.  127.  8  Leg. 
Obs.  827.  S.  C. 

*  Wilson's  bail,  2  Dowl  Rep.  481.  7 
Leg.  Obs.  28.  ^,C,per  LiUkdde,  J. 

'  Simpson's  bail,  i  Dowl.  Rep.  605.  5 
Leg.  Obs.  64.  S.  C.  Darling  v.  Hut- 
chinson, {or  Hutchinson's  bail,)  2  Tyr. 
Rep.  491.  2  Cromp.  &  J.  487.  1  Dowl. 
Rep.  671.  S.  C.  Rogers  v.  Jones,  8 
Tyr.  Rep.  256.     1  Cromp.  &  M.  828.    1 


Dowl  Rep.  704.  Jones*  bail,  5  heg. 
Obs.  240.  S.  C.  Worlison's  {or  Wooli- 
son's)  bail,  2  Dowl.  Rep.  68.  6  Leg. 
Obs.  59.  S.  C.  Harrison's  bail,  2  DowL 
Rep.  198.  6  Leg.  Obs.  492.  S.C.  Time, 
however,  was  given  by  the  court  in  these 
cases,  to  amend  the  cffidonit,  upon  payment 
of  costs.  But,  in  a  late  case,  the  court  of 
Exchequer  refused  to  permit  such  amend- 
ment. Naylor's  bail,  8  DowL  Rep.  462. 
9  Leg.  Obs.  818.  S.  C.  Worlison's  {or 
Woolison's  bail),  2  DowL  Rep.  68.  6 
Leg.  Obs.  69.  S.  C. 

■  Anon.  1  DowL  Rep.  169.  8  Leg. 
Obs.  408.  S.  C. 

^  Hodgson  o.  Cooper,  2  Cromp.  M.  & 
R.  48.  6  Tyr.  Rep.  740.  S.  C.  Coo- 
per's bail,  8  DowL  Rep.  692.  10  Leg. 
Obs.  816.  S.  C. ;  but  see  Boyd's  bail,  1 
Hodges,  98.     1  Scott,  696.  S.  C. 
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required,  after  payment  of  all  their  just  debts  %  or  over  and  all  above 
their  just  debts  \  And  an  affidavit  made  by  a  bail,  swearing  that 
''  he  *s"  possessed,  instead  of  "  he  is"  possessed;  and,  instead  of 
stating  that  he  was  worth  property  to  the  required  amount,  '*  over 
and  above  his  just  debts,"  that  he  was  worth  the  required  sum,  "  over 
and  above  what  would  pay  his  just  debts ;  "  and,  in  stating  of  what 
his  property  consisted,  instead  of  swearing  to  good  book  debts  owing 
to  him,  omitting  the  word  book^  has  been  deemed  sufficient  ^.  So, 
where  only  one  kind  of  property  was  described,  it  was  holden  that 
the  value  sufficiently  appeared  by  reference  to  the  previous  part  of 
the  affidavit,  wherein  it  was  sworn  that  the  bail  was  worth  a  sufficient 
sum«  &c.  ^  An  affidavit  that  the  deponent  is  not  bail  for  any,  with- 
out adding  "  other  person,"  has  been  deemed  sufficient  ^,  And  an 
affidavit  of  sufficiency  by  country  bail,  purporting  to  be  according 
to  the  above  rules,  and  not  containing  all  its  requisites,  was,  in  one 
case  ^,  deemed  good,  if  sufficient  according  to  the  old  rules.  So,  an 
affidavit  of  justification  may  be  sufficient,  if  the  rule  be  substantially 
complied  with,  though  it  is  not  exactly  conformable  thereto  s.  But 
in  a  subsequent  case  ^,  where  a  defendant  had  adopted  the  new  rules, 
in  giving  notice  of  bail,  it  was  holden,  that  he  must  also  use  the  form 
of  affidavit  therein  given  to  justify  ;  and  that  an  affidavit,  therefore, 
according  to  the  old  form,  was  insufficient. 

Before  the  act  for  the  more  effectual  administration  of  justice  JuBtification  in 
in  England  and  Wales  ^y  bail  were  justified  in  term  time,  either  in  full  ^^bers' 
court,  or,  in  the  King's  Bench,  before  a  judge  in  the  bail  court,  holden 
before  one  of  the  judges,  in  pursuance  of  the  statute  57  Geo.  III.  c. 
11*^,  except  where  the  defendant  was  a  prisoner,  in  which  case  they 
might  have  been  justified  before  a  judge  at  chambers,  in  vacation^ 
by  the  statute  4$  Geo.  III.  c.  46.  §  6  ^     But  now,  by  the  above 


*■  Adod.  2  Tounge  &  J.  101. ;  and  see 
Tophamv.  Calvert,  1  Price  N.  R.  140,41. 

b  Boyd's  bail,  1  Hodges,  93.  Hous- 
ley  V,  Boyd,  1  Scott,  698.  S.  C  per  Park, 
X  Hunt's  bail,  4  Dowl.  Rep.  S7S.  1 
Har.  &  W.  520.  11  Leg.  Obs.  46.  S.  C. 
per  LUUedak,  J. 

*  Lanyon'sbail,  S  PowL  Rep.  85.     9 
Leg.  Obs.  222.  S.  C.  per  IMedale,  J. 
and  see  O'Kili's  bail,  2  DowL  Rep.  19.  6 
L^.  Obs.  363.  &  C. 

*  Boyd's  bail,  1  Hodges,  93.  Housley 
p.  Boyd,  1  Scott,  698.  S.  C. 

*  Smith's  bail,  1  DowL  Rep.  514.    5 


Leg.  Obs.  112.  S.  C.  per  lAuUdak.  J. 

'  Anon.  1  DowL  Rep.  115.  3  Leg. 
Obs.  59.  S.  C. 

«  Perry's  bail,  I  DowL  Rep.  606.  6 
Leg.  Obs.  64s  S.  C.  per  Gumey,  B.  and 
see  Bell  v.  Foster,  1  Moore  &  S.  518. 
Hunt's  boil,  4  DowL  Rep.  272.  1  Har. 
&  W.  520.  S.  C.  per  LUtledale,  J. 

^  Penson's  bail,  4  DowL  Rep.  627.  1 
Har.  &  W.  663.  11  Leg.  Obs.  408.  S.  C 
per  Patteson,  J. 

*  11  Geo.  IV.  &  1  W.  IV.  c.  70. 

k  TIdd  Prac  9  Ed.  262.  Ante,  23. 

1  Tiddi^vic.  9£d.279. 
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In  Exchequer. 


Putting  in  uid 


acts  "  bail  may  be  justified  before  a  judge  in  chambers,  or  in  some 
"  other  convenient  place  to  be  by  him  appointed,  as  well  in  term  as 
"  in  vacation,  and  whether  the  defendant  be  actually  in  custody  or 
"  not "  ^  Agreeably  to  this  act,  a  rule  of  court  was  made  in  the 
Exchequer  <^,  that  '*  all  special  bail  shall  be  justified,  within  your  days 
after  exception,  before  a  baron  at  chambers,  as  well  in  term  as  in 
vacation."  But,  by  a  subsequent  rule  of  that  court  ^,  "  justification  of 
bail  in  term  time,  shall,  unless  by  consent,  take  place,  as  heretofore, 
in  open  court ;  and  the  justification  of  bail  before  a  baron  at  cham- 
bers, shall  be  confined  to  cases  of  consent,  and  to  justification  in 
vacation.*' 

Previously  to  the  rule  of  Trin.  1  W.  IV.  reg.  I.  §  1.  *  bail  could  not 


«K»Btime!**^  *'  in  general  have  justified,  unless  by  consent,  or  in  the  case  of  prisoners^ 

at  the  same  time  as  they  were  put  in  ;  and  therefore,  when  good  bail 
were  put  in,  they  had  the  trouble  of  attending  twice,  if  excepted  to, 
at  different  times  and  places,  first,  at  the  judge's  chambers,  when 
they  were  put  in,  and  afterwards  in  court,  to  justify':  But  now,  by 
the  above  rule,  *'  a  defendant  may  justify  bail,  at  the  same  time  at 
which  they  are  put  in,  upon  giving  four  days'  notice  for  that  pur- 
pose^, before  eleven  o'clock  in  the  morning,  and  exclusive  o£  Sunday: 
and  if  the  plaintiff  is  desirous  of  time  to  inquire  afler  the  bail,  and 
shall  give  one  day's  notice  thereof^  as  aforesaid,  to  the  defendant, 
his  attorney  or  agent,  as  the  case  may  be,  before  the  time  appointed 
for  justification,  stating  therein  what  further  time  is  required,  such 
time  not  to  exceed  three  days  in  the  case  of  town  bail,  and  six  days 
*  in  the  case  of  country  bail,  then  (unless  the  court  or  a  judge  shall 

otherwise  order)  the  time  for  putting  in  and  justifying  bail  shall  be 
postponed  accordingly  ;  and  all  proceedings  shall  be  stayed  in  the 
mean  time."  This  rule  does  not  apply  to  country  bail ' :  and,  in  the 
case  of  town  bail,  it  is  not  compulsory  on  the  defendant,  to  justify  bail 
at  the  time  of  putting  them  in  ;  but  he  may  still  proceed,  as  formerly. 


'  11  Geo.  IV.  &  1 W.  IV.  c.  70.  §  12. 

^  For  the  form  of  notice  of  justifica- 
tion by  same  bail,  in  court,  see  Append,  to 
Tidd  Sup.  1832.  p.  106. ;  and  by  bail  at 
chambers,  on  sUt.  1 1  Geo.  IV.  &  1  W. 
IV.  c.  70.  §  12.  id.  ib, 

*  R.  M.  1  W.  IV.  reg.  II.  §  16.  1 
Cromp.  &  J.  281.     1  Tyr.  Rep.  16^. 

*  R.  H.  1  W.  IV.  I  Cromp.  &  J.  386. 
1  ly.  Rep.  291.  and  see  Tidd  Prac,  9 
£d.26i. 


'  2  Bam.  &  Ad.  788.  7  Bing.  782. 
1  Cromp.  &  J.  469. 

f  Chit  Pr.  60.  and  see  Tidd  Pnc,  9 
Ed.  269. 

'  Append,  to  Tidd  Sup,  18S2.  pp.  I04y 
6. 

^  Id.  106. 

i  Jones*  bail,  2  Dowl.  Rep.  159. 
Smitb*8bail,  7  Leg.  Obs.  11.  S.  C.  Har- 
bottle  V.  Clark,  4  Dowl.  Rep.  12.  but  see 
Winter's  bail,  IS  Leg.  Obs.  62. 
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by  putting  in  bail  before  a  judge,  and  waiting  till  they  are  excepted 
to,  before  justification,  and  then  justifying  them,  on  their  personal 
attendance  in  open  court,  or  before  a  judge  or  baron  at  his  chambers. 
And  where  the  defendant  had  put  in  bail  by  affidavit,  but  omitted  to 
give  /otir  days'  notice  of  justification,  the  plaintiff  having  proceeded 
on  the  bail  bond,  the  court  refused  to  stay  proceedings,  upon  an  appli- 
cation made  within  twenty  days  after  justification  \    On  this  rule,  a 
notice  that  bail  will  be  put  in  and  justify  at  the  same  time,  must  be  a 
four  days'  notice,  exclusive  of  Sunday ;  and  must  be  served  before 
tleven  o'clock  in  the  forenoon^.     But  it  is  not  necessary  to  give  four 
days'  notice  of  bail,  who  are  added  by  a  judge's  order  ^,     And  as  it 
is  an  enabling,  and  not  a  disabling  rule,  a  prisoner ^  who  before  might 
have  put  in  and  justified  bail  upon  a  two  days'  notice,  may  still  do  so^. 

Bjr  a  general  rule  of  all  the  courts  *,  "  if  the  notice  of  bail  be  ac-  Cogts  of  justify- 
oompanied  by  an  affidavit  of  justification  of  each  of  the  bail,  accord-  j°?'  "^  ^PP®""* 
ing  to  the  form  thereto  subjoined,  and  the  plaintiff  afterwards  ex- 
cept to  such  bail,  he  shall,  if  such  bail  are  allowed,  pay  the  costs  of 
justification ;  and  if  they  are  rejected,  the  defendant  shall  pay  the  costs 
of  opposition,  unless  the  court,  or  a  judge  thereof,  shall  otherwise 
order."'     On   this   rule,   which   applies  equally  to   country  as   to 
town  bail  s^  when  the  bail  are  allowed  to  justify  afler  exception,  the 
defendant  is  in  general  entitled  to  the  costs  of  justification^  ;  and  when 
they  are  rejected,  the  plaintiff  is  entitled  to  the  costs  of  opposition, 
unless  the  court,  or  a  judge  shall  otherwise  order  K     But  in  order  to 
obtain  the  costs  of  justifying  bail,  an  application  should  be  made  aC 
the  time  of  justification^  :  And  it  is  discretionary  in  the  courts,  under 
the  latter  words  of  the  rule,  to  give  or  withhold  costs,  according  to 
circumstances.     Where  there  was  a  defect  in  the   notice   of  bail, 

*  Goddard  v.  Jarvis,  9  Biog.  88.     2      Cromp.  M.  &  R.  596.  S.  C  per  Gumey, 
Moore  &  S.  169.  1  DowL  Rep.  278.  S.  C       B. 

^  Jenldns  v.  Maltby,  2  Cromp.  &  J.  ^  Weeroyt  v.   Pevoey  1  Price,  N.  R. 

124.  151.    AnoD.  I  Dowl.  Rep.  160.    S  Leg. 

''  Perry's  bail,  2  Cromp.  &  J.  475.     1  Obs.  408.  S.  C.     Evans*  bail,  1  Dowl. 

Dowl  Rep.  564.  S.  C.  and  see  Bowman  Rep.  384.    4  Leg.  Obs.  267,  8.  S.  C.;xr 

o.  Russel,  2  Tyr.  Rep.  745.  Taunion^  J.  and  see   Johnson's  bail,    1 

^  Dayies  v.  Grey,  2  Cromp.  &  J.  S09.  Dowl.  Rep!  514.    5  Leg.  Obs.  94.  S.  C 

2  Tyr.  Rep.  277.  S.  C  ;  and  see  King's  per  LUtledale,  J.     Bowman  v.  Russel,  2 

bail,  1  DowL  Rep.  509.  per  LiUledale,  J.  Tyr.  Rep.  744.     Smith  v.  Bell,  6  Leg. 

*  R.  T.  1  W.  IV.  reg,  I.  §  3.  2  Bam.  Obs.  156.  ;«r  PaUeton,  J.  Grant's  bail, 
&  Ad.  788.  7  Bing.  783.  1  Cromp.  &  1  Cromp.  M.  &  R.  598.  6  Tyr.  Rep. 
J.  470.  and  see  Tidd  Prac.  9  Ed.  271.  227.    3  DowL  Rep.  165.  S.  C. 

'  For  the  form  of  an  affidavit,  to  obtain  *  Topbam  v.  Calvert,  1   Price  N.  R. 

costs  of  justification  on  this  rule,  see  Chit.  140,  41.  and  see  Pitt  v.  Perry,  td.  171. 

Pr.  Append.  334.  ^  Fream  v.  Best,  2  DowL  Rep.  590.  9 

■  Grant's  bail,  8  DowL  Rep.  165.     1  Leg.  Obs.  61.  &  C.  per^Patte$9n,  J. 


156 


OP   SPECIAL   BAIL. 


Other  decisions 
thereon. 


and  further  time  was  given  to  inquire  after  them,  and  they  ultimately 
justified,  the  defendant  was  holden  not  to  be  entitled  to  the  costs  of 
justification  *.  So,  if  the  defendant  give  a  second,  or  amended  notice 
of  bail^  after  a  first  accoiiipanied  by  affidavit  of  justification,  the  second 
notice  must  also,  it  seems,  be  accompanied  by  such  affidavit^  to  entitle 
him  to  the  costs  occasioned  by  an  unsuccessful  opposition  ^.  So,  where 
the  notice  of  bail  was  accompanied  by  a  writing,  which  purported  to 
be  made  by  both  the  bail^  but  which,  on  examination,  was  evidently 
not  the  original  affidavit,  nor  was  it  headed  "  copy,"  nor  was  anything 
stated  on  the  face  of  it  to  shew  that  it  was  a  copy,  the  court,  under 
these  circumstances,  disallowed  the  costs  of  justification  ^.  So,  where 
the  affidavit  of  justification  stated  the  bail  to  be  possessed  of,  instead  of 
worth  the  required  sum,  it  was  holden  that  the  defendant  was  not  en- 
titled to  the  costs  of  justification  ^.  And  they  were  not  allowed  in  a 
subsequent  case  S  where  the  affidavit  of  justification  described  the 
bail  as  of  a  particular  place,  but  did  not  go  on  to  state  that  he  had 
resided  there. 

If  bail  are  opposed  on  the  ground  of  the  affidavit  of  justification 
being  defective,  in  not  swearing  that  they  are  worth  the  requisite 
amount,  but  it  appears  that  the  bail  are  in  fiict  stifficient,  and  after- 
wards justify,  the  defendant  will  not  receive  the  costs  of  justifying ; 
but  he  will  not  pay  the  costs  of  opposing  ^  When  bail,  however, 
cannot  justify,  in  respect  of  the  property  described  in  the  affidavit  of 
justification,  but  are  allowed  to  pass,  on  justifying  for  other  property, 
the  plaintiff  is  entitled  to  the  costs  of  the  oppositions.  So,  where  a 
notice  of  bail  did  not  state  the  numbers  of  the  houses  where  the  bail 
resided,  the  plaintiff,  upon  that  ground,  although  the  bail  had  been 
found,  and  proved  to  be  sufficient,  had  the  costs  of  his  appearance  to 
oppose  them  \    And  where  the  justification  of  bail  was  opposed,  on 


*  Anon.  1  Dowl.  Rep.  127.  8  Leg. 
Obs.  827.  S.  C. ;  and  see  Thomson's  {or 
Thompson's)  bail,  1  Dowl.  Rep.  497.  5 
Leg.  Obs.  225.  2  Moore  &  S.  860.  (a.) 
S.  C.  per  UakdaXe,  J. 

»  Terry  ©.  Pearse,  1  Price  N.  R.  141, 
2.  Anon.  8  Leg.  Obs.  98.  S.  C. 

'  West  V.  Williams,  8  Barn.  &  Ad.  845. 
1  Dowl.  Rep.  162.  8  Leg.  Obs.  265. 
S.  C.  De  Bode's  bail,  1  Dowl.  Rep.  868. 
4  Leg.  Obs.  287.  S.  C.  per  TaunUntt  J. 
but  see  Smith  v.  Bell,  6  Leg.  Obs.  156.  per 
PaUe$on,J, 

^  Thompson's  (or  Thomson's  bail),  2 
Dowl.  Rep.  50.     6  Leg.  Obs.  59.   S,  C. 


per  Gvmey,  B. ;  and  see  Popjoy*s  bail,  I 
Cromp.  M.  &  R.  594.  Saunders  v.  Pop- 
joy, 5  Tyr.  Rep.  196.  S.  C. 

«  Heald*s  bail,  8  Dowl.  Rep.  428.  9 
Leg.  Obs.  818.  5  Tyr.  Rep.  281.  S.  C; 
and  see  Smith's  bail,  )S  Leg.  Obs.  44,5. 

'  Popjoy's  bail,  1  Cromp.  M.  &  R.  594. 
8  DowL  Rep.  170.  9  Leg.  Obs.  258,  4. 
S.  C.  per  Parke,  B. 

■  Jackson's  bail,  1  Dowl.  Rep.  172.  8 
Leg.  Obs.  281.  S.  C  Hemming  v.  Blake^ 
1  Dowl.  Rep.  179.     8  Leg.  Obs.  876. 

ac. 

^  Innis  (or  Muir)  v.  Smith,  2  Cromp. 
&  J.  684.     2  Tyr.  Rep.  742.  S.  C. 
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a  strong  affidamt  against  the  sufficiency  of  one  of  them,  who  was  not- 
withstanding admitted  to  justify,  the  court,  in  the  exercise  of  their  dis- 
cretionary power,  ordered  that  the  costs  should  ahide  the  event,  as 
costs  in  the  cause  ^  When  bail  are  rejected,  the  costs  of  opposing  When  bail  are 
them  are  granted  as  a  matter  of  course  to  the  plaintiff,  unless  some  ^^^^ 
very  strong  grounds  be  shewn,  on  the  part  of  the  defendant,  for  put- 
ting in  bail  who  could  not  justify  \  And  before  a  defendant,  who  is  a 
prisoner,  can  justify  bail,  after  a  previous  rejection,  he  must  deposit  or 
pay  the  costs  of  it ;  and  his  being  a  prisoner  does  not  free  him  from 
his  liability  to  pay  costs  of  an  ineffectual  attempt  to  justify  ^  fiut 
where  bail  were  rejected,  on  the  ground  of  a  defi^ct  in  the  affidavit  of 
justification,  in  omitting  to  describe  the  bail  as  housekeepers  or  free- 
holders, the  court  refused  to  allow  the  plaintiff  the  costs  of  his  oppo- 
sition, or  of  the  opposition  to  a  former  justification,  on  the  ground  of 
a  defective  notice  ^.  And,  in  general,  it  seems  the  costs  of  opposing 
bail  will  not  be  allowed,  where  they  have  been  rejected  on  purely 
technical  grounds  ®. 

In  the  King's  Bench,  the  recognizance  of  bail  by  biUy  was  formerly  Entxy  of  reeog. 
entered  by  the  plaintiff's  attorney,  after  the  declaration,  with  a  tnenuh' 
randwm  of  the  term  it  was  of;  but  by  originalf  it  was  entered  by  the 
JUacer,  afler  a  recital  of  the  process  8  :  And  in  that  court,  the  prac- 
tice was  always  to  enter  it  as  taken  in  court,  though  it  were  actuaUy 
taken  by  a  judge  at  his  chambers  \  or  by  a  commissioner  in  the 
country;  neither  was  it  a  record  till  entered^.  In  the  Common 
Pleas,  the  JUacer  entered  the  recognizance  on  the  roll,  and  docketed 
it :  And  in  that  court,  when  it  was  taken  by  a  judge  in  his  chamber, 
or  by  a  commissioner  in  the  country,  it  might  have  been  entered  spe- 
cially; it  being  a  record  immediately  upon  the  first  caption,  and 
bound  the  lands,  before  it  was  filed  at  Westmmster  K  But  now  the 
defendant,  in  bailable  actions^  being  brought  into  court  under  a  writ  of 


■izance  on  roll. 


*  Paine  v.  Munton,  I  Price  N.  R.  168. 
2  Tyr.  Rep.  168.  S.  C. 

i>  Evans' bail,  1  Dowl.  Rep.  384.  4  Leg. 
Obs.  267,  R.  S.  C.  per  Taunbm,  J. 

<"  Pasmore's  bail,  S  DowL  Rep.  214. 
9  Leg.  Obs.  852.  S.  C 

^  Kibble  v.  Thoibum,  2  Moore  &  S. 
S59.  Real's  bail,  S  Dowl.  Rep.  708.  10 
Leg.  Obs.  268.  S.  C. 

«  HanweU's  bail,  3  Dowl.  Rep.  425.  9 
Leg.  Obs.  818.  S.  C. 

f  R.  E.  b  Geo.  II.  reg.  3.  a.  K.  B. 
Append,  to  Tidd  Prac.  9  £d.  Chap.  XII. 


5*1. 

*  Append,  to  Tldd  Prac.  9  Ed.  Cb. 
XIL  §  42.     Id.  a.  b.  c. 

»»  Shuttle  (or  Cbetley)  v.  Wood,  2  Salk. 
564.  600.  659.  6  Mod.  42.  S.  C.  Anon. 
id.  182.  Anon.  7  Mod.  120,  21.;  and  see 
Coxeterv.  Burke^  5  East,  461.  2  Smith 
R.  14.  S.  C.  Tidd  Prae.  9  Ed.  277,  8. 

*  Id.  ib.  and  see  Rex  v.  Bingham,  3 
Younge&J.  101.105.  111,12.  1  Crorap. 
&  J.  245.  S.  C.  in  error ;  and  see  Tidd 
Prac.  9  Ed.  278.  Append,  thereto,  Chap. 
XII.  §  45.  ut  §  42.  c. 
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capiaSf  the  entry  of  the  recognizance  begins,  in  all  the  courts,  with  a 
statement  'of  such  writ>  setting  it  out  in  hwc  verba;  after  which  the 
recognizance  is  entered,  in  the  King's  Bench,  as  was  usual  in  actions 
by  bill  in  that  court ;  and  in  the  Conunon  Pleas  and  Exchequer,  in 
the  way  formerly  used  in  those  courts. 
LiabiUty  of  baiL       In  the  King's  Bench,  where  the  plaintiff  declared  for  or  recovered 

a  greater  sum  than  was  expressed  in  the  process  upon  which  he  de* 
dared,  the  bail  were  not  discharged ;  but  were  liable  for  so  much  as 
was  sworn  to,  and  indorsed  on  the  process,  or  for  any  less  sum 
which  the  plaintiff  in  such  action  should  recover  %  together  with  the 
costs  of  the  original  action  ^ ;  and  there  was  no  distinction  in  practice 
between  actions  commenced  by  bill,  and  by  original  writ :  but  the . 
court,  in  either  case,  would  have  entered  an  exoneretur  on  the  bail- 
piece,  on  payment  of  the  sum  sworn  to  and  costs,  though  less  than 
the  sum  acknowledged  to  be  due  <^.  And  the  liability  of  the  bail,  for 
the  costs  of  the  original  action,  was  limited,  so  that  upon  the  whole 
they  were  not  liable  for  more  than  double  the  sum  sworn  to^  and  the 
costs  of  the  action  on  the  recognizance  ^.  In  the  Common  Pleas, 
each  of  the  bail  was  separately  liable  for  the  sum  recovered,  to  the 
full  extent  of  the  penalty  of  the  recognizance,  being  double  the 
amount  of  the  sum  sworn  to,  or  indorsed  on  the  writ  under  a  judge's 
order  *.  In  the  Exchequer,  it  was  a  rule  ',  that  **  upon  a  recognizance 
of  bail,  in  any  acdon  brought  in  that  court,  the  bail  therein  were  not 
jointly  or  severaUy  liable  in  such  action,  for  more  in  the  whole  than 
the  amount  of  the  sum  sworn  to  in  the  affidavit  of  the  cause  of  action, 
t<^ether  with  the  costs  of  such  action,  unless  any  proceedings  were 
had  upon  their  recognizance,  in  which  case  they  would  also  be  sub- 
ject to  such  other  costs  as  they  were  by  law  liable  to."  And,  by  a 
general  rule  of  all  the  courts  «^  "  bail  shall  only  be  liable  to  the  sum 
sworn  to  by  the  affidavit  of  debt,  and  the  costs  of  suit ;  not  ex- 
ceeding in  tlie  whole   the  amount  of  their  recognizance."     Upon 


^  R.  £.  5  Geo.  II.  reg,  IL  K.  B. 
Anon.  Lofft,  545.  Jackson  o.  HasaeU, 
Doug.  8S0.  Stevenson  v.  Cameron,  8 
Durnf.  &  £.  28,  9.  Clarke  v.  Bradshaw, 
1  Bast,  90.  Wlieelwright  v.  Simons,  5 
Maule&  S.  511. 

*»  Tidd  Prac.  9  Ed.  280.  (A.) 

'  Jacob  V,  Bowes  (or  Bowen)  6  Bast, 
312.  2  Smith  R.  402.  S.  C  Wheel, 
wright  V.  Simons,  5  Maule  &  S.  511. 

"^  Blaney  v.  Holt,  5  Baru.  &  Ad.  241. 
S  Nev.  &  M.  529.  S.  C. 


*  Calyeraq  v.  De  Miranda,  Barnes,  76. 
Dahl  V.  Johnson,  1  Bos.  &  P.  205.;  and 
see  Wheelwright  v,  Simons,  5  Maule  &  S. 
511.  Howell  V,  Wyke,  4  Moore,  167.  I 
Brod.  &  B.  490.  S.  C.  Tidd  Pnc  9 
Ed.  280,  81. 

'  R.  H.  88  Geo.  III.  m  Scac  Man. 
Ex.  Append.  228.     8  Price,  502. 

»  R.  H.  2  W.  IV.  ng.  I.  5  21.  3 
Bam.  &  Ad.  877.  8Bing.  291.  2  Cromp. 
&  J.  178,4. 
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this  rule,  it  has  been  holden,  in  the  Common  Pleas,  that  the  two  bail 
are,  both  together,  not  liable  beyond  the  amoimt  specified  in  the  re- 
cognizance \ 

In  the  King's  Bench,  bail,  who  had  been  rejected,  were  sti)l  com-  Render  of  prin. 
petent  to  render  the  defendant,  so  long  as  they  remained  on  the  bail-  ^i  ^^t  en- 
piece**;  though  it  was  otherwise  in  the  Common  Pleas,  where  they  tering  into  fresb 

T  ,  recognizance, 

must  have  entered  into  a  fresh  recognizance,  before  they  could  have 

rendered  the  defendant^ :  But,  by  a  general  rule  of  all  the  courts^, 
"  bail,  though  rejected,  shall  be  allowed  to  render  the  principal, 
without  entering  into  a  fresh  recognizance.*'     Formerly,  when  the  Timeanowed 
plaintiff  proceeded  by  scire  facias  against  the  bail  on  their  recog-  ^ntiff proceeds 
nizance,  the  render  might  have  been  made,  in  the  King's  Bench,  at  by  «cirv/iaat. 
any  time  before  the  rising  of  the  court,  on  the  return  day  of  the  se- 
cond scire  facias^  or  of  the  first,  when  scire  feci  was  returned,  by 
biU^;  or,  by  original  in  that  court,  as  well  as  in  the  Common  Pleas, 
at  any  time  before  the  rising  of  the  court  on  the  appearance  day,  or 
quarto  die  post^  of  the  return  of  the  second  scire  facias  ',  or  of  the 
first,  when  scire  fed  was  returned  ff,  and  not  afVer^. 

When  the  plaintiff  proceeded  by  action  otdebt  on  the  recognizance.  By  action  of 
the  render  might  formerly  have  been  made,  in  the  King's  Bench,  by  ^^^^^^ 
the  space  of  eight  entire  days  in  full  term,  next  afker  the  return  of  ^  ^ 
the  latitat^  or  other  process  against  the  bail  K    And  an  intervening 
Sunday  was  reckoned  as  one  of  the  eight  days,  allowed  for  rendering 
the  defendant  K     If  there  were  not  the  full  number  of  days  in  the 
same  term,  they  must  have  been  made  up  in  the  following  one :  and 
if  an  action  were  brought  in  the  King's  Bench,  against  bail,  on  a  re- 


*  Vansandau  v.  Naah,  ID  Bing.  829.  3 
Moore  &  S.  834.     2  DowL  Rep.   767. 

ac. 

^  Per  Cur.  £.  40  Geo.  IIL  K.  B.  6 
Maule  &  S.  218.     1  Chit  R.  446.  (a.) 

'  Bell  V.  Gate,  1  Taunt.  163,  4.  j)er 
Heath,  J. ;  and  see  3  Moore,  240.  (o.)  I 
ChiL  R.  446.  (a.)  Tidd  Prac,  9  £d.  276. 
281,2. 

*»  R.  H.  2  W.  IV.  nfg.  I.  5  20.  3 
Barn.  &  Ad.  377.  8  Bing.  291.  2  Cromp. 
&  J.  173. 

*  Wilmore  v.  Clerk,  1  Ld.  Raym.  167. 
Anon.  6  Mod.  238.  Anon.  8  Mod.  340. 
R.  T.  1  Ann,  reg.  II.  (a.)  R.  £.  6  Geo. 
II.  reg.  III.  (f^)  K.  B. ;  and  see  John- 


son V.  Lindsay  (or  Unsay),  1  Bam.  &  C. 
247.    2  Dowl.  &  R.  386.  S.  C. 

'  Simmonds  v.  Middleton,  I  Wils.  270. 

'  BaiUey  v.  Sroeathman,  4  Bur.  2134. 

^  Hunt  V,  Coxe  (or  Cox)  3  Bur.  1360. 

1  Blac.  Rep.  893.  S.  C.  Sainsbury  v. 
Fringle,  10  Bam.  &  C.  761.  763.  K.  B. 
R.  M.  1664.  §  12.  (a.)  Vanderesh  n. 
Waylet,  Cas.  Fr.  a  P.  63.  Derisley  v. 
Deland,  Barnes,  82.    Laidner  v.  Baasage, 

2  H.  Blac  693.  C.  P. 

>  R.  T.  1  Ann,  reg,  1  K.  B.  Anon. 
1  SaJk.  101.  Milner  v.  Petit,  1  Ld.  Raym. 
721.  Anon.  6  Mod.  132. 

k  Creswdl  v.  Green,  14  East,  637. 
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cbgnizance  taken  in  the  Common  Pleas,  they  had  the  same  time 
allowed  them  for  rendering  the  principal,  as  if  the  recognizance  had 
heen  taken  in  that  court  ^  Where  an  action  had  been  commenced, 
and  was  afterwards  discontinued,  and  then  the  bail  rendered  the  prin- 
cipal before  the  bringing  of  a  new  action,  the  court  held  the  render 
to  be  good,  it  being  before  the  return  of  the  process  in  that  suit ;  and 
it  was  the  fault  of  the  plaintiff,  not  to  begin  right  at  first  \  So, 
where  the  plaintiff  sued  the  bail  on  their  recognizance,  who  did  not 
render  the  principal  within  eight  days,  and  then  the  plaintiff  died, 
and  his  executors  brought  another  action  against  the  bail,  it  was 
ruled,  that  the  bail  had  eight  days  from  the  return  of  the  process  in 

In  C.  P.  the  second  action,  to  render  the  principal  ^.     In  the  Common  Pleas, 

the  render  must  formerly  have  been  made  before  the  rising  of  the 
court  **,  on  the  quarto  die  post  of  the  return  of  the  process  ®,  which 
must  have  been  served  on  the  bail  ^our  days  at  least  before  the  re- 
turn ^  And  in  that  court,  they  were  allowed  the  same  time  for  ren- 
dering the  defendant,  on  an  attachment  of  privilege,  as  on  a  common 
capias  fi.  And  if  a  bail  had  been  served  with  process  on  his  recc^- 
nizance,  and  died  before  the  qiiarto  die  post,  and  fresh  process  issued 
against  his  executors,  they  had  until  the  quarto  die  post  of  the  return 

In  Exchequer,     of  the  second  writ,  to  surrender  the  principal  ^.     In  the  Exchequer, 

only  four  days  were  allowed  the  bail  to  surrender  their  principal, 
when  the  plaintiff  proceeded  by  subpoena ' ;  though  eiglu  days  were 
allowed,  when  the  proceeding  was  by  quo  minus  ^.  In  calculating  the 
four  days,  one  was  reckoned  inclusive^  and  the  other  exclusiioe^: 
And  if  an  action  were  brought  in  that  court,  against  bail  upon  their 
recognizance,  entered  into  in  the  King's  Bench,  they  must  have  ren- 
dered their  principal,  as  if  the  recognizance  had  been  taken  in  the 


'  Fisher  v.  Branscombe,  7  Dumf.  & 
£.  355. 

*>  Hoare  o.  Mingay,  2  Str.  915. 

"  Wilkinson  v.  Vass,  8  Duni£  &  £. 
482.  and  see  TIdd  Prac.9  Ed.  283,  4. 

«»  Vanderesh  v.  Waylet,  Cas.  Pr.  C.  P. 
53.  Derisley  v,  Deland,  Barnes,  82. 
Lardner  v.  Bassage^  2  H.  Blac.  593. ;  but 
see  R.  H.  2  W.  IV.  reg,  1.  §  22.  SBam. 
&  Ad.  377.  8  Bing.  291.  2  Cromp.  &  J. 
174.  Tidd  Prac  9  Ed.  283. 

"^  R.M.  1654.  §  12.  C.P.  Fletcher 
v.  AingeU,  2  H.  Blac.  118. 

'  Wright  V,  Dixon,  Cas.  Pr.  C.  P.  18. 


Flanegao  t>.  Adey,  Pr.  Ileg.  83.    Martin 
V.  Price,  Barnes,  62.     Mackenzie  v.  Mar- 
tin, 6  Taunt.  286. 
.  '  Fletcher  v.  Aingoll,  2  H.  Blac.  117. 

^  Meddowscroft  v.  Sutton,  1  Bos.  &  P. 
61.  and  see  Tidd  Prac,  9  Ed.  284w 

*  Bennett  o.  Forester,  2  Price,  296. 
Bibbins  v.  Taylor,  1  Younge  &  J.  16. 

^  Rolfe  V.  Cheetham,  Wightw.  79. 
Waring  «.-  Jervis,  5  Price,  170.  IMbbins 
V.  Taylor,  1  Younge  &  J.  15.  and  see 
Edwards  v.  Jameson,  Forrest,  26. 

1  Bennett  v.  Forester,  2  Price,  296.  n. 
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Exchequer*:  But  now,  by  a  rule  of  all  the  c6urt8^  **  where  the  laallthecouru. 
plaintiff  proceeds  by  action  of  debt  on  the  recognizance  of  bail,  in  any 
of  the  courts  at  Westminster^  the  bail  shall  be  at  liberty  to  render 
their  pr]ncipal>  at  any  time  within  the  space  of  fourteen  days  next 
after  the  service  of  the  process  upon  them,  but  not  at  any  later  pe- 
riod ;  and  that  upon  such  render  being  duly  made,  and  notice  there- 
of given,  the  proceedings  shall  be  stayed,  upon  payment  of  the  costs 
of  the  writ^  and  service  thereof  only."  And,  by  a  previous  rule  of  On  last  day. 
all  the  courts  ^  ''  bail  shall  be  at  liberty  to  render  the  principal,  at 
any  time  during  the  last  day  for  rendering,  so  as  they  make  such 
render  before  the  prison  doors  are  closed  for  the  night." 

By  the  administration  of  justice  act  ^,  "  a  defendant  who  shall  Raider  in  dts- 
"  have  been  held  to  bail  upon  any  mesne  process,  issued  out  of  any  hJjJ?^J^\Sen 
"  of  his  Majesty's  superior  courts  of  record,  may  be  rendered  in  dis-  defiendant  b  at 
charge  of  his  bail,  either  to  the  prison  of  the  court  out  of  which  ^^ 
such  process  issued,  according  to  the  practice  of  sucli  court,  or  to 
the  common  gaol  of  the  county  in  which  he  was  so  arrested:  and 
"  the  render  to  the  county  gaol,  shall  be  effected  in  the  manner 
"  following ;  that  is  to  say>  the  defendant,  or  his  bail,  or  one  of  them, 
"  shall,  for  the  purpose  of  such  render,  obtain  an  order  of  a  judge  of 
one  of  his  Majesty's  superior  courts  at   Westminster  ^^  and  shall 
lodge  such  order  with  the  gaoler  of  such  county  gaol ;  and  a  notice 
in  writing  of  the  lodgment  of  such  order,  and  of  the  defendant  be- 
ing actually  in  custody  of  such  gaoler,  by  virtue  of  such  order', 
signed  by  the  defendant,  or  the  bail,  or  either  of  them,  or  by  the  at- 
torney or  agent  of  any  or  either  of  them,  shall  be  delivered  to  the 
'*  plaintiff's  attorney  or  agent ;  and  the  sheriff,  or  other  person  re- 
**  sponsible  for  the  custody  of  debtors  in  such  county  gaol^  shall,  on 
**  such  render  so  perfected,  be  duly  charged  with  the  custody  of 
**  such  defendant,  and  the  said  bail  shall  be  thereupon  wholly  exone- 
"  rated  from  liability  as  such." 

When  the  defendant  was  in  custody  on  civil  process,  there  must  The  like^  when 
formerly  have  been  a  habeas  corpus  cum  causd,  for  bringing  him  up,  ^yg^|j-°in*  " 
in  order  to  render  him  in  discharge  of  his  bail ;  which  writ  might  another  actioo. 
have  been  issued  in  term  or  vacation,  returnable  immediate  ft;  and 

•  Dibbins  ».  Taylor,  1  Youngeft  J.«16.  •  R.  H.  2  W.  IV.  reg.  I.  §  22.    8 

and  see  Tidd  Prac.  9  Ed.  284.  Barn.  &  Ad,  877.  8  Bing.  291.  2  Cramp. 

k  R,  Trin.    Vac.  17  June,  18SS.      5  &  J.  I74w 

Barn.  &  Ad.  408.    2  Nev.  &  M.  288.    2  <>  1 1  Geo.  IV.  &  1  W.  IV.  c.  70.  $  81. 

DowU  Rep.  897.   8  Moore  &  S.  660.    10  *  Append,  to  Tidd  Sup.  1880.  p.  809. 

Fing.  164.    1  Cromp.  Sl  M.  866.  8Tyr.  '  Jd  210. 

Rep.  986.    6  Leg.  Obs.  168.  *  Bettesworth  v.  Bell,  8  Bur.  1876. 
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Render  to 
county  gaol, 
when  defendant 
is  at  larger  in 
Exchequer. 


the  judge,  on  the  defendant's  being  brought  up,  would  either  hsve 
committed  him  to  the  custody  of  the  marshal  of  the  King's  Bench,, 
or  warden  of  the  Fleet,  in  the  Common  Pleas  and  Exchequer,  or  re- 
manded him  to  his  former  custody :  But  now,  by  another  clause  in 
the  administration  of  justice  act^  **  a  defendant  also  shall  hereafter 
**  be  in  custody  of  the  gaoler  of  the  county  gaol  of  any  county  in 
*'  England,  at  in  the  principality  of  Wales,  by  virtue  of  any  pro- 
^*  ceeding  out  of  any  of  his  Majesty's  superior  courts  of  record,  may 
''  be  rendered  in  discharge  of  his  bail,  in  any  other  action  depending 
*'  in  any  of  the  said  courts,  in  the  manner  thereinbefore  provided  for 
**  a  render  in  discharge  of  bail^;  and  the  keeper  of  such  gaol,  or 
"  such  sheriff,  or  other  person  responsible  for  the  custody  of  debtors 
'^  as  aforesaid,  shaU,  on  such  render,  be  duly  charged  with  the  cus- 
**  tody  of  such  defendant,  and  the  said  bail  shall  be  thereupon  wholly 
*•  exonerated  from  liability  as  8uch."« 

In  the  Exchequer  of  Pleas,  there  is  a  rule^,  founded  on  the  above 
clause,  by  which  it  is  ordered,  that  <'  on  appHcatkm  by  a  de- 
fendant or  his  bail>  or  eithet  of  them,  for  an  order*  of  one  of  the 
barons  of  this  court,  to  retider  a  defendant  to  k  ootinty  gaol,  it  shall 
be  specified  on  Whose  behalf  such  application  shall  be  made,  the 
state  of  the  proceedii^  hi  the  cause,  for  what  amount  the  defend- 
ant was  held  to  bail,  and  by  the  sheriff  of  what  coutity  he  was 
arrested;  which  facts  shall  be  stated  in  the  order «:  and  that  on 
such  order  being  lodged  with  the  gaoler  of  the  county  gaol  in  which 
such  defendant  was  so  arrested,'  tiie  defendant  may  be  rendered  to 
his  custody,  in  discharge  of  the  bail :  and  that  on  such  lodgment 
and  render,  a  notice '  thereof,  and  of  the  defendant's  being  actually 
in  custody  thereon,  m  writing,  signed  by  the  defendant  or  his  bail, 
or  either  of  them,  or  the  attorney  or  agent  of  any  or  either  of  them^ 
shall  be  deliteted  to  the  plaintiff's  attorney  or  agent;  and  there- 
upon the  bail  for  such  defendant  shall  be  wholly  exoherated,  with- 
out entering  an  extmeretur"  On  this  rale,  where  a  sheriff  had 
put  in  bail  above,  in  order  to  render,  and  had  obtained  a  judge's 
order  for  rendering,  at  the  instance  of  himself  and  the  bail,  whidi 
order  was  signed  by  the  sheriff's  attorney,  instead  of  the  defendant 
or  his  bail,  or  their  attorney,  the  court  would  not  rescind  the  order. 


•  11  Geo.  IV.  &  1  W.  IV.  c  70.§22. 

^  Append,  to  Tidd  Sup.  1830.  p.  209, 
10. 

^  For  the  form  of  an  affidavit  of  ren- 
der, &c.  for  entering  an  exonerdur^  see 
Append,  to  Tidd  Sup*  1880.  p.  210. 


•»  R.  M.  1  W.  IV.  reg,  II.  $  ig.  i 
Cromp,  &  J.  279,  80.  1  Tyr.  Rep.  162. 
and  fee  Tidd  Prac,  9  Ed.  285,  6. 

*  Tidd  Sup,  18S0.  p.  209. 

'  /(I  210. 
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which  they  said  might  be  amended,  by  striking  out  all  that  shewed  it 

to  be  granted  at  the  sheriff's  instance  *.    And,  by  another  rule  of  the  The  like,  when 

same  court'*,  "  if  a  defendant  shall  be  in  custody  of  the  gaoler  of  ^^^J!^^  "'" 

the  county  gaol  of  any  county  in  England  or  Wdles^  by  virtue  of 

any  process  issued  out  of  any  of  his  Majesty's  superior  courts  of 

record,  he  may  be  rendered  in  discharge  of  his  bail,  in  any  action 

depending  in  this  court,  in  like  manner  as  is  hereinbefore  provided 

for  a  render  in  discharge  of  bail ;   and  thereupon  the  bail  shall  be 

wholly  exonerated  from  liability  as  such  bail." 

In  the  King's  Bench,  when  the  plaintiff  declared  by  ariginalf  in  a  Bail  not  dis- 
different  county  from  that  into  which  the  writ  issued,  his  baU  were  p*"*^^  *?  ^y- 

^  ^  ing  venue  in  a 

discharged  ^ ;  but,  in  the  King's  Bench  by  bill,  or  in  the  Common  different  county. 
Pleas  ^,  this  variance  was  not  deemed  material :  And  now,  by  a  gene« 
ral  rule  of  all  the  courts  ^,  *'  a  declaration  laying  the  venue  in  a  dif- 
ferent county  from  that  mentioned  in  the  process,  shall  not  be 
deemed  a  waiver  of  the  bail."  The  bail  are  in  general  discharged, 
if  the  plaintiff  declare  against  the  defendant,  for  a  different  cause  of 
action  from  what  is  expressed  in  the  process  ^     But,  in  the  Com-  Not  formerly 

mon  Pleas,  a  variance  between  the  writ  and  count,  (the  ac  etiam  be-  fl'S.!!!*^  ^ 

'  ^  vanance  be- 

ing in  ceue  on  promises,  and  the  declaration  in  debt,)  was  not  formerly  tween  ac  eUam 

■t  3  1A  ^      t    't     '  t  AO^  dedanttion. 

deemed  a  ground  for  entermg  an  exaneretur  on  the  bail-piece,  where 

the  sum  sworn  to  was  under  40/.  >  And,  by  a  general  rule  of  all  the 
courts  \  '*  a  variance  between  the  ac  etiam  and  the  declaration, 
where  the  defendant  is  arrested,  shall  not  be  deemed  ground  for 
discharging  the  defendant,  or  the  bail;  but  the  bail-bond,  or  re- 
cognizance of  bail,  shall  be  taken  with  a  penalty  or  sum  of  forty 
pounds  only."  This  rule,  however,  has  become  obsolete  since  the 
uniformity  of  process  act,  by  which  the  ac  etiam  clause,  in  bailable 
writs,  is  abolished. 


*  Green  v.  Jacobs,  S  Tyr.  Rep.  881. 

»»  R.  M.  1  W.  IV.  reg.  IL  §  IS.  1 
Cromp.  &  J.  280,  81.     1  Tyr.  Rep.  168. 

*  Tates  V.  Plaxton,  S  Lev.  885.  R.  E. 
2  Geo.  II.  (a.)  K  B.  Crutchfield  o. 
Sewordai  Bants,  118. 

'  R.  H.  88  Geo.  III.  C  P.  and  see 
Tidd  Prac  9  Ed.  89i.  488. 

*  R.  H.  8  W.  IV.  reg.  I.  §  40.  8 
Barn.  &  Ad.  879.  8  Bing.89S.  8  Cromp. 
&  J.  179. 


'  Tidd  Pne.  9  Ed.  894.  (e.) ;  but  see 
Ward  V.  Tummon,  1  Ad.  &  £.  619.  4 
Ner.  &  M.  876.  S.  C,  where  the  cour^ 
refused  to  discharge  the  bail  on  motion. 

>  Lockwood  V.  Hill,  1  H.  Blac  810. 
and  see  Mayfield  o.  Davison,  10  Bam.  & 
C.  888.     Tidd  Prac.  9  Ed.  894^  450. 

I"  R.  H.  8  W.  IV.  reg.  I.  §  10.  8 
Bam.  &  Ad.  875.  8  Bing.  889.  8  Cromp. 
&  J.  170. 
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CHAP.  XIII. 


Of  Proceedings  o»  the  Bail  Bond  ;  and  against  the 
Sheriff^  to  compel  him  to  Return  the  Writ,  tmd 
bring  in  the  Body. 


Proceedings  on 
bail  bond,  and 
against  sherifl^ 
when  special 
bail  is  not  put  in. 


At  trhat  time 
bail-bond  may  be 
assigned. 
Assignment  of, 
by  whom  made. 


Must  be  made 
in  presence  of 
two  credible 
witnesses. 


1 F  a  defendant,  having  given  bail  to  the  sheriff  on  an  arrest,  shall 
omit  to  put  in  special  bail,  as  required  by  the  writ  of  capias^  the 
plaintiff  may  either  take  an  assignment  of  the  bail-bond  *,  and  pro- 
ceed thereon  against  the  defendant,  and  his  bail  to  the  sheriff;  or  he 
may  proceed  against  the  sheriff,  to  compel  him  to  return  the  writ  •*, 
and  bring  in  the  body  of  the  defendant  ^. 

The  bail-bond,  it  is  said,  may  be  assigned  before  it  is  forfeited^ 
though  it  cannot  be  put  in  suit  till  afterwards  ^,  The  assignment 
may  be  made  by  the  high  sheriff;  or  by  the  under-sheriff,  in  his  name  ; 
or  even  by  the  under-sheriff's  clerk,  in  his  office  ^ :  and  fan  author- 
ity from  the  sheriff  to  the  under-sheriff,  to  execute  the  assignment 
in  his  name,  need  not  be  shewn  ;  as  the  latter  is  possessed  of  all  the 
authorities  belonging  to  the  office  ®.  But  the  assignment  must  be 
made  by  the  sheriff,  in  the  presence  of  two  credible  witnesses,  which 
means  disinterested  persons:  and  therefore,  an  assignment  of  the 
bail-bond  is  invalid,  if  executed  in  the  presence  of,  and  attested  by 
the  plaintiff  in  the  action,  and  another  person  ^     It  is  not  necessary, 


*  Sched.  to  staL  2  W.  IV.  c.  89.  No. 
4.     Append,  to  Tidd  Sup.  18S8.  p.  274. 

^  For  the  mode  of  proceeding  against 
the  sherifl^  to  compel  him  to  return  the 
writ  and  bring  in  the  body,  see  Tidd  Prac. 
9  Ed.  S06,  &c. ;  and  as  to  the  mode  of 
setting  aside  the  proceedings  for  irregu- 
larity, or  upon  terms,  see  id.  S16,  &c. 

^  Paradice  v.  Holiday,  Barnes,  77.  and 
see  Alston  v.  Underbill,  I  Cromp.  &  M. 
494.     S  Tyr.  Rep.  487.  S.  C. 

^  Per  Ld.  Memsfield,  Cb.  J.  in  Harris 
V.  Ashley,  Sit.  Mid.  M.  SO  Geo.  II. 
French  v,  Arnold,  5  Geo.  III.     I  Sir.  60. 


(1.)  Middleton  v,  Sandford,  4  Campb. 
36. ;  and  see  Doe  d.  James  v.  Brawn,  5 
Bam.  &  Aid.  243. ;  but  see  Kitson  v.  Fagg, 
1  Str.  60.  10  Mod.  888.  S.  C.  contra^ 
For  the  form  of  the  assignment,  see  Ap- 
pend, to  Tidd  Sup.  1838.  p.  888.;  and  for 
proceedings  thereon  against  the  bail,  see 
Tidd  Prac  9  Ed.  297,  &c;  and  as  to  the 
mode  of  setting  aside  the  same  for  irregu- 
larity, see  id.  800.  or  staying  them,  when 
regular,  upon  terms,  t(/.  802. 

«  Wright  V.  Barrack,  1  Tyr.  &  G.  764. 

'  White  (or  Wright)  ©.Barrack,  1  Mec- 
son  &  W.  424,  1  Tvr.  &  G.  764.  S.  C. 
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however,  that  the  witnesses  should  actually  attest  the  assignment  hy 

their  signatures,  at  the  time  of  its  execution  K 

The  plaintiff  was  formerly  allowed  to  take  an  assignment  of  the   Proceeding  on 
,.,  t^ii  11  A  -i.!!  bail-bond,  pend- 

bau-bond,  and  to  proceed  thereon,  even  after  service  of  the  rule  to  iog  rule  to  bring 

bring  in  the  body  \  or  moving  for  an  attachment ;  but  after  he  had  ^  ^^' 
sued  out  an  attachment  against  the  sheriff,  it  was  holden  that  he  had 
made  his  election,  and  could  not  afterwards,  whilst  the  attachment 
remained  in  force,  take  an  assignment  of  the  bail-bond^.  And  as 
the  defendant,  after  a  rule  to  bring  in  the  body,  was  allowed  the  same 
time  to  justify  bail,  as  the  sheriff  had  to  bring  in  the  body  ^,  namely, 
four  days  in  town,  and  six  days  in  country  causes,  the  plaintiff, 
in  the  mean  time,  could  not  have  proceeded  on  the  bond :  And  ac- 
cordingly, in  the  Exchequer  of  Pleas,  it  is  a  rule  ®,  that  "  whenever 
a  plaintiff  shall  rule  a  sheriff^  on  a  return  of  cepi  corpus,  to.  bring 
in  the  body,  the  defendant  shall  be  at  liberty  to  put  in  and  perfect 
bail,  at  any  time  before  the  expiration  of  such  rule ;  and  that  a 
plaintiff,  having  so  rukd  the  sheriff,  shall  not  proceed  on  any  as- 
signment of  the  bail-bond,  until  the  time  has  expired  to  bring  in 
the  body  as  aforesaid  :  '*  And,  by  a  general  rule  of  all  the  courts  ^, 
'*  a  plaintiff  shall  not  be  at  liberty  to  proceed  on  the  bail-bond,  pend- 
ing a  rule  to  bring  in  the  body  of  the  defendant." 

In  the  King's  Bench,  if  bail  above  were  not  put  in  and  perfected  At  what  time  it 
in  due  time,  the  plaintiff  might  immediately  have  taken  an  assign-  *"*y''«P"**° 
ment  of  the  bail-bond,  and  brought  an  action  thereon  :  But,  in  the 
Common  Pleas,  it  was  a  rule  >,  that  "  no  bail-bond  taken  in  London 
or  Middlesex^  by  virtue  of  any  process  issuing  out  of  that  court, 
returnable  on  the  Jirst  return  of  any  term,  should  be  put  in  suit, 
until  after  the  fifth  day  in  full  term  ;  and  that  no  bail-bond  taken  in 


*  Phillips  V.  Barber,  (or  Barlow,)  1 
Scott,  322.  1  Bing.  N.  B.  4SS.  S  Dowl. 
Rep.a8l.  6  Car.  &  P.  781.    9  Leg.  Obs. 

817, 18.  s.  a 

^  Whittle  V.  Oldaker,  7  Bam.  &  C 
478.  I  Man^.  &  R.  208.  S.  C.  K.  B. 
Wright  p.  Walker,  S  Bos.  &  P.  664.  C  P. 
Brown  v,  Neave,  Wightw.  406.  Man.  Ex. 
Pr.  ISl.  Excheq. 

'  CuKningham  v.  Chafnbert,  E.  45 
Geo.  III.  K.  B.,  and  lee  1  Chit.  R.  S94, 
mnotiM. 

^  Whittle  V.  Oldaker,  7  Bam.  &  C  478. 
1  Man.  &  R.  298.  S.  C  K.  B.  Wright 
v.  Walker,  S  Bos.  &  P.  564.  C  P.  Ladd 


v.  Arnaboldi,  1  Cromp.  &  J.  281.  Id.  281, 
2,  iu  1  Tyr.  Rep.  18.  S.  C.  Excheq. ;  but 
see  Same  v.  Same,  1  Cromp.  &  J.  97.  j)er 
Garrow,  B.  and  Vaughatit  B.  amlrtu 

•  R.  M.  1  W.  IV.  reg.  II.  §  16.  I 
Cromp.  &  J.  281.  1  Tyr.  Rep.  163 ;  and 
see  Tidd  Prac.  9  Ed.  297. 

f  R.  H.  2  W.  IV.reg.  1.  §23.  3  Barn. 
&  Ad.  377.  8  Bing.  291.  2  Cromp.  &  J. 
174. 

«  R.  T.  SO  Geo.  IIL  C.  P.  1  H.  Blac. 
626,  6. ;  and  see  a  former  rule  of  H.  9 
Ann.  reg,  IV.  C  P.  Bellis  ».  Mitford,. 
2  BUc.  Rep.  1009.  Tidd  Prac.  9  £d« 
298^9. 
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any  other  city  or  county,  by  Tirtue  of  such  process,  should  be  put 
in  suit  until  after  the  ninth  day  in  full  term ;  and  that  no  bail-bond 
taken  in  L<mdon  or  Middlesex^  by  virtue  of  any  process  issuing  out 
of  that  court,  returnable  on  the  second  or  any  other  subsequent  re- 
turn,  should  be  put  in  suit,  until  after  the  end  of  four  days,  explusire 
of  the  day  on  which  such  process  should  be  expressed  to  be  return- 
able ;  and  that  no  bail-bond  taken  in  any  other  city  or  county,  by 
virtue  of  such  last-mentioned  process,  should  be  put  in  suit  until 
after  the  end  of  eight  days,  exclusive  of  the  day  on  which  such  last« 
mentioned  process  should  be  expressed  to  be  returnable ;  upon  pain 
of  having  all  proceedings  upon  such  bail-bonds  to  the  contrary  set 
aside  with  costs."  And  it  was  a  rule  in  all  the  courts  \  that  **  no 
bail-bond,  taken  in  London  or  Middlesex^  should  be  put  in  suit, 
until  after  the  expiration  of  four  days ;  nor,  if  taken  elsewhere,  till 
after  the  expiration  of  eight  days,  exclusive,  from  the  appearance 
day  of  the  process.*'  These  rules,  however,  are  no  longer  in  force^ 
having  been  superseded  by  the  uniformity  of  process  act  ^ ;  upon 
which  it  has  been  holden,  that  if  a  defendant  do  not  put  in  special 
bail  within  eight  days  after  the  execution  of  the  capias,  inclusive  of 
the  day  of  execution,  the  plaintiff  may  proceed  immediately  on  the 
bail-bond  ^, 
Bringing  tereral  It  was  formerly  usual  for  the  plaintiff  to  bring  several  actions, 
bond!"  °"  against  the  principal  and  his  bail,  upon  the  bail-bond ;  but  this  prac- 

tice being  considered  unnecessary  and  oppressive,  was  discounte- 
nanced by  the  courts:  And  where  the  assignee  of  a  bail-bond 
brought  separate  actions  thereon,  without  sug^sting  any  sufficient 
reason  for  so  doing,  the  court  of  King's  Bench,  under  the  discre- 
tionary power  vested  in  them  by  the  statute  4  &  5  Ann.  c.  16.  §  20, 
stayed  the  proceedings  in  all  the  actions,  upon  pa3rment  of  the  costs 
of  one  of  them^:  And  now,  by  a  general  rule  of  all  the  courts*, 
^'  proceedings  on  the  bail-bond  may  be  stayed,  on  payment  of  costs 
in  one  action,  unless  sufficient  reason  be  shewn  for  proceeding  in 
more."  But  where  several  actions  are  brought  on  the  same  bail- 
bond,  it  is  too  late,  after  verdict,  to  move  to  stay  proceedings,  on 
payment  of  the  costs  of  one  action  only':    And  where  two  of  three 

*  R.   H.  2  W.  IV.  rtg.  I.  $  84.   8  Chit.  R.  8S7.  8.  C;  and  lee  Tldd  Pak. 

Barn.  &  Ad.  877.  8  Bing.  891.  8  Cromp.  9  Ed.  800. 

&  J.  174,  5.  *  R.  H.  8  W.  IV.  reg.  I.  §  SO.   8 

^  8  W.IV.  c  89.  Barn.  &  Ad.878.  8  Bing.  898.  8  Cromp. 

""  Hillary  v.  Rowles,    8    Dowl.   Rep.  &  J.  176. 

201.    5  Bam.  &  Ad.  460.  S.  C. ;  and  see  '  Jolinson  v.  Macdonald,  8  DowL  Rep. 

Alston  V.  Underfailli  8  Dowl.  Rep.  86.  44.  6  L^.  Obs.  68,  9.  S.  C.  Ezdieq. 

'  Key  V.  Hill,  2  Barn,  k  Aid.  598.    1 
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parties  to  a  bail-bond  were  fued  jointly,  this  was  holden  to  be  no 
inregularity  *. 

The  action  by.  the  asdgnee^  upon  the  bail-bond,  must  necessarily  Action  thereon 
be  brought  in  the  same  court  whence  the  pifocess  issued,  on  wliich  ^'^eriff  tn^ny 
the  bond  was  taken  ^ ;  otherwise  the  parties  could  not  have  the  re-  <!ourt. 
lief  intended  them  by  the  statute  4  &  5  Ann.  c  16.  §  20.    A  similar 
rule  was  applied,  in  the  King's  Bench,  to  actions  brought  on  the 
bail-bond  by  the  $her^  himself,  as  well  as  his  assignee  ^ ;  but  it  was 
otherwise  in  the  Common  Pleas  *^,  and  Exchequer  * ;  where  the  she- 
riff was  allowed  to  sue  on  a  bail-boi\d,  in  a  different  court.    And,  by 
a  general  rule  of  all  the  courts  ^,  ^*  an  action  may  be  brought  upon  a 
bi^l-'bond,  by  the  theriff  hioiself,  in  any  court."    In  the  Common  Signing  judg. 
Pleas,  though  it  was  formerly  usual  to  sign  judgment,  on  staying  "*°*  therein. 
proceedings   in    an  fiction  on   the  baU-bopd,  when  the  bail  con- 
sented that  it  should  stand  as  a  security,  and  execution  only  was 
stayed  s,  yet  it  was  afterwards  b^ldePj  that  the  b&il  in  such  ci^e 
were  at  liberty  to  plead  to  the  fiction  on  the  bail-bond ;  and  conse- 
quently were  entitled  to  a  rule- to  pteft^^  ^^  demand  of  plea,  be- 
fore judgn^ent  could  be  signed  figainst  then^  ^*    ^ut  npw,  by  a  ge^^e-^ 
ral  rule  of  all  the  courts  \  "  in  all  cases  where  the  bail-bond  shall  be 
directed  tp  stand  as  a  security,  ti^e  plaintiff  sl^ftU  be  at  libetrty  to  sign 
judgment  upon  it." 

Hie  writ  of  nmaaaM^  we  have  aeen^,  must  be  returned  by  the  Writ  of  sum* 
plaintiff,  or  his  attorney ;  but  the  writs  of  distringas  and  caipas  are  to  ™|^"^  to^  re- 
be  returned  by  the  sheriff^  or  other  officer  to  whom  they  are  directed ;  turned. 
and  the  writ  of  (fetotn^,  by  the  marshal  of  the  King's  Bench,  or  war- 
den of  the  Fleet  prison.    The  writ  of  dsstrmgae  should  be  returned.  Writ  of  d»- 
on  the  day  on  which  it  is  made  returnable ' ;  and  the  writ  of  ca^pias^  !^^^be% 
immediately  after  the  execution  thereof™ ;  or,  if  the  same  shall  remain  turned. 

*  Knowles  v.  Johnson,  2  DowL  Rep.       175. 

ess.  per  Parke,  B.  *  Otway  o.  Cokayne^  Barnes,  86. 

^  Cbeiterton  v.  Middkhurtt,  1  Bur.  ^  Bvans  v.  Sunnon,  1  New  Rep.  C.  P. 

6iS.  8  Ken.  869.  S.  C.    Walton  v.  Bent,  6S ;  and  lee  Tidd  Frac,  9  Ed.  804,  5. 

3  Bur.  1928.  Francis  v.  Taylor,  Barnes,  *  R.  H.  2  W.  IV.  reg.  I.  §29.  8  Barn. 

92.  Howv.Bridgewater,ui.ll7.  Morris  v.  &  Ad.  877,  8.    8  Bing.  292.    2  Cromp. 

Rees,  8  Wil8.849. 2Blac.  Rep.888.  S.  C.  &  J.  176. 

*  Donatty  v.  Barclay,  8  Durnf.  &  E.  *^  AnU,  17. 

162.  >  Sched.  to  sut  2  W.  IV.  c.  89.  No. 

^  Newman  v.  Faucitt,  1  H.  Blac.  681.       8.    Append,  to  Tidd  Siq).  1888,  ^  268. 

*  Yorice  V.  Ogden,  8  Price*  174 ;  and      Ante,  80. 

see  Tidd  Prae,  9  Ed.  800.  "*  Sched.  to  stat.  2  W.  IV.  c.  89.  No. 

<  R.  H.  2  W.  IV.  reg.  I.§  28.  8  Barn.       4.     Append,  to  Tidd  Si^.  1688,  p.  272. 
&  Ad.  777.  8  Bing.  292.  2  Cromp.  &  J.       Ante,  84^  5. 128. 
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unexecuted,  then  at  the  expiration  of /(wr  calendar  months  from  the  date 
thereof,  or  sooner^  if  the  sheriff,  &c.  shall  be  thereto  required,  by  order  of 
the  court  or  a  judge  *.  And  if  the  plaintiff  mean  to  proceed  to  out- 
lawry, before  the  expiration  of  the  fmir  months,  the  practice  is  to  go 
before  a  judge,  with  an  affidavit  that  the  defendant  cannot  be  found, 
and  thereupon  to  obtain  an  order,  giving  the  sheriff  leave  to  return  non 
est  inventus^  But  there  is  a  j^rooMo  in  the  statute  2  W.  IV.  c.  39,^  that 
"  no  writ  of  capias  or  distringas  shall  be  sufficient^  for  the  purpose  of 
**  outlawry  or  waiver,  if  the  same  be  returned  within  less  than  fifteen 
"  days  after  the  delivery  thereof  to  the  sheriff,  or  other  officer  to 
**  whom  the  same  shall  be  directed : "  and  *^  no  first  writ  shall  be 
'<  available,  to  prevent  the  operation  of  the  statute  of  limitations, 
**  unless  such  writ^  and  every  writ,  if  any,  issued  in  continuation  of  a 
«  preceding  writ,  shall  be  returned  non  est  inventus,  and  entered  of  re- 
"  cord,  within  one  calendar  month  next  after  the  expiration  thereof, 
"  including  the  day  of  such  expiration  ^ ;  such  return  to  be  made,  in 
''  bailable  process,  by  the  sheriff  or  other  officer  to  whom  the  writ 
'*  shall  be  directed,  or  his  successor  in  office ;  and,  in  process  not 
*^  bailable,  by  the  plaintiff,  or  his  attorney,  suing  out  the  same,  as  the 
(*  case  may  be."* 
Ba]«^  or  order,  The  mode  of  proceeding  against  the  sheriff,  to  compel  him  to  re- 
to  return  writ,  ^^j^  ^^  ^^  ^^^  bring  in  the  body,  is  by  rule  of  court  in  term  time ; 
or  by  judge's  order  in  vacation^  on  the  statute  2  W.  IV.  c.  39.  §  15. 
The  rule  to  return  the  writ  is  a  side  bar,  or  treasury  rule  * ;  which 
may  be  obtained,  in  term  time,  from  the  clerk  of  the  rules  in  the 
King's  Bench,  or  from  thefilazer,  in  the  Common  Pleas  and  Exche- 
quer * ;  and,  by  a  general  rule  of  all  the  courts  ',  it  may  be  obtained  on 
the  lastt  as  well  as  on  any  other  day  in  term.  This  rule  expires  in 
four  days  after  service,  in  London  or  Middlesex;  and  formerly  ex- 
pired in  six  days^  in  any  other  city  or  county  8  •  But,  by  a  gene- 
ral rule  of  all' the  courts  ^  it  is  ordered,  that  "all  rules  upon  sheriffs, 
other  than  the  sheriffs  of  London  and  Middlesex,  to  return  writs,  either 
oi  mesne  or  final  process,  and  rules  to  bring  in  the  bodies  of  de- 
fendants, be  eight  day  rules>  instead  of  six  day  rules." 

«  Scbed.toitat.8W.IV.c.39.No.4.  «  Tidd  Pinic.  9  Ed.  484.     Andforthe 

Append.  toTiddiSiiii.  1688,  p.  878.  Anle^  form  of  tbe  rule  to  return  the  writ,  see  Ap* 

89,  90. 97.  pend.  to  Tidd  Sup.  18SS,  p.  283. 

b  Lewis  V.  DavMon,  3  DowL  Rep,  275.  '  R.  H.  2  W.  IV.  wg.  L   5  96.    3 

1  Cromp.  M.  &  R.  668.   5  Tyr.  Rep.  Bam.  &  Ad.  368.  8Bing.803.  2Croinp. 

198.  S.  C.  &  J.  196. 

«  5  6.  AnU,  98,  4.  ■  Tidd  Prue.  9  Ed.  307. 

*  S(JU«  2  W.  IV.  c.  39.  5  10.  AnU,  16,  *  R.  M.  7  W.  IV.  18  Leg.  Obi.  85. 
17. 
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The  writ  should  regularly  be  returned  by  the  sheriff,  on  the  day  Time  allowed 
on  which  the  rule  for  returning  it  expires,  if  in  term;  but  when  the  ,!Jje ex'Jrirwin" 
rule  expired  in  vacatum,  the  sheriff,  in  the  King's  Bench,  need  not  vacation. 
formerly  have  returned  it  till  the  first  day  of  the  ensuing  term,  and 
had  the  whole  of  that  day  to  file  his  return  *•    In  the  Common  Pleas, 
the  sheriff,  in  such  case,  must  have  filed  his  return  in  vacationj  and 
could  not  have  waited  till  the  ensuing  term;  th^  Common  Pleas 
office  being  supposed  to  be  always  open^:  and  this  was  also  the 
practice  in  the   Exchequer  ® :   But,  by  a  general  rule  of  all  the  Filing  writ. 
courts  ^,  **  when  the  rule  to  return  the  writ  expires  in  vacation,  the 
sheriff  shall  file  the  writ  at  the  expiration  of  the  rule,  or  as  soon 
after  as  the  office  shaU  open :  "  and,  by  another  rule  ^  "  the  officer  Indorsement 
with  whom  it  is  filed,  shall  indorse  the  day  and  hour  when  it  was 
filed." 

At  length,  as  proceedings  may  now  be  had,  except  at  certain  times,  J^"^  ""^  **!^*" 
in  term  or  vacation,  it  was  enacted  by  the  statute  2  W.  IV.  c.  39  ^  writs,  by  court 
that  «  it  shal^  be  lawful,  in  term  time,  for  the  court  out  of  which  any  1°]®™?  **™^.^'' 

'  '  ^    judge  in  vaca- 

**  writ  issued  by  authority  of  that  act,  or  any  writ  of  capicu  ad  satis-  t>on. 

**  faciendum^  fieri  facias^  or  elegit^  shall  have  issued,  to  make  rules, 

**  and  also  for  any  judge  of  either  of  the  said  courts,  in  vacation^  to 

"  make  orders,  for  the  return  of  any  such  writ ;   and  every  such 

''  order  shall  be  of  the  same  force  and  effect,  as  a  rule  of  court  made 

"  far  the  like  purpose :  Provided  always,  that  no  attachment  shall 

**  issue  for  disobedience  thereof,  until  the  same  shall  have  been  made 

"  a  rule  of  court."     And,  by  a  general  rule  of  all  the  courts  «,  "  in  Attachment  for 

"^      ^  disobedience  of 


case  a  judge  shall  have  made  an  order  in  vacationy  for  the  return  of  judge's  order, 

when  ma 
vacation. 


any  writ  issued  by  authority  of  the  said  act,  or  any  writ  of  capias  ad  ''^^  "'^®  *■ 


satisfaciendum^  fieri  facias,  or  elegit,  on  any  day  in  vacation,  and  such 
order  shall  have  been  duly  served,  but  obedience  shall  not  have  been 
paid  thereto,  and  the  same  shall  have  been  made  a  rule  of  court  in  the 
term  then  next  following,  it  shall  not  be  necessary  to  serve  such  rule 
of  court,  or  make  any  fresh  demand  of  performance  thereon ;  but  an 
attachment  shall  issue  forthwith,  for  disobedience  of  such  order,  whe- 
ther the  thing  required  by  such  order,  shall  or  shall  not  have  been 

*  Rex  0.  Sheriff  of  Berks,  5  East,  386.       Cromp.  &  J.  171. 

1  Smith  R.  427.  S.  C.  *  Id.  $  12.  S  Bam.  &  Ad.  876.  8  Bing. 

^  Rez  V.    Sheriff  of   Middlesex,  in      290.     2  Cromp.  &  J.  171. 

Thompson  o.   Powdl,  6  Taunt  647.  1           '  §  15.  and  see  TSdd  Prac,  9  Ed.  306, 

Manh.  270.  S.  C.  &c. 

"^  Smith  V.  BIyih,  9  Price,  265.  ■  R.  M.  3  W.  IV.  rtg.  13.    4  Banu 

'  R.  H.  2  W.  IV.  reg.  I.  i  U.  9      &  Ad.  4.    9  Bing.  446,  7.     1  Cromp.  & 

Barn.  &  Ad.  876,    8  Bing.  289,  90.  2      M.  5. 
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Affidavit  for  ob.    done  in  the  mean  time."    An  afidaeit  of  fiicts  must  be  made,  on  the 
0(^5*^^      '    above  rule,  and  submitted  to  the  judge,  for  the  purpose  of  obtaining* 


Proceedings 
thereon* 


an  order  to  return  the  writ  in  vacation  * ;  whidi  order  must  be  duly 
served  on  the  undersheriff  **.  And  where  a  judge's  order  to  return 
the  writ  is  made  in  vacation,  if  the  sheriff  do  not  make  the  return  by 
the  time  limited,  an  attachment  may  be  obtained  against  him,  on  the 
Jirsi  day  of  the  next  term,  on  the  usual  ^ffidami  of  service  of  the 
rules  or  order ^  and  that  the  writ  was  not  filed  by  the  time  therein 
limited ;  but  the  order  must  first  be  made  a  rule  of  court,  though 
such  rule  need  not  be  served ;  and  the  return  of  the  writ,  after  the 
time  limited  by  the  order,  wiU  not  clear  the  sherifPs  contempt,  or 
prevent  the  attachment  from  issuing*.  The  sheriff  is  bound  to  pay 
the  necessary  fee  for  opening  the  treasury  during  vacation,  in  order  to 
file  his  return ^  And,  in  the  King's  Bench ^^  and  Exchequer^,  a 
judge's  order  made  in  vacation,  pursuant  to  the  above  rule,  requiring 
the  sheriff  to  bring  the  defendant  into  court,  &c«  may  be  made  a  rule 
of  court,  and  an  attachment  may  issue  for  not  obeying  the  order,  on 
one  motion^:  but  the  practice  is  odierwise  in  the  Common  Pleas', 
and,  in  the  King's  Bench,  it  seems  to  be  necessary,  that  there  should 
be  a  separate  rule  for  each  K  An  attachment  having  issued  against  a 
sheriff,  for  having,  by  mistake,  omitted  to  return  a  capias^  pursuant  to 
a  baron's  order,  in  vacation,  under  the  general  rule  of  M.  3  W.  IV. 
reg.  13,  till  half  an  hour  after  the  opening  of  the  office  on  the  day 
after  the  proper  return  day,  the  court  set  it  aside,  though  bail  above 
were  not  perfected,  on  payment  of  costs,  and  of  such  further  da- 
mages, if  any,  as  the  master  might  find  the  plaintiff  to  have  sustained 
from  the  sheriff's  omission  ^ :'  And  where  a  plaintiff  intends  to  make 
a  sheriff  liable  for  damages  occasioned  by  his  not  having  returned  a 


*  Append,  to  Tidd  Sup.  1888,  p.  284. 
^  Cbapv.  K.  B.  2  AddmuL  70.  and  ne 

CbiU  Archb.  Fr.  138. 
'  Append,  to  Tidd  Sup,  1883,  p.  284. 

*  Id.  285 ;  And  for  the  form  of  a  rule  for 
an  attachment,  for  not  returning  the  writ, 
seetd  t6. 

*  Chapm.  K.  B.  2  AdtUfuL  69, 70. 

'  Rex  V.  Sheriff  of  Surrey,  8  DowL 
Rep.  82. 

*  Hinchfifie  (or  Hunchliff)  v.  JoneM,  4 
Dowl.  Rep.  86.  1  Hiar.  h  W.  887.  10 
Leg.  Obs.  475.  S.  C;  but  see  Stainland  v. 
Ogle,  3  Dowl.  Rep.  99.    Frost  v.  Green, 


10  Leg.  Obk  61.  per  LUUedaie,  J.  coninu 

^  HoweQ  V.  Bulteei,  2  Cromp.  &  M» 
839.  8  DowL  Rep.  99.  (a).  Kcnait  v. 
Bulteel,  4  Tyr.  Rep.  59.  S.  C.  Fortter 
V.  Kirkwall,  4  DowL  Rep.  370.  11  Leg. 
Obs.  471.  S.  a 

*  FUcher  (or  FStcfaer)  v.  Woods,  4 
DowL  Rep.  829.  1 1  Leg.  Obs.  810.  &  a 

^  Hincblifie  (or  HunchBfie)  v.  Jones» 
4DowLRep.86.  lHar.&W.887.  10 
Leg.  Obs.  475.  S.  C. 

1  Rex  V.  Sheriff  of  Bssex,  in  Fitch  «. 
Courtenay,  1  Tyr.  &  G.  629. 
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writ  of  capias  in  proper  time,  he  should,  if  in  vacation,  give  him 
notice  of  his  intention,  and  will  then  be  entitled  to  recover  all  such 
damages  as  occur  between  his  giving  such  notice,  and  receiving  in- 
formation from  the  sheriff,  that  the  defect  is  cured  \ 

The  returns  commonly  made  by  the  sheriff,  to  the  writ  of  iiistringas.  Returns  to  writ 
are  either  that  he  has  distrained  upon  the  goods  and  chattels  of  the  °       '^'^<- 
defendant,  for  the  sum  of  40«.  in  order  to  compel  his  appearance  in 
court,  to  answer  the  plaintiff,  &c.  and  that  he  did,  at  the  time  of  exe- 
cuting the  writ,  personally  serve  the  defendant  with  a  true  copy 
thereof  and  the  notice  subscribed  thereto,  and  indorsements  thereon''; 
or  that  the  defendant  is  not  found  in  his  bailiwick,  and  hath  no  goods 
or  chattels  therein,  by  which  he  can  be  distrained^:  and,  upon  the  To  writ  of 
cajnaSf  the  common  returns  are  either  cepi  corpus  ^t  or  nan  est  tn-  '^'^^"^ 
ventus^;  or,  on  a  writ  of  capias  against  several  defendants,  the  she- 
riff may  return  cepi  corpus  as  to  one  defendant,  and  non  est  inventus  ^f 
or  service  of  the  copy  of  a  writs,  as  to  another. 

Upon  the  sheriff's  return  of  cepi  corpus,  to  a  writ  of  capias,  if  bail  Rule,  or  order, 
above  be  not  duly  put  in,  or,  if  put  in  and  excepted  to,  they  do  not        "°^ '°      ^' 
justify  in  due  time,  the  plaintiff  may  proceed  against  the  sheriff,  by 
rule  of  court  in  term  time,  or  by  judge's  order  in  vacation,  to  bring  in 
the  body  ^ :  And,  by  a  general  rule  of  all  the  courts  ^  <<  in  case  a  rule  of  Judge's  order,  in 
court,  or  judges'  order,  for  returning  a  bailable  writ  of  capias,  shall  ^*^^*^^ 
expire  in  vacation,  and  the  sheriff  or  other  officer,  having  the  return 
of  such  writ,  shall  return  cepi  corpus  thereon,  a  judge's  order  ^  may 
thereupon  issue,  requiring  the  sheriff,  or  other  officer,  within  the  like 
number  of  days  after  the  service  of  such  order,  as  by  the  practice  of 
the  courts  is  prescribed,  with  respect  to  rules  to  bring  in  the  body 
issued  in  term,  to  bring  the  defendant  into  court,  by  forthwith  putting 
in  and  perfecting  bail  above  to  the  action :  and  if  the  sheriff,  or  other 
officer,  shall  not  duly  obey  such  order,  and  the  same  shall  have  been 
made  a  rule  of  court  in  the  term  next  following,  it  shall  not  be  neces- 
sary to  serve  such  rule  of  court,  or  to  make  any  fresh  demand  there- 

*  Rex  V.  Sheriff  of  Essex,  in  Fitcli  v,  in  K.  B.  see  Append,  to  Tldd  iS^  1888^ 
Courtenay,  1  Tyr.  &  G.  629.  and  see  p.  886.  and  of  the  rules  given  by  the 
Brown  V.  Jarvis,  18  Iieg.  Obs.  45.  JUazer  and  secondary,  in  C.  P.  id.  i6.; 

^  Append,  to  Tidd  Siq>,  1888,  p.  886.  and  by  theJUaxer,  in  the  Exchequer.    ItL 

'  Id.  ib.  286,  7. 

*  I<Lib.  «  R.  H.  8  W.  IV.  4  Ba^n.  &  Ad. 
«  Id,  286.  689.  1  Nct.  &  M.  400.  9  Ring.  668. 
f  Id.  286.  1  Cromp.  &  M.  261.  8  Tyr.  Rep.  241. 
<  Id,  286.  1  DowL  Rep.  781. 

k  Tldd  iVac.  9  Ed.  297.  809.;  and  for  ^  Append,  to  Tidd  ^i^.  1888,  p.  287. 

the  form  of  the  rute  to  bring  iu  the  body, 
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Attachment  for 
disobedience  of. 

Affidavit  for  ob- 
taining judge** 
order,  &c. 


Further  pro- 
ceedings. 


Rules  on  sherifll| 
Ac.  to  return 
process  issued 
out  of  courts 
abolished  by  ad- 
ministration of 
justice  act,  and 
to  bring  in  the 
body  thereon. 


Attachment 
against  sherifl^ 
•r  bail-bond, 
standuig  as  a 
security. 


on;  but  an  attachment^  shall  issue  forthwith,  for  disobedience  of 
such  order,  whether  the  bail  shall  or  shall  not  have  been  put  m  and 
perfected  in  the  meantime.  An  affidavit  of  facts  is  necessary,  on  the 
latter  rule,  for  obtaining  a  judge's  order  to  bring  in  the  body  in  vaca- 
tion ;  and  the  proceedings  thereon  are  similar  to  those  which  have 
been  already  stated,  on  a  judge's  order  to  return  the  writ  in  vacation. 
The  court,  however,  will,  upon  payment  of  costs,  set  aside  an  attach- 
ment issued  against  the  sheriff,  upon  the  above  rule,  bail  having  been 
put  in  and  perfected  after  the  contempt,  and  before  the  issuing  of  the 
attachment  ^  If  special  bail  be  put  in  and  perfected,  within  the 
time  allowed  by  the  rules  or  orders,  to  return  the  writ  and  bring  in 
the  body,  the  plaintiff  declares,  and  the  cause  proceeds  in  the  ordinary 
way. 

In  the  Exchequer  of  Pleas,  a  rule  was  made  on  the  administration 
of  justice  acts  that  "  in  case  any  process  should  have  issued  out  of 
any  of  the  courts  abolished  by  that  act,  the  sheriff,  to  whom  the  same 
might  have  been  issued,  might  be  ruled  to  return  such  process  into 
the  court  of  Exchequer,  in  like  manner  as  if  the  said  process  had 
been  returnable  in  that  court ;  and  if  such  sheriff  should  have  made 
a  return  to  the  said  court,  so  abolished  as  aforesaid,  or  should  make 
a  return  to  the  said  court  of  Exchequer,  of  cepi  corpus,  he  might  be 
ruled  in  like  manner,  to  bring  in  the  body ;  and  process  so  issued  as 
aforesaid,  might  be  returned  to  that  court,  by  the  sheriffs  of  the 
county  of  Chester^  county  of  the  city  of  Chester,  and  principality  of 
Wales,  in  like  manner  as  if  the  same  had  been  returnable  in  that  court.'*  ^ 

Upon  staying  proceedings,  either  upon  the  bail  bond,  or  upon  an 
attachment  against  the  sheriff  for  not  bringing  in  the  body,  on  per- 
fecting bail  above,  if  the  plaintiff  has  lost  a  trial,  the  court  or  a  judge 
will  further  require  the  bail  to  consent,  that  the  bail-bond  shall  stand 
as  a  security.  By  losing  a  trial  was  formerly  meant,  that  the  plain- 
tiff had  been  prevented,  by  the  neglect  of  the  defendant  to  put  in  or 
perfect  bail  in  due  time,  from  trying  his  cause  in,  and  obtaining  judg- 
ment of  the  same  term  in  which  the  writ  was  returnable  ^     This,  of 


*  For  the  form  of  an  o^ffldavU,  in  support 
of  the  rule  for  an  attachment,  for  not  bring- 
ing in  the  body,  see  Append,  to  Tldd  Sup, 
188S,  p.  287 ;  and  for  the  rule  for  an  at- 
tachment thereon,  O,  888. 

^  Rex  0.  Sberifr  of  Middlesex,  in  Watts 
r.  Hamilton,  2  Nev.  &  M.  674.  2  Dowl. 
Rep.  4S2.  S.  C. 

•  11  Geo.  IV.  &  1  W.lV.c.  70.  §  14. 


*  R.  M.  I  W.  IV.  reg.  III.  §  6.  1 
Cromp.  &  J.  285.  1  Tyr.  Rep.  165,  6., 
and  see  TSdd  Prac  9  Ed.  806. 

«  1  Chit  R.  270.  (a.)  857.  (a.)  and  see 
Jaques  o.  Campbell,  1  Dowl.''&  R.  450. 
Rex  o.  Sheriff  of  Middlesex,  in  Water<- 
house  V.  Eames,  8  Dowl.  A  R.  140.*  Rex 
V.  Sheriffof  London,  in  Lazarus  v.  Tanner,. 
9  Moore^  422.    2  Ring.  227.  S.  C. 
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course,  could  only  happen  in  town  causes,  or  where  the  venue  was 
laid  in  London  or  Middlesex :  In  country  causes,  it  was  not  formerly 
usual,  pn  staying  proceedings  against  the  sheriff,  or  on  the  bail-bond, 
when  a  trial  had  been  lost,  to  require  the  sheriff,  or  bail,  to  consent 
that  the  bond  should  stand  as  a  security,  though  there  seems  to  have 
been  the  same  reason  for  it  as  in  town  causes*.  But  now,  by  a 
general  rule  of  all  the  courts^,  *'  upon  staying  proceedings,  either 
upon  an  attachment  against  the  sheriff  for  not  bringing  in  the  body, 
or  upon  the  bail-bond,  on  perfecting  bail  above,  the  attachment,  or 
bafl-bond,  shall  stand  as  a  security,  if  the  plaintiff  shall  have  declared  * 
de  bene  esse,  and  shall  have  been  prevented,  for  want  of  special  bail 
being  perfected  in  due  time,  from  entering  his  cause  for  trial ;  in  a 
town  cause,  in  the  term  next  after  that  in  which  the  writ  is  return- 
able, and  in  a  country  cause,  at  the  ensuing  assizes."  Under  this 
rule,  the  plaintiff  must  declare  conditionally^  if  he  can,  in  order  to 
entitle  him  to  have  the  bail  bond<^,  or  an  attachment  against  the  she- 
riff*^, stand  as  a  security.  And  where  an  arrest  took  place  on  the 
5  th  January,  and  bail  was  put  in  on  the  12th,  and  the  body  rule  ex- 
pired on  the  20th,  the  court  held,  that  an  attachment  obtained  in 
Hilary  term,  might  be  set  aside,  without  its  standing  as  a  security ;  as 
the  plaintiff  had  not  been  prevented  from  entering  his  cause  for  trial, 
in  the  term  next  after  the  return  of  the  writ  *. 


*  Tidd  Proc.  9  Ed.  SOS,  4.  S17. 

*  R.  H.  2  W.  IV.  ftg.  V.  8  Barn.  & 
Ad.  S92.  8  Biog.  S06,  7.  2  Cromp.  & 
J.  200. 

*  Balmont  (or  Ballmont)  v.  Morris,  1 
Cromp.  &  M.  661.  STyr.  Rep.  821.  S.  C. 

0  Rexv.  Sheriff  of  Middlesex,  1  Dowl. 
Rep.  454,  per  Patteson,  J.    Rex  v.  She. 


riff  of  Middlesex,  8  Leg.  Ob«.  491.  per 
Parke,  B.  Rex  v.  Sheriff  of  Essex,  in  Alex- 
ander V.  Barrington,  2  Dowl.  Rep.  648. 
per  Parke,  B. ;  and  see  Rex  v.  Sheriff  of 
Middlesex,  in  Watts  v.  Hamilton,  2  Nev. 
&  M.  674.     2  DowL  Rep.  4S2.  S.  C. 

*  Rex  V.  Sheriff  of  Middlesex,  in  Dis- 
ney  v,  Anthony,  4  Dowl.  Rep.  766. 


CHAP.  XIV. 


(y  the  Privileges  of  Attornies  ;  and  Mode  of  Pro- 
ceeding in  Actions  by  and  against  them :  and  ^ 
the  Delivery  and  Taxation  of  their  Bills  ^ 
Costs. 

PriyUegci  of  at-    i-  HE  privileges  of  attornieSy  not  affected  by  tbe  unilbnnity  of  pro- 
tornies,  what,      ^gg  ^^^^  ^^^^  g^g^  ^f  suing,  and  being  sued,  in  their  own  courts ;  secondly^ 

of  freedom  from  arrest ;  and  thirdly,  of  laying  the  venue  in  Middlesex, 
Befpre  unifonn.  When  an  attorney  of  the  King's  Bench,  or  Common  Pleas,  was 
ii^of  process      plaintiffs  he  was  formerly  entitled  to  sue  in  his  own  court,  by  attach" 

metU  of  privilege  *;  and  when  he  was  defenia/nt^  he  must  have  been 

sued  in  his  own  court,  by  hill\  even  as  acceptor  of  a  bill  of  exchange  <^. 

In  the  Exchequer  of  Pleas,  an  attorney,  side  derk,  or  other  officer, 

might  have  sued  by  venire  fcunas^  or  ca^^as  of  privilege^ ;  and  must 

How  affected  by  have  been  sued  by  lill.  The  privileges  of  an  attorney,  however,  to  sue 

*  ^  in  his  own  court,  by  attachment  of  privilege  in  the  King's  Bench  and 

Common  Pleas,  and  hy  capias  of  privilege  in  the  Exchequer,  and  to  be 

sued  by  hiU  in  all  the  courts,  are  taken  away  by  the  unifonnity  of  process 

act® ;  by  which  it  is  dedaared,  that  "  the  writs  of  summons,  capias^  and 

**  cietiMer,  shall  be  the  only  writs  for  the  commieneement  of  personal 

**  actions,  in  any  of  the  courts  therein  mentioned,  in  the  caass  to  which 

*'  such  writs  are  applicable:"'  An  attorney,  therefore,  must  now  sue, 

like  other  persons,  by  writ  of  srnnmons^  capias^  or  detainer;  and  be  sued 

Of  suing,  and      by  writ  of  summons.  But  though  the  mode  of  commencing  actions  by  and 

*  Seaman  ti.  Ling,  8  Salk.  668.     Pope  Tidd  Prac.  9  Ed.  80. 960. 
o.Redfeanie,4Bur.80S7.    Pyev.Leigb,  ^  Walker  v.  Rushbuiy,  9  Pricey  16. 

2  Blac  Rep.  1065.     Yeardley  o.  Roei  8  Tidd  Prac,  9  Ed.  81.    Append*  thereto, 

Darnf.  &  E.  673.  Chap.  XIV.  §  16,  16. 

^  S  Blac.  Com.  889.    Du%  v.  Oakes,  «  8  W.  IV.  c.  89.  §  81.    AnUy  69. 

8  Taunt  166.  f  Wright  v.  Skinner,  1  Meeion  &  W. 

'  Comerford    p.    Price,    Doug.    818.  144.     1  Tyr.  &  6.  877.     4  Dowl.  Rep. 

Atkins  V. ,  8  ChlL  R.  68. ;  and  see  746.  S.  C. 
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against  attornies,  is  altered  by  the  above  act,  yet  they  stiD,  it  seems,  being  sued,  in 
retain  their  privilege  of  suing,  and  being  sued,  in  their  own  courts*.  "«'«'"»«>""»• 
An  attorney,  when  pknnHffy  was  not  formerly  obliged  to  sue  for  a  How  afiected  by 
debt  under  Jhe  pounds,  in  the  court  of  Requests  for  London^:  And  sets, 
where  a  clerk  in  court  in  the  Exchequer,  with  an  attorney  of  the 
King's  Bench,  sued  an  attfomey  of  the  latter  court,  by  eaptas  of  pri- 
vilege, and  recovered  less  than  Jive  pounds,  the  court  of  Exchequer 
held,  that  it  was  not  a  case  within  the  London  court  of  Requests'  act^. 
But  where  an  attorney  of  the  King's  Bench  sued  an  attorney  of  the 
same  court  by  biU^  and  recovered  less  than^e  pounds,  it  was  holden, 
that  he  was  not  entitled  to  costs,  under  the  above  act  ^.  The  juris- 
diction given  io  the  cotnmisnoners,  by  the  late  court  of  Requests'  act 
for  London  *,  is  a  concurrent  only,  and  not  an  exclusive  jurisdiction : 
and  as  there  is  no  prohibitory  clause  therein,  as  in  the  court  of  Re- 
quests' acts  for  Westminster  ^f  the  Tower  Hamlets  8,  and  other  places  S 
an  attorney,  or  other  persoil,  is  not  bound  to  proceed  in  the  court  of 
Requests  for  Landoh ;  but  may  bring  his  action  in  a  superior  court,  for 
the  recovery  of  shy  sum,  however  trifling,  subject  to  the  certificate  of  a 
Judge,  to  deprive  him  of  costs,  under  the  statute  49  Eliz.  c.  6.  where  tbe 
debt  or  damages  recovered  do  txot  amount  to  forty  shillings  K  But,  ih 
the  late  court  of  Requests'  act  for  Westminster,  there  is  a  clause  \  that 
**  no  action  or  suit,  for  any  debt  not  exceeding  the  sum  of  forty  shillings, 
**  and  recoverable  by  virtue  of  that  act,  in  the  said  court  of  Requests, 
**  shall  be  brought  agamst  any  person  residing  or  inhabiting  within 
-*'  the  jurisdiction  thereof,  in  any  other  court  whatsoever."  An  attor- 
ney, therefore,  would  not  now  be  allowed  to  sue  in  a  superior  court, 
for  a  debt  not  exceeding  the  sum  of  40^.  recoverable  by  virtue  of  the 
latter  act.      When  an  attorney  is  defendant,  he  is  not  subject  to  the 

*  Chapm.  K.  6. 2  Addend*  75. ;  and  see  '  Burn  v.  Pasmore,  1  Cromp.  it  J. 

Dayidflon   v.  Cbilman,  (or  Watkins,)    1  846.  (a).    1  DowL  Rep.  17.     1  L^. 

Scott,   ]17.      1   Bing.  N.  R.   897.    3  Obi.  158.  S.  C. 

BowL  Rep.  129.  S.  C.  Lewis  v.  Keny  IS  *  Stat.  5  &  0  W.  IV.  c.  xdv. 

Ijeg,  Obs.  62.  '  6  &  7  W.  IV,  c.  cxxxrn.  %  86.;  and 

<»  Board  v.  Parker,  7  East.  47.  8  Smith  see  88  Geo.  II.  c  27.  §  21.    Bancy  «. 

R.  52.  S.  C;  and  see  Johnson  9.  Bray,  5  Tubb,  2  H.  Blac.  852. 

Hoore^  622.     2  Brod.  &  B.  698.  S.  C.  *  28  Geo.  U.  e, ».  $  21. 

Dyer   v,    Lery,  4    DowL     Rep.    680.  ^  25  Geo.  II;  c  88.    Ansteefr.  Lfley, 

1  Har.  &  W.  640.    11  Leg.  Obs.  828.  1  Mas.  A  R.  564.     18  Geo.  IIL  e.  86.  § 

8,  C.    Wright  V.  Skinner,  1  MemoL  k,  24.    Fnket  v.  Elding,  1  East,  852. 
W.  144.    1  Tyn  &  G«  277.    4  Dowt  '       *  Wright  v.  Kuttall,  10  Bam.  &  C. 

Rep.  745.  S.  a  492.    5  Men.  &  R.454.  S.  C. ;  and  see 


V.  Harding,  1  Cromp.  ft  J.      Tidd  Pmc  9  Ed.  952,  8. 
346.    I  Tyr.Rep.  274.  S.  C.  *  6  &  7  W.  IV.  c.  cxxxvii.  ^  86. 
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Freedom  from 
arresU 


When  attoroies 
are  of  difierent 
courts. 


jurisdiction  of  the  county  court  of  Middlesex^:  but  in  London^, 
Westminster^,  the  Tower  Handets^,  Sauthwark^^  and  the  Eastern 
half  of  the  hundred  of  Brixton  %  he  is  expressly  subjected  thereto* 
Where  the  plaintiff,  however,  in  an  action  againstan  attorney,  recovers 
less  than  forty  shillings  damages,  in  an  action  for  a  debt  recoverable  in 
the  county  court,' the  judge  may  certify,  under  the  statute  43  Eliz.  c. 
6.  so  as  to  deprive  the  plaintiff  of  costs,  although  the  defendant 
could  only  be  sued  in  a  superior  court ', 

Attornies  also,  notwithstanding  the  uniformity  of  process  act,  stQl 
retain  their  privilege  of  freedom  from  arrest  S;  it  being  declared  by 
that  act  \  that  *^  nothing  therein  contained,  shall  subject  any  person 
"  to  arrest,  who,  by  reason  of  any  privilege,  usage  or  otherwise,  may 
"  now  by  law  be  exempt  therefrom."  An  attorney  of  the  King's 
Bench  was  formerly  allowed  to  sue  an  attorney  of  the  Common  Pleas, 
by  attachment  of  privilege ;  but  he  could  not  have  been  arrested,  and 
holden  to  special  bail :  If  he  were,  the  court  would  have  set  aside 
the  proceedings  for  irregularity,  with  costs  K  So,  lyhere  an  attorney 
of  the  Common  Pleas  had  arrested  an  attorney  of  the  King's  Benchi 
the  latter  was  discharged  by  the  court  of  Common  Pleas,  on  filing 
common  bail  K  But,  in  the  Exchequer  of  Pleas,  it  was  holden  that 
an  attorney  of  the  King's  Bench,  or  Common  Pleas,  might  have  been 
arrested  and  held  to  baD>  at  the  suit  of  a  sworn  or  side  clerk  of  the 
Exchequer,  upon  a  capias  oi  privilege,  issuing  out  of  that  court  ^ : 
and  the  privileges  of  the  sworn  clerks,  not  being  abolished  by  the 
administration  of  justice  acf^,  which  opened  the  court  of  Exchequer 

*  23  Greo.  II.  c.  SS.    Gardner  v.  Jei-      the  former  mode  of  proceeding,  by  attacb- 


8op,  2  Wils.  4S.      Wfltehire  v.  Lloyd, 
Doug.   S80;    but  see   Silk  v.   Rennett, 

5  Burr.  1588.  Parker  v,  Vaugban,  2  Bos. 

6  P.  29. 

^5  &  6  W.  IV.  c.  xciv.  §  32.;  and  see 
sUU  39  &  40  Geo.  III.  c.  civ.  §  10. 

*  6  &  7  W.  IV.  c.  cxxxvii.  §  49;  and 
see  24  Geo.  II.  c.  42.  §  1. 

^  23  Geo.  II.  c.  80.  §  21. 

*  4  Geo.  IV.  c  cxxiii.  §  7. 

f  Wright  o.Nuttall,  lOBam.&C.  492. 
6  Mftn.  &  R.  454.  S.  C. 

*  Redman's  case,  1  Mod.  10.  Beck 
V,  Lewin,  T.  56  Geo.  III.  K.  B.  Pear- 
son V.  Henson,  4  DowL  &  R.  73.  Anon. 
1  DowL  Rep.  3.  I  Leg.  Obs.  44.  S.  C. 
K.  B.  Adams  v.  Bugby,  12  Moore,  255. 
C  P.    Tidd  Prac.  9  Ed.  80.     And  for 


ment  or  capiat  of  privili^e^  in  actions  aft 
the  suit  of  attornies,  see  Tidd  Prac.  9  Ed. 
319, 20,  21.  and  by  bUl,  in  actions  against 
them,  td.321,  &c. 

«»  2  W.  IV.  c.  39.  §  19. 

1  Pearson  v,  Henson,  4  DowL  &  R.  7S. 

^  Carlon  v.  Donford,  2  Moore  &  S. 
588. ;  and  see  Pitt  v.  Pocock,  2  Cromp.  & 
M.  14«.  4Tyr.  Rep.  85.  Keepv.  Biggs, 
2  DowL  Rep.  278. 8.  C. ;  but  see  Adams  v. 
Bugby,  12  Moore^255.  temb.  contra.  See 
also  Anon.  1  DowL  Rep.  3.  1  Leg.  Obs. 
44.S.C. 

>  Walker  o.  Rushbnry,  9  Pricey  16. 
Bowyer  o.  Hoskins,  1  Tounge  &  J.  199, 
and  see  Man.  Excbeq.  142. 

■  1 1  Geo.  IV.  &  1  W.  IV.  c.  70.  §  10. 
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to  all  attornies,  and  gave  them  leave  to  practise  there,  without  em- 
ploying clerks  in  court,  it  was  holden  that  they  might,  notwithstand- 
ing that  act,  have  arrested  other  attornies^  who  became  indebted  to 
them,  in  the  same  way  as  they  did  before  *.  But  the  writ  of  capias 
of  privilege,  being  abolished  by  the  uniformity  of  process  act,  it  may 
admit  of  doubt,  whether  they  would  now  be  permitted  to  arrest 
attornies  of  the  other  courts :  And  it  has  been  bolden,  that  trespass 
is  not  maintainable  for  holding  an  attorney  to  bail,  notwithstanding 
his  privilege  ^.  There  seems  to  be  nothing  in  the  act  to  take  away  Laying  venue 
the  privilege  of  an  attorney  to  lay  the  venue  in  Middlesex,  when  *°  -«»««&»». 
he  is  plaintiff  <^:  but  if  he  sue,  though  privileged,  by  another 
attorney,  and  not  in  person,  he  thereby  loses  his  privilege  of  re- 
taining the  venue  in  that  county  ^. 

It  was  formerly  holden,  that  where  an  attorney  had  once  appeared,  Whether  an  at- 
or  undertaken  to  be  attorney  for  another,  he  should  not  be  permitted  ***™^  ^]***?J 

•^  ^  ^  *       ^  to  proceed,  witb- 

to  withdraw  himself® ;  and  it  was  said  to  be  his  duty  to  proceed  in  the  out  being  top- 
suit,  although  his  client  neglected  to  bring  him  money  :  and  therefore  L  bfjcfient 
where,  on  that  account,  he  neglected  to  proceed  according  to  the 
practice  of  the  court,  whereby  judgment  of  non  pros  was  signed 
against  the  plain  tiff),  the  court  made  a  rule  upon  the  attorney,  to  pay 
the  costs  of  such  judgment,  together  with  the  costs  of  the  application  ^ 
It  is  even  said  to  have  been  determined,  in  the  Common  Pleas,  that  an 
attorney  having  quitted  his  client  before  trial,  could  not  bring  an  action 
for  his  bill  K.  So,  in  Chancery,  it  has  been  holden,  that  a  solicitor 
proceeding  to  a  certain  length  in  a  cause,  shall  not  leave  it  there, 
but  shall  go  on  ^ ;  and  that  a  solicitor  having  declined  to  act  for  his 
client,  has  no  lien  for  his  costs,  upon  a  fund  in  court  K  But,  on  the 
other  hand,  it  has  been  ruled  at  nisi  prius,  that  an  attorney  who  has 


*  Stokes  V,  White,  2  DowL  Rep.  703. 

1  Cromp.  M.  &  R.  228.    4  Tyr.  Rep. 
786.S.C. 

^  Nod  o.  Isaac,  1  Cromp.  M.  &  R« 
753.    6  Tyr.  Rep.  376.  S.  C 

'  Partington  o.  Woodcock,  2  Dowl. 
Rep.  560.  8  Leg.  Obs.  493.  S.  C.  per 
Patteion,    J.,    and    see   Chapm.    K.B. 

2  Addend.  76.      Dax.  Excheq.   2  Ed. 
15,  16. 

^  Harrington  v.  Page,  2  Dow).  Rep. 
16i.  6  Leg.  Obs.  378.  S.  C,  per  Taun- 
kmf  J.  Lowless  v,  Timms,  3  DowL  Rep. 
707.   10  Leg.  Obs.  238,  9.  S.  C. ;  &  see 


Welland  v.  Frument,  Barnes,  479.  Cas. 
Fr.  C.  F.  132.  Fr.  Reg.  419.  S.  C. 
Girdlero.  Wathews,  Barnes,  484  Cas. 
Fr.  C.  P.  145.  Fr.  Reg.  420.  S.  C. 
Mounsey  v.  Watson,  7  Bam.  &  C  683. 

*  Anon.  1  Sid.  SV 

'  Mordecai  v.  Solomon,  Say.  Rep.  173. 
■  Cresswell  o.  Byron,  14  Ves.  272, 3. 
^  Langstafie  v,  Taylor,  14  Ves.  273. 

*  Cresswell  v,  Byron,  Id,  27).,  and 
see  Commerell  v.  Foynton,  1  Swanst.  1. 
Mayne  v.  Hawkey,  3  Swanst  93;  and  see 
Tidd  Prac.  9  Ed.  86,  7. 
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given  notice  that  he  will  not  go  on  with  a  cause  in  the  court  of 
Chancery,  without  being  supplied  with  money,  has  a  right  to  desist 
from  it;  and  may  recover  for  the  business  done  up  to  that  time  *, 
In  a  subsequent  case  ^  it  was  holden,  in  the  Common  Pleas,  that  an 
attorney  is  not  compellable  to  proceed  to  the  end  of  a  suit,  in  order 
to  be  entided  to  his  costs ;  but  may,  upon  reasonable  cause  and  notice, 
abandon  the  conduct  of  the  suit,  and  in  such  case  may  recover  his 
costs,  for  the  period  during  which  he  was  employed.  And  it  has  since 
been  decided,  in  the  Exchequer,  that  an  attorney  who  has  undertaken 
a  cause,  is  not  bound  to  proceed,  without  adequate  advances  from 
time  to  time  by  his  client,  for  his  expenses  out  of  pocket:  and 
therefore,  the  court  will  not  compel  an  attorney,  even  after  notice  of 
trial,  to  carry  the  cause  into  court,  unless  the  client  supply  him  with 
sufficient  funds  to  pay  such  expenses  ^. 
Attorney's  right       It  has  been  made  a  question,  in  the  construction  of  the  statute 

^°iro7hU  MUs  ^  ^^^'  ^^'  ^'  ^^'  5  ^^  *•  (™**^^  perpetual  by  statute  30  Geo,  11.  c.  19. 

taxable,  and  part  §  75,)  for  the  delivery  and  taxation  of  attorney's  bills,  whether  an 

attorney  may  recover  for  charges  or  disbursements  not  taxable, 
when  part  of  his  demand  is  for  business  done  in  court :  and  the  dis- 
tinction formerly  taken  on  this  subject  was,  that  he  might,  when  he  had 
delivered  no  bill  at  all®;  but  that  where  he  had  delivered  a  bill  ir- 
regularly, he  could  not " :  And  accordingly,  where  an  attorney  had  not 
delivered  any  bill  to  his  client  before  action  brought,  but  afterwards 
delivered  a  bill  of  particulars,  under  a  judge's  order,  he  was  holden 
to  be  entitled  to  recover  charges,  for  money  paid  for  his  client's  use, 
having  no  reference  to  his  business  of  an  attorney,  although  other 
items  in  the  bill  of  particulars  were  taxable  f.  The  above  distinction, 
however,  does  not  seem  to  be  now  attended  to  in  practice ;  but  the 
rule  is^  that  where  the  demand  is  altogether  for  business  of  a  profes- 
sional nature,  if  any  part  of  an  attorney's  bill  be  for  business  done  in 


not 


*  Rowson  V'  Earle,  1  Moody  &  M.  588. 
per  Ld.  TeTiterdmt  Ch.  J. ;  and  see  Hoby 
V.  Built,  3  Bam.  &  Ad.  SSO.  1  Leg.  Obs. 
S63.  S.  C.  cited.  ^  lAwrenoe  t>.  Potts,  6 
Car.  &  P.  426,  per  Tmdal,  Ch.  J. 

i>  Vansandau  v,  Browne,  9  Bing,  402. 
2  Moore  &  S.  548.  1  DowL  Rep.  715. 
S.C- 

"  Wadsworth  v.  Marshall,  2  Cromp.  & 
J.  665;  and  see  Tomer  Chan.  Prac.  551. 
Man.  Ex.  Pr.  586^  6.  Merrifield*s  Law 
of  Attorniei,  181. 


*  For  this  statute,  and  its  construction 
and  the  cases  decided  thereon,  see  TSdd 
Prac,  9  Ed.  825,  &c 

«  Lloyd  V.  Mead,  E.  27  Geo.  IIL  9 
Bos.  &  P.  844.  per  SuUer,  X  Miller  v. 
Towers,  Peake  Cas.iVi.Pri.  8  Ed.  188. 
per  Ld.  Xenytm,  Ch.  J.  HiQ  v.  Hum- 
phreys, 2  Bos.  &  P.  848.  845.  per  Ld. 
£ldo7i,  Ch.  J.  1  Campb.  489.  n.  Rose 
Evid.  2  Ed.  197. 

f  Mowbray  v.  Flemiiig,  U  East,  285. 
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court,  the  bill  must  be  delivered  a  month  before  the  action  is  brought^ 
otherwise  the  plaintiff  cannot  recover  *.  In  suj^rt  of  an  application, 
however,  to  tax  an  attorney's  bill,  it  must  be  sworn  that  there  are 
taxable  items  in  the  bill,  although  the  bill  itself  is  exhibited*.  Where 
the  plaintiff  had  been  employed  in  defending  a  cause,  and  had  done 
other  business  not  taxable,  and  had  delivered  separate  bills,  Lord 
Tenterden  ruled,  that  all  ought  to  have  been  included  in  one  bill ;  and 
that  the  second  bill  ought  to  have  been  delivered  a  month  before  the 
action^.  And  where  an  attorney  had  claims  on  his  client  for  convey- 
ancing, and  also  for  charges  at  law,  and  received  payments  on  account, 
without  specific  appropriation  to  either  head  of  debt,  the  court  held, 
that  the  whole  formed  one  entire  demand,  not  to  be  separated ;  and 
that  the  plaintiff  could  not  apply  the  payments  to  the  common  law 
items  of  his  demand  only,  so  as  to  deprive  the  defendant  of  the  benefit 
of  taxation,  quoad  the  residue  of  the  bill  ^.  But  it  seems,  that  where 
a  bill  is  delivered  according  to  the  statute,  containing  various  taxable 
items,  one  item  of  which  is  not  sufficiently  described,  pursuant  to  the 
provisions  of  the  statute,  the  plaintiff  may  still  recover  the  amount  of 
the  bill «. 

When  the  demand  is  not  altogether  for  business  of  a  professional 
nature,  but  partly  for  business  done  in  a  different  character  ',  or  the 
attorney  has  lent  money  to  his  client  on  a  distinct  occasion  >,  or  there 
are  other  matters  between  them  which  have  no  reference  to  bis  pro- 
fession, as  for  rent  \  or  if  the  plaintiff  were  a  banker  as  well  as  an 
attorney,  and  had  advanced  money  to  the  defendant  in  his  former 


•  Winter  t?.  Payne,  6  Durnf.A  E.  646; 
and  see  Weld  v.  Crawford,  2  Stark. 
Nl  PrL  588.  per  Abbott,  Ch.  J.  Watt  v. 
CoUina,  Ry.  &  Mo.  884.  S  Car.  &  P.  71. 
8.  C.  per  Besty  Ch.  J.  Smith  o.  Taylor, 
5  Moore  &  P.  66.  7  Biog.  859.  1 
Dowl.  Rep.  818.  1  Leg.  Obs.  806.  S.  C 
Wardle  o.  Nicholson,  4  Barn.  &  Ad.  469. 
1  Nev.  &  M.  S55.  S.  C.  Doe  d.  Pal- 
mer V.  Roe,  4  Dowl.  Rep.  95.  1  Har.  & 
W.  839.  11  Leg.  Obs.  18,  14.  S.  C. 
Rose.  Evid.  8  Ed.  197,  8.  Merrifield't 
Law  of  Costs,  188. 

^  Ex  parte  King,  8  Dowl.  Rep.  41. 

^  Thwaites  v.  Mackerson,  1  Moody  & 
M.  199.  8Car.  &F.  841.  S.C.;MrLd. 
Tenierdetit  Ch.  J. ;  and  see  Doe  d.  Pal- 
mer 9.  Roe,  4  Dowl.  Rep.  95. ;  but  aee 
Becke  v,  Penn,  7  Car.   &  P.  897.  per 


TmtUd,Ch.J. 

«*  James  ».  Child,  8  Tyr.  Rep.  788. 
8  Cromp.  &  J.  678.  S.  C.  ;^and  see  Chitty 
V,  Naish,  9  Leg.  Obs.  }S.per  Taunton,  J. 

*  Drew  «.  CUfiord,  Ry.  &  Mo.  880.  8 
Car.  &  P.  69.  S,€^per  JbboU,  Ch.  J. 

'  Wardle  v.  Nicholson,  4  Barn.  &  Ad. 
475.  1  Nev.  &  M.  864.  S.  C  per  JJttle- 
dale,  J, 

'  Heming  (or  Hemming)  v.  Wilton,  1 
Moody  &  M.  589.  4  Car.  &  P.  818.  1 
L^.  Obs.  109.  159.  S.  C.  jwr  Ld.  Tetu 
terden,  Ch.  J. ;  and  see  Same  v.  Same^  5 
Car.  &  P.  b^,per  Parke,  J.  Hill  o.  Hum- 
phreys, 8  Bos.  &  PuL  844,  6.  Mowbray 
t;.  Fleming,  11  East  886. 

*  Watt  V,  Collins,  8  Car.  &  P.  78. 
Ry.  &  Mo.  884.   S.  Cper  Sett,  Ch.  J. 
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bills  in  parlia- 
ment. 

On  trial  of  con- 
troverted elec- 
tions. 


character  only  *,  the  plaintiff  might  recover  that  part  of  his  demand^ 
though  no  hill  had  been  delivered  ;  or  even,  as  it  seems,  though  it 
had  been  included  in  a  signed  bill^  irregularly  delivered^.  But  it 
has  been  determined,  that  an  attorney  cannot  maintain  an  action,  even 
for  the  money  out  of  pocket  in  a  cause,  until  he  has  delivered  a  bill 
signed  ^  :  And  money  paid  by  an  attorney  for  costs,  which  his  client 
has  been  adjudged  to  pay,  has  been  considered  as  a  disbursement 
within  the  statute  ^.  When  an  attorney  succeeds  in  a  suit  to  which 
he  is  a  party,  it  is  cus^mary  to  allow  him,  on  taxation,  the  same 
costs  as  if  he  were  employed  for  another  person  *. 
Taxation  of  The  taxation  of  costs,  on  private  bills  in  parliament,  is  regulated  by 

bSn^^^r**"  the  statutes  6  Geo.  IV.  c.  123.  §§  1, 2.  and  7  &  8  Geo.  IV.  c.  64.  §§  1, 2. 

And,  by  the  statutes  28  Geo.  III.  c.  52.  §  22.  (the  Grenville  act,)  and  58 
Geo.  III.  c.  71.  §§  7. 13.  (the  ^ynneact,)  provision  was  made  for  the 
taxation  and  recovery  of  all  costs,  expenses  and  fees,  due  to  the  par- 
ties, witjiesses,  and  officers  of  the  House  of  Commons,  by  reason  of 
the  trial  of  controverted  elections.  But  these  latter  statutes  are  re- 
pealed by  the  9  Geo.  IV.  c*  22,  which  provides  for  the  taxation 
and  recovery  of  the  costs  and  expenses  of  prosecuting  or  opposing 
any  petition,  presented  under  the  provisions  of  that  act,  and  the  costs, 
expenses  and  fees,  which  shall  be  due  and  payable  to  any  witness, 
summoned  to  attend  before  the  committee  appointed  to  consider  the 
merits  of  any  such  petition,  or  to  any  clerk  or  officer  of  the  House 
of  Commons,  upon  the  trial  of  any  such  petition.  Under  this  sta- 
tute, costs  incurred  by  opposing  a  petition  against  the  return  of  a 
member  to  parliament,  may  be  recovered  against  one  of  two 
persons  who  have  signed  it'.  But  the  court  will  not  allow  judg- 
ment to  be  entered  up,  under  the  above  statute,  on  a  certificate  of  the 
Speaker  of  Ihe  House  of  Commons,  for  the  costs  of  opposing  an 
election  petition,  when  it  appears,  upon  affidavit,  that  the  certificate 
was  founded  upon  the  report  of  a  select  committee  for  trying  the 
merits  of  the  petition,  which  was  not  duly  appointed  according  to 
the  provisions  of  that  act «.  The  certificate  of  the  Speaker  is  con- 
clusive, as  to  the  amount  of  costs  ordered  to  be  paid  by  parties 


*  Wardle  v.  Nicholson,  4  Bam.  &  Ad. 
475.  1  Nev.  &  M.  364.  S.  C.  per  Little- 
dale,  J. 

.^  Rose.  Evid.  2  £d.  198. 

*  Miller  t>.  Towers,  PeakeCa8.JVt.  PH. 
8  Ed.  ISS.jter  lA  Kenyofit  Ch.  J. 

<*  Crowder  v,  Sbee,  1  Campb.  487.  per 
Ld«  Ellaiborou^h,  Ch.  J. ;  and  see  Benton 


v»  Garcia,  8  Esp.  Rep.  149.  per  Heath,  J. 

'  Jarvis  (or  Jervis)  t>.  Dewes,  1  Tyr. 
&  G.  240.     4  Dowl  Rep.  764.  S.  C 

'  Gurney  ».  Gordon,  2  Tyr.  Rep.  616. 
2  Cromp.  &  J.  614.  9  Bing.  87.  2  Moore 
&  S.  187.  S.  C. 

'  Bruyeres  v,  Halcomb,  5  Nev.  &  M. 
149.    3  Ad.  &E.  381.    1  Har.  &  W. 
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whose  opposition  to  a  petition  has  been  declared  frivolous  and  vex- 
atious \  And  the  court  will  not  enter  on  the  roll,  a  suggestion  of 
the  proceedings  disclosed  on  a  motion  to  enter  up  judgment  on 
such  certificate,  under  the  statute  9  Geo.  IV.  c.  22.  §  63\ 

In  the  Common  Pleas,  three  summonses  were  formerly  necessary,  Summons  and 
in  case  of  non-attendance,  before  an  order  could  be  obtained  for  the  ^J^^^^^^^^e^'s 
delivery  or  taxation  of  an  attorney's  bill « :  But,  by  a  general  rule  of  bill. 
all  the  courts  ^,  «*  an  order  to  deliver  or  tax  an  attorney's  bill,  may 
be  made  at  the  return  of  one  summons,  the  same  having  been  served 
two  days  before  it  is  returnable."     There  was  formerly  a  rule  in  the  one  appoint- 
King's  Bench  •,   that  "  on  every  appointment  to  be  made  by  the  ^  °"fj[r°^ 
master,  the  party  on  whom  the  same  was  served,  should  attend  such  taxing  it. 
appointment,  without  waiting  for  a  second;  or  in  default  thereof,  the 
master  should  proceed  ex  parte,  on  the  first  appointment :"   In  the 
Common  Pleas,  there  must  have  been  three  appointments,  in  case  of 
non-attendance,  before  the  prothonotary  could  proceed  ex  parte  ^ : 
But,  by  a  general  rule  of  all  the  courts  s,  "  one  appointment  only 
shall  be  deemed  necessary^  for  proceeding  in  the  taxation  of  an  at- 
torney's biU." 

In  the  King's  Bench,  when  the  defendant  applies  to  set  off  the   Attorney's  lien, 
debt  and  costs  m  one  action  against  those  in  another,  the  court  in  J^j^'^jJ^'J^™ 
general  will  not  sufler  it  to  be  done,  until  the  attorney's  bill,  for  bu-  or  costs, 
siness  done  in  the  cause  wherein  he  was  concerned,  be  first  dis- 
charged^: But  it  was  otherwise  in  the  Common  Pleas,  where  the 
attorney's  lien  for  costs  was  held  to  be  subject  to  the  equitable 
claims  that  existed  between  the  parties  in  the  cause ' :  And,  in  the 


410.  Sw  C. ;  and  as  to  the  mode  in  which 
the  Speaker's  certi6cate  for  costs,  under 
the  above  statute^  should  refer  to  the  re- 
port of  the  examiners  appointed  to  tax  those 
costs,  Keid,  ib, 

*  Ranson  v.  Dundas,  S  Bing.  N.  R. 
123. 

^  Same  o.  Same^  id.  180. 

*  Imp.  C.  P.  7  Ed.  666,  7 ;  and  see 
Tidd  Prac.  9  Ed.  885. 

^  R.H.  SW.IV.ng.  1.^91.  8  Bam. 
&  Ad.  888.  8  Bing.  802,  8.  2  Cromp. 
&  J.  19i. 

«  R.  H.  88  Geo.  III.  K.  B.  4  Dumf. 
&  £.  680. 

'  Imp.  C.  P.  7  Ed.  667;  and  see  Tidd 
Prac.  9  Ed.  336.  680. 

*  R.  H.8  W.IV.  reg.  I.  §92.  8Barn.& 


Ad.  888.  8  Bing.  808.  2  Cromp.  8e  J.  195. 

^  Mitchell  V.  Oldfield,  4  Dumf.  &  E. 
128, 4.  Randle  v.  FuHer,  6  Dumf.  &  £. 
456.  Glaister  v.  Hewer,  8  Dumf.  &  E. 
70.  Middleton  v.  Hill,  1  Maule  &  S.  240. 
Symonds  v.  Mills,  8  Taunt  526. 

*  Thrustout  d.  Barnes  v.  Grafter,  2  Blac. 
Rep,  826.  Say.  Cd8t8,254.  S.  C.  Schoole 
V.  Noble,  1  H.  Blac.  28.  Nunez  v.  Modi- 
gliani,  id,  217.  Vaughan  v.  Davies,  2  H. 
Blac.  440.  Dennie  v.  Elliott,  id.  587. 
Hall  V.  Ody,  2  Bos.  &  P.  28.  Emdin  v. 
Darley,  1  New  Rep.  C.  P.  22.  Brown 
V.  Sayce,  4  Taunu  820.  Symonds  v. 
Mills,  8  Taunt.  526.  Lomas  v.  Mellor,  5 
Moore,  95.  Webber  r.  Nicholas,  4  Bing. 
16.  12  Moore,  87.  S.  C.  Bridges  v. 
Smyth,  8  Bing.  29. 
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King's  Bench,  it  was  holden,  that  the  attorney  had  a  lien  on  the 
judgment  ohtained  by  his  client  against  the  opposite  party,  to  the 
extent  of  his  costs  of  that  cause  only*;  and  the  plaintiff,  in  that 
court,  might  have  set  off  interlocutory  costs  in  the  same  cause,  pay- 
able by  him  to  the  defendant,  against  the  debt  and  costs  recovered 
by  him  on  the  final  result  of  the  cause,  notwithstanding  the  objec- 
tion of  the  defendant's  attorney,  on  the  ground  of  his  lien,  which 
only  attached  on  the  general  result  of  the  costs,  &:c.  of  the  cause  ^. 
But  now,  by  a  general  rule  of  all  the  courts  ^  ^  no  set  off  of  da- 
mages or  costs  between  parties  shall  be  allowed,  to  the  prejudice  of 
the  attorney's  lien  for  costs,  in  the  particular  sait  against  which  the 
set  off  is  sought ;  provided  nevertheless^  that  interlocutory  costs  in 
the  same  suit,  awarded  to  the  adverse  party,  may  be  deducted." 
This  rule  gives  the  attorney  a  lien  on  a  judgment  obtained  by  him 
for  his  costs,  as  between  attorney  and  client  ^.  And  no  set  off  of 
judgments  will  be  allowed,  even  though  they  arise  out  of  the  same 
award,  without  satisfying  the  attorney's  lien  ®.  So  where,  upon  a 
reference  of  two  causes,  damages  in  the*  first  were  ordered  by  the 
award  to  be  set  off  against  costs  in  the  second,  the  court  held  that 
this  could  only  be  done^  subject  to  the  lien  of  the  plaintiff's  attorney 
in  the  first  cause,  for  his  costs  ^  But  the  above  rule  only  applies  to 
cases  of  setting  off  costs  between,  adverse  parties ;  and  therefore, 
where  there  are  several  defendants,  and  some  succeed  and  some  do  not, 
the  unsuccessful  defendants  nay  set  off  the  costs  due  to  the  successful 
one,  notwithstanding  the  effect  of  it  would  be,  to  deprive  the  attor- 
ney of  his  lien  8. 


*  Stephens  v.  Weston,  S  Born.  &  C 
A85.  6  DowL  &  R.  399.  S.  C.  4Bhig.  17. 
S.  C.  cited.  Watson  v«  Maskell,  1  Scott, 
286.     1  Bing.  N.  R.  S66.  S.  C. 

^  Howdl  v.  Harding,  8  East,  S62. 
Lang  V.  Webber,  1  Price,  375. ;  and  see 
Doe  d.  Dangerfield  v.  AIlsop,  9  Bam.  & 
C  760.    Tidd  Prac.  9  Ed.  339.  992. 

"  R.  H.  2  W.  IV.  reg.  I.  §  93.  8 
Bam.  &  Ad.  388.  2  Cromp.  &  J.  195. 
and  see  Doe  d.  Hope  v.  Carter,  1  Moore 
&  S.  516.  8  Bing.  380.  1  DowL  Rep. 
269.  8.  C. 

^  Watson  V.  Mascall,  (or  Maslcell,) 
8  DowL  Rep.  638.  1  Scott,  658.  1 
Bing.  N.  R.  727.      1  Hodges,  73.  S.  C 


*  Domett  o.  Helper,  2  DowL  Repw  MO. 
8  Leg.  Obs.  847.  S.  C 

f  Cowdl  v.  Bettdey,  10  Bing.  482.  4 
Moore  &  &  265.  2  DowL  Rep.  780.  &  C. 
and  see  Cadle  (or  Caddell)  v.  Smart,  1 
Tyr.  &  G.  475.  4  Do«l.  Rep.  760.  12 
Leg.  Obs.  198,  9.  S.  C.  Doe  d.  Swintoa 
V.  Sinclair,  3  Scott,  42.  5  DowL  Rep.  26. 
12  Leg.  Obs.  322, 8.  S.  C 

■  George  o.  Elston,  1  Bing.  N.  R. 
518.  1  Scott,  518.  1  Hodges,  68.  8 
DowL  Rep.  419.  9  Leg.  Obs.  414.  S.  (X 
and  see  Lees  v.  Kendall,  (or  Reffitt,}  5  Nev. 
&  M.  840.  8  Ad.  &  £.  707.  1  Har. 
&  W.  316.  S.  C. 


CHAP.  XV. 


Of  the  Proceedings  in  Actions  against  Prisoners,  in 
Custody  (^  the  Sheriff,  Sfc. ;  and  of  the  Marshal 
qf  the  King's  Bench,  or  Warden  of  the  Fleet 
Prison  :  and  qf  the  Relief  of  Debtors,  in  Exe- 
cution for  Small  Debts,  Sfc. 

Jl  RISONERS  in  general  may  be  considered  as  they  are  in  custody  Prisoners  con- 
on  a  cict/  or  criminal  account ;  and  on  a  civil  account,  they  are  either  ^^tody'on'civU 
taken  or  detained  in  custody  of  the  sheriff,  &c,  on  mesne  process  be-  or  criminal  ac- 
fore,  or ^na/ process  after  judgment;  or  they  are  committed  to  the 
custody  of  the  marshal  of  the  King's  Bench,  or  warden  of  the  Fleet 
prison,  on  a  cepi  corpus*,  or  habeas  corpus,  or  surrender  in  discharge 
of  bail. 

The  proceedings  against  prisoners  are  either  by  the  same  plaintiff,   Proceedings 
at  whose  suit  they  were  originally  taken  or  detained  in  custody,  for  *?"^ff^'*°* 
the  cause  of  action  expressed  in  the  process,  which  are  in  continuance  third  person. 
of  the  action  already  brought,  or  for  a  different  cause,  which  requires 
the  bringing  of  a  new  action ;  or  they  are  by  a  third  person.     In  the 
present  Chapter,  it  is  intended  to  consider  the  alterations  which  have 
been  made  in  such  proceedings,  by  recent  statutes,  rules  of  court, 
and  judicial  decisions  ;  with  the  relief  of  prisoners  in  execution  for 
small  debts,  by  tihe  statute  48  Geo.  III.  c.  123.  &c.  It  has  been  already  Mode  of  pro- 
seen^,  that  when  the  defendant  is  arrested  on  the  capias,  he  is  either  prisoner&ln"** 
discharged  out  of  custody,  upon  giving  bail  to  the  sheriff,  or  an  at-  cuBtody  of  she- 
tomey's  undertaking  to  cause  special  bail  to  be  put  in  for  him  accord- 
ing to  the  exigency  of  the  writ,  or  on  depositing  in  the  sherifTs 
hands,  the  sum  indorsed  thereon,  together  with  ten  pounds  in  addi- 
tion, to  answer  costs,  &c.  on  the  statute  43  Geo.  III.  c.  46.  §  2 ;  or 
he  remains  in  custody,  or  escapes,  or  is  rescued,  &c. 

By  the  uniformity  of  process  acts  "if  a  defendant  be  taken  or  Tune  for  dtclar- 
•*  charged  in  custody  of  the  sheriff,  upon  the  writ  of  capias  and  im-  *°*  "gwn*^ 

*  Stannard  v.  Fleet,  Barnes,  S92.  and  ^  Anle^  ISO. 

see  Ttdd  Prac  9  Ed.  341.  '2  W.  IV.  c.  80.  §  4. 
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declaration* 

Three  copies 
formerly  oeces- 
sary. 


"  prisoned  for  want  of  sureties  for  his  appearance  thereto,  the  plain* 
"  tiff  in  such  process  may,  before  the  end  of  the  next  term  after  the 
**  detainer  or  arrest  of  such  defendant,  declare  against  such  defend- 
*'  ant,  and  proceed  thereon,  in  the  manner,  and  according  to  the  di- 
"  rections  of  the  statute  4  &  5  W.  &  M.  c.  21."*  And  accordingly, 
in  the  notice  or  warnings  to  be  written  under  or  indorsed  on  the 
writ,  it  is  stated  that  if  a  defendant,  being  in  custody,  shall  be  de- 
tained on  that  writ,  or  if  a  defendant,  being  arrested  thereon,  shall  go 
to  prison  for  want  of  bail,  the  plaintiff  may  declare  against  any  such 
defendant,  before  the  end  of  the  term  next  after  such  detainer  or 
arrest,  and  proceed  thereon  to  judgment  and  execution ^  And,  by  a 
general  rule  of  all  the  courts  %  it  is  declared  and  ordered,  that 
"  in  all  cases  in  which  a  defendant  shall  have  been,  or  shall  be  de- 
tained in  prison,  on  any  writ  of  capias  or  detainer,  under  the  statute 
2  W.  IV.  c.  39.,  or,  being  arrested  thereon,  shall  go  to  prison  for 
want  of  bail,  and  in  all  cases  in  which  he  shall  have  been,  or  shall  be 
rendered  to  prison,  before  declaration,  on  any  such  process,  the  plain- 
tiff in  such  process  shall  declare  against  such  defendant,  before  the 
end  of  the  next  term  after  such  arrest  or  detainer,  or  render  and  no- 
tice thereof;  otherwise  such  defendant  shall  be  entitled  to  be  dis- 
charged from  such  arrest  or  detainer,  upon  entering  an  appearance 
according  to  the  form  set  forth  in  the  aforesaid  statute  2  W.  IV.  c.  39. 
Sched.  No.  2.,  unless  further  time  to  declare  shall  have  been  given  to 
such  plaintiff,  by  rule  of  court,  or  order  of  a  judge." 

The  declaration  against  a  prisoner  in  custody  of  the  sheriff,  &c. 
begins  by  stating  him  to  be  in  such  custody^:  And  it  was  formerly 
necessary,  in  the  King's  Bench,  when  the  defendant  was  in  custody  of 
the  sheriff,  &:c.  to  make  three  copies  of  the  declaration ;  one  to  be 
delivered  to  the  defendant,  or  left  for  him  with  the  gaoler  or  turn- 
key ;  another,  to  be  annexed  to  the  original  affidavit  of  such  delivery, 
and  filed  with  the  clerk  of  the  rules ;  and  a  third,  to  be  annexed 
to  an  office  copy  of  such  affidavit:  on  which  latter  copy  a  rule 
was  given,  with  the  clerk  of  the  rules,  for  the  defendant  to  ap- 
pear and  plead ;  and  in  default  thereof,  judgment  might  have  been 


•  2  W.  IV.  c.  89.  §  4.  And  for  the 
mode  of  proceeding  in  actions  against  pri- 
soners in  custody  of  Uie  sherifi^  &c.  pre» 
vious  to  the  plea,  see  Udd  Prac,  9  Ed. 
Sil,  &c. ;  and  subsequent  to  the  plea,  id. 
S60,  &c. 

^  Sched.  to  itat  8  W.  IV.  c.  S9.  No. 


4.    Append,  to  Tidd  Sup,  16SS,  p.  274. 

«  R.  T.  8  W.  IV.f^.  1.  6  Bam.  & 
Ad.  467.  2  Ner.  &  M.  287.  10  Bing. 
158.  8  Moore  &  S.  669,  60.  1  Ciompw 
U  M.  866.  8  Tyr,  Rep.  986.  2  DowL 
Rep.  211,  12. 

<*  Append,  to  Tidd  Sup,  1888,  p.  289. 
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signed  *.  In  the  Cominon  Pleas,  the  production  of  a  copy  of  the  o/*- 
fidavtt  to  the  prothohotary  being  dispensed  with  \  it  was  only  neces- 
sary to  have  two  copies  of  the  declaration,  one  to  be  delivered  to  the 
defendant,  or  left  for  him  with  the  gaoler  or  turnkey,  and  the  other 
to  be  annexed  to  an  affidavit  of  such  delivery ;  upon  which  latter 
copy,  the  secondary  would  have  given  a  rule  for  the  defendant  to  ap- 
pear and  plead.  And  now,  by  a  general  rule  of  all  the  courts  S  Two  copiet  only 
"  when  the  plaintiff  declares  against  a  prisoner,  it  shall  not  be  ne-  "°^  req«»red. 
cessary  to  make  more  than  two  copies  of  the  declaration,  of  which 
one  shall  be  served,  and  another  filed,  with  an  affidavit  of  service^; 
upon  the  office  copy  of  which  affidavit  a  rule  to  plead  may  be  given." 

The  mode  of  charging  a  defendant  in  actual  custody  of  the  she-  Mode  of  pro- 
riff,  &c.  by  the  same  plamtiff  for  a  different  cause  of  action,  or  by  a  <^ng«gwn«t 
MtrcT  person,  when  the  cause  of  action  is  of  a  bailable  nature,  is  by  custody  of  she- 
making  an  affidavit  thereof,  and  suing  out  a  writ  of  capias^  in  the  phiotiiTfOTT™^ 
form  directed  by  the  statute  2  W.  IV.  c  39. «  and  leaving  it  at  the  <lifl<»ent  ctuse 
sheriff's  office ;  but  if  the  cause  of  action  be  not  bailable,  the  tame  ^  thiid  perso^ 
plaintiff,  or  a  third  person,  may  proceed  against  the  defendant,  as 
if  he  were  at  large,  by  serving  him  with  a  copy  of  a  writ  of  sum' 
mons'. 

The  principal  alteration  which  has  been  made  respecting  pri-  Prisooenin 
soners,  is  as  to  the  mode  of  detaining  them  in  custody  of  the  mar-  ^|J|||^2    ,. 
shal  of  the  King's  Bench,  or  warden  of  the  Fleet  prison.    In  the  warden. 
King's   Bench,   when   the    defendant  was  -committed   to    the  cus-  Ancient  mode  of 
tody  of  the  marshal,  on  a  bill  of  Middlesex  or  latitat,  &c.  or  on  an  cuSlSy^f'nitr- 
{titachment  of  privilege,  the  plaintiff,  in  order  to  detain  him^  must  for-  ihalt  in  K.  B. 
merly  have  filed  a  bill  against  him,  as  a  prisoner  of  the  court,  with 
the  clerk  of  the  declarations  in  the  King's  Bench  office,  and  delivered 
a  copy  of  it  to  the  defendant,  or  turnkey,  at  the  King's  Bench  pri- 
son 9.     In  the  Common  Pleas  and  Exchequer,  when  the  defendant  In  custody  of 

wardm  In  C  P 

was  a  prisoner  in  custody  of  the  warden  of  the  Fleet,  it  was  formerly  andBuhequer.* 
necessary  to  bring  him  up,  by  habeas  corpus,  to  the  bar  of  the  court, 
in  order  to  charge  him  with  a  declaration,  at  the  suit  of  the  plaintiff^ : 

'  R.  E.  5  W.  &  M.  ng.  8.  §  8.  (6.)  Douglas,  1  Dum£  &  E.  198.     Culme  v. 

K.  B.  and  see  TUd  Phic.  9  Ed.  844,  6.  Dingle,  Barnes,  898,  8.    Tidd  Prac.  9 

^  Imp.  C  P.  7  Ed.  666.  678.  Ed.    846 ;   but   see    Pryme   o.  Moore, 

^  R.H.  8  W.  IV.  f«g.  1.  §  86.    8  Barnes,  898. 
Bam.   &  Ad.  879.     8  Bing.  898.     8  ■  Tidd  Prac,  9  Ed.  868,  4. 

Cromp.  &  J.  178.  ^  Id.  865.     And  for  the  mode  of  pro. 

'  Append,  to  Tidd  A^.  1888,  p.  889,  ceeding  in   actions  against  prisoners  in 

90*  custody  of  the  marshal  or  warden,  before 

*  J  4.  the  uniformity  of  process  act,  see  Tidd 

'  Jnie,  65,  6. ;  and  see  Robertson  v,  Prac  9  Ed.  868,  &c.  860,  &c. 
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Present  mode  of 
detaining,  in  cus- 
tody of  marshal 
or  warden.  ' 


VTrit  of  detainer.   " 


Direction,  and 
form  of  writ. 


Indorsements 
thei^on. 

Copy  of  writ, 
and  indorse- 
ments, to  be  de- 
Uvered  to  mar- 


But  this  latter  mode  of  proceeding  was  dispensed  with,  hy  the  8  &  9 
W.  III.  c.  27.  §  13.  *'  for  the  more  easy  and  quick  obtaining  of  judg- 
ment, against  prisoners  in  the  Fleet.*^  And  now,  by  the  2  W.  IV.  c. 
39.  §  8.  ^'  when  it  shall  be  intended  to  detain,  in  any  personal  action, 
*'  any  person,  being  in  the  custody  of  the  marshal  of  the  marshalsea 
"  of  the  court  of  King's  Bench,  or  of  th«  warden  of  the  Fleet  prison, 

the  process  of  detainer  shall  be  according  to  the  form  of  the  writ 
"  of  detainer,  contained  in  the  schedule  to  that  act,  and  marked 
"  No.  5."* 

This  writ  is  issued,  on  a  ^Tcnper  pfeecipe  ^,  and  directed  to  the  marshal 
of  the  King's  Bench,  or  warden  of  the  Fleet  prison  ^ ;  commanding 
him,  that  he  detain  the  defendant,  if  he  shaH  be  found  in  his  custody, 
at  the  delivery  thereof  to  him ;  and  him  safely  keep,  in  an  action  on 
promises,  (or,  of  debt,  &c.  oi  the  case  may  he,)  at  the  suit  of  the 
plaintiff,  until  he  shall  be  lawfully  discharged  from  his  custody^: 
and  that,  on  receipt  thereof,  the  said  marshal,  or  warden,  do  warn  the 
defendant,  by  serving  a  copy  thereof  on  him,  that  within  eight  days 
afler  service  of  such  copy,  inclusive  of  the  day  of  such  service,  he  do 
cause  special  bail  to  be  put  in  for  him,  in  the  court  in  which  he  is 
sued,  to  the  said  action ;  and  that,  in  default  of  his  so  doing,  the 
plaintiff  may  declare  against  him,  before  the  end  of  the  term  next 
afler  his  detainer,  and  proceed  thereon  to  judgment  and  execution  ^ : 
and  further  commanding  the  marshal  or  warden,  that  immediately 
affer  the  service  thereof,  he  do  return  the  writ,  or  a  copy  thereof,  to 
the  said  court,  together  with  the  day  of  the  service  thereof."*^  The 
form  of  the  writ  of  detainer  must  be  strictly  pursued :  and  therefore, 
where  it  was  directed  to  "  the  marshal  of  our  prison  of  the  marshal- 
sea,"  instead  of  "  the  marshal  of  the  marshalsea  of  our  court  before 
us,"  the  court  set  it  aside  ^. 

The  writ  of  detainer  is  required  to  be  indorsed,  in  the  same  man- 
ner as  the  writ  of  capias  ® ;  but  not  to  contain  the  warning  on  that 
writ':  And  *<  a  copy  of  such  process,  and  of  all  indorsements 
"  thereon,  shall  be  delivered,  together  with  such  process,  Co  the  said 
"  marshal  or  warden,  to  whom  the  same  shall  be  directed,  and  who 


*  Append,  to  Tidd  Sup.  1888,  p.  288, 
9. 

*  Jd,  288. 

*"  Sched.  to  tt&t.2W.  IV.  c.  89.  No. 
5.  Append,  to  Tidd  Snqj,  1888,  p.  288, 
9.  And  for  decisions  on  the  writ  of  de- 
imnert  &c  see  9  L^.  Obs.  226^  7. 

*  Storr  V.  Mount,  2  Dowl.  Rep.  417. 
7  Leg.  Oba.  SOI.  S.  C.  per  Littledale,  J. 


«  Sched.  to  Stat  2  W.  IV.  c  89^  No. 

4.  Append,  to  Tidd  Sup.  188S,  pp.  274. 
277;  and  see  Jones «.  Price,  2  DowL  Rep. 
410.  8  Leg.  Obs.  59.  S.  C  Gadderer 
V.  Sheppard,  4  Dowl.  Rep.  577.  1 1  Leg. 
Obs.  498.  S.  C. 

f  Sclied.  to  sut  2  W.  IV.  c.  89.  No. 

5.  Append,  to  Tidd  Sup.  1838,  p.  288. 


it 
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**  shaU  forthwith  serve  such  copy  upon  the  defendant  personally,  or  •hal,  or  warden ; 

"leave  the  same  at  his  room,  lodging,  or  other  place  of  abode;  itondefendw* 

"  which  process  may  issue  from  either  of  the  superior  courts  of  law 
at  Westminster ;  and  the  declaration  thereupon  shall  and  may  allege  Declaration,  and 
the  prisoner  to  be  in  the  custody  of  the  said  marshal  or  warden,  as  Si***^«*"^' 

"  the  fact  may  be  ^ ;  and  the  proceedings  shall  be  as  against  prisoners 
in  the  custody  oi  the  sheriff^,  unless  otherwise  ordered  by  some 
rule  to  be  made  by  the  judges  of  the  said  courts/*  ^   By  this  clause^  Writ  may  issue 

frfwn  (^    P     ^/\ 

it  appears  that  the  writ  of  detainer  may  issue  from  either  of  the  su-  njarahal  or  from 

perior  courts  of  law  at  Westminster :  and  as  the  declaration  there-  K.  B.  to  warden. 

upon  may  allege  the  prisoner  to  be  in  custody  of  the  marshal  or 

warden,  as  the  fact  may  be,  and  the  proceedings  shall  be  as  against 

prisoners  in  custody  of  the  sheriff,  &c.  it  has  been  determined,  that 

the  court  of  Common  Pleas  may  issue  a  writ  of  detainer^  directed  to 

the  marshal  of  the  King's  Bench  ^ ;  or  the  court  of  King's  Bench 

may  issue  such  writ,  directed  to  the  warden  of  the  Fleet  prison  ® :  and 

it  is  not  necessary,  in  either  case,  to  bring  up  the  prisoner  by  habeas 

carpus' f  into  the  court  from  which  the  writ  issued,  in  order  to  charge 

him  with  a  declaration.     But  a  plaintiff  having  lodged  a  writ  of 

detainer  with  the  marshal,  cannot,  afler  having  discovered  it  to  be 

irregular,  consider  it  as  a  nullity,  and  issue  a  fresh  writs. 

The  mode  of  charging  the  defendant  in  the  actual  custody  of  the  Mode  of  pro- 
marshal  or  warden,  by  the  same  plaintiff  for  sl  different  cause  of  action,  pnsoMrTncu's- 
or  by  a  third  person,  when  the  cause  of  action  is  of  a  bailable  nature,  ^dyof  marshal 
is  by  making  an  affidavit  thereof,  and  suing  out  a  writ  of  detainer,  same  plaintiff, 

and  proceeding  thereon,  as  before  directed  \     But,  if  the  cause  of  ^*^^  *  djfferent 
,  '^  °     ,  ^     ^  ,  cause  of  action, 

action  be  not  bailable,  the  same  plaintiff,  or  a  third  person,  may  sue  or  by  a  third 

out  a  writ  of  summons,  and  serve  the  defendant  with  a  copy  of  it,  as  P^'''^"' 
in  ordinary  cases '. 

The  declaration  against  a  prisoner,  in  custody  of  the  marshal  or  Beginning  of 

nnsrden,  begins  by  stating  him  to  be  in  such  custody  ^ :  And,  by  a  late  J^|^r^;^er, 

*  Append,  to  Tidd  Sup,  1888.  p.  291.        Bench,  or  warden  of  the  Fieet  prison,  see 
^  For  these  proceedings,  seeTidd  Prac,       Tidd  Prac,,d  Ed.  847,  &c    And  for  the 

9  Ed.  341,  &C.  360,  &c.  Ante,  188,  Ac.  proceedings  on  the  removal  of  prisoners  to 
°  Stat  2  W.  IV.  e.  89.  §  8.  the  King's  Bench  or  Fleet  prison,  before 

*  Millard  v.  Millman,  S  Moore  &  S.       or  after  declaration,  see  id,  849,  50. 

68.    2  Dowl.  Rep.  728.  S.  C.  '  Gadderer  r.  Sheppard,  4  Dowl.  Rep. 

*  Bamettv.  Harris,  2  DowL  Rep.  186.       577.     11  Leg.  Obs.  498.  S.  C 

6  Leg.  Obs.  286.  S.  C.  and  see  Chapm.  *>  Jnte,  186.  Tidd  Phic.  9  Ed.  857,  &c. 

K.B.  2  Addend.  118.  Athert.  Pr.  29,  &c.  *  Ante,  65,  6.  185.  Tidd  Prac.  9  Ed. 

'  As  to  the  writ  of  habeas  corpus,  and  845. 

manner  of  removing  prisoners  under  it,  ^  Append,  to  Tidd  Sup.  1838,  p.  289. 

from  the  custody  of  the  sherifiC  &c.  into  and  see  Barnett  v.  Harris,  2  Dowl.  Rep. 

the  custody  of  the  marshal  of  the  King's  186.  6  Iicg.  Obs.  286.  S.  C. 
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in  custody  of 
manbal,  or 
warden. 

Tunc  for  plead- 
ing, in  actions 
against  pri- 
soners. 

Rule  to  plead. 


Demand  of  plea. 


Prisoner  incus-' 
tody  on  criminal 
account,  not 
cfaargesble  in 
civil  action, 
without  leave. 


rule  of  all  the  courts*,  it  Is  ordered,  that  "  in  all  actions  against  pri^ 
soners  in  the  custody  of  the  marshal  of  the  marshalsea,  or  of  the 
warden  of  the  Fleets  or  of  the  sheriff,  the  defendant  shall  plead  to 
the  declaration  at  the  same  time,  in  the  same  manner,  and  under  the 
same  rules,  as  in  actions  against  defendants  who  are  not  in  custody." 
Where  a  prisoner  has  heen  served  with  a  rule  to  plead,  it  is  unneces- 
sary to  indorse  a  notice  to  plead  on  the  declaration  ^ ;  and  the  want 
of  a  rule  to  plead  is  waived,  hy  the  defendant's  taking  out  a  summons 
for  time  to  plead  ^.  A  demand  of  plea  is  necessary,  when  the  de- 
fendant is  in  custody  of  the  marshal  of  the  King's  Bench  prison  ^ ; 
which  demand  may  he  made  at  the  time  of  delivering  the  declara- 
tion ® :  but  when  the  defendant  is  in  custody  of  the  warden  of  the 
Fleets  a  demand  of  plea  is  in  general  unnecessary  '. 

It  should  be  observed,  however,  that  neither  the  plaintiff,  nor  a  third 
person,  can  charge  a  prisoner  with  a  declaration,  or  execution  ^y  in  a  civU 
action,  when  he  is  in  custody  of  the  sheriff,  or  of  the  marshal  or  warden, 
or  in  any  other  custody,  on  a  criminal  account,  without  leave  of  the 
court  \  or  a  judge ;  and  a  prisoner  in  custody  on  an  attachment  for  a 
contempt,  is  holden  to  be  a  prisoner  in  custody  on  a  criminal  account, 
within  the  meaning  of  this  rule  * ;  though  if  he  accept  a  declaration, 
and  suffer  judgment  to  go  against  him  without  complaining,  he  has 
waived  the  advantage  which  he  might  have  taken  of  the  irregularity^ 
and  shall  be  bound  by  it^.  And  where  one  of  two  defendants  was  in 
custody  of  the  marshal  on  a  criminal  charge,  the  court  of  King's 
Bench  allowed  him  to  be  brought  up  on  a  habeas  corpus  ad  respon" 
dendum,  to  be  charged  with  a  declaration  K    The  proper  mode  of 


*  R.  T.  8  W.  IV.  f^.  2.  6  Bam.  & 
Ad.  467.  2  Nev.  &  M.  288.  10  Ring. 
163,  4.  1  Ciomp.  &  M.  866,  6.  2 
Dowl.  Rep.  212. 

^  Clementson  v,  Williamson,  1  Bing. 
N.  R  S56.     1  Scott,  267.  S.  C. 

"^  Nugee  V.  M*DonelI,  8  DowL  Rep. 
579.     10  Leg.  Obs.  109.  &  C. 

*  Rose  V.  Christfield,  1  Dumf.  &  E. 
691. 

*  Rundell  0.  Champneys,  1  DowL  &  R 
186.  R  H.  2  W.  IV.  reg.  1.  §  4S.  8 
Bam.  &  Ad.  879.  8  Bing.  294.  2 
Crorop.  &  J.  180. 

'  Imp.  a  P.  7  Ed.  231.  677.  but 
see  Davies  v.  Cbippendale,  2  Bos.  &  P. 


867. 

■  Pletwood  fh  Turty,  Pr.  Reg.  825. 

I"  Billing's  case,  T.  Raym.  58.  1  Sid. 
90.  S.  C.  Rex  V.  Jackson,  I  Lev.  124. 
1  Sid.  154.  S.  C.  Bacou*8  case,  1  Lev. 
146.    Crackall  v.  Tliompson,  1  Salk.  854. 

R  T.  2  Geo.  I.  (a.)     Goodman  v, , 

1  DowL  Rep.  128.  8  Leg.  Olw.  898,  4. 
S.  C.  per  LiUledale,  J. 

>  Allgood  V,  Howard,  Cas.  Pr.  C  P. 
27.     Pletwood  o.  Turty,  Pr.  Reg.  825. 

^  Pepper  v.  Bawden,  Cas.  Pr.  C.  P. 
81.  and  see  Rose  v.  Christfield,  1  Durar. 
&  £.  691.  Williams  v,  Scudamore,  1 
Chit.  R.  886.  Tidd  Prac.  9  £d.  845. 

«  Ess  lor  Wdliams)  v.  Smith,   8  Tyr. 
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charging  a  defendant,  who  is  a  prisoner  in  custody  of  the  marshal, 
with  an  attachment^  is  hy  lodging  the  attachment  with  the  sheriff,  who 
will  take  the  defendant  thereon,  as  soon  as  he  is  out  of  the  custody  of 
the  marshal  \  , 

There  was  formerly  a  distinction  between  the  rules  of  the  King's  Time  for  pro- 
Bench  and  Common  Pleas,  as  to  the  time  allowed  for  proceeding  to  orfin^judg-  ' 

trial  or  final  judgment,  against  prisoners :  In  the  former  court,  it  was  "^?*»  ^^^  f*®" 

cutioiif  iffunst 

required  that  the  plaintiff  should  proceed  to  trial  or  final  judgment,  prisoners, 
within  three  terms  inclusive  after  declaration,  and  should  cause  the 
defendant  to  be  charged  in  execution,  within  two  terms  inclusive  after 
such  trial  or  judgment,  of  which  the  term,  in  or  after  which  the  trial 
was  had,  was  reckoned  as  one  ^.     In  the  Conmion  Pleas,  no  notice 
was  taken  of  the  trial;  the  rule  ^  being,  that  the  plaintiff  should  proceed 
to  judgment,  within  three  terms  inclusive  after  declaration,  and  charge 
the  defendant  in  execution,  within  two  terms  inclusive  after  judgment 
against  him  ^ :  But,  by  a  general  rule  of  all  the  courts  %  **  the  plain- 
tiff shall  proceed  to  trial,  or  final  judgment,  against  a  prisoner,  within 
three  terms  inclusive  after  declaration  ;  and  shall  cause  the  defendant 
to  be  charged  in  execution  within  tivo  terms  inclusive  after  such  trial 
or  judgment ;  of  which  the  term  in  or  after  which  the  trial  was  had 
shall  be  reckoned  one."     On  this  rule,  where  it  appeared  that  the 
plaintiff  in  the  third  term  inclusive  after  the  declaration,  had  given 
notice  of  trial,  and  set  his  cause  down^  but  it  did  not  come  on  either 
at  the  sittings  during  or  after  the  term,  it  was  holden  that  as  the 
plaintiff  had  done  aU-«in  his  power  to  proceed  to  trial,  within  the  time 
prescribed  by  the  rule,  the  defendant  was  not  supersedeable  ^     In  To  charge  de- 
order  to  charge  a  defendant  in  execution,  in  the  King's  Bench,  the  ^°^*°^  *"o^U 
proceedings  must  formerly  have  been  entered  of  record,  and  the  judg-  ings  need  not 
ment  roll  docketed  and  filed « :  But,  by  a  general  rule  of  all  the  J^c^*^  ""^ 
courts  \  "  in  order  to  charge  a  defendant  in  execution,  it  shall  not  be 
necessary  that  the  proceedings  be  entered  of  record." 


Rep.  863.     I  DowL  Rep.  70S.    6  Leg. 
Obs.  IS.  S.  C. 

*  Boucher  v.  Siinms,  4  Dowl.  Rep. 
17S.  8  Cromp;  M.  &  R.  992,  11  Leg. 
Obs.S0,  SI.  S.  C. 

^  Heaton  v.  Wittaker,  4  East,  S40L 

*  R.  E.  8  Geo.  L  C-  P. 

*  Tidd  Pmc.  9  Ed.  S6«. 

*  R.  H.  2  W,  IV.  «».  1.  §  86.  S 
Barn.  &  Ad.  386.  8  Ring.  SOO,  301.  2 
Cromp.  &  J.  192. 

'  Myers  v.  Cooper,  2  Dowl.  Rep.  423. 


8  Leg.  Obs.  139,  40.  S.  C.  perlMUedale, 
J. 

>  Imp.  K.  B.  10  Ed.  619.  and  see 
Tidd  Prac.  9  Ed.  368. 

»»  R.  H.  2  W.  IV.  wg.  L  5  95.  8 
Bam.  &  Ad.  388.  8  Bing.  303.  2 
Cramps  dt  J.  195;  and  seeDeemero. 
Brooker,  I  Har.  &  W.  206.  3  DowL 
Rep.  576.  10  Leg.  Obs.  76.  S.  C. 
Chandler  v.  Brougliton,  11  L^.  Oba. 
174. 
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When  defendant  If  the  declaration  be  not  delivered,  ^nd  an  affidavit  thereof  duly 
dlicbarge,  for  made  and  filed,  when  the  defendant  is  in  Custody  of  the  Bheriff,  &c.  or 
plaintifTs  not  dc-  jf  tjjg  plaintiff  do  not  proceed  to  trial,  or  final  judgment,  or  cause  the 

daring,  &c.  ..,.  iji*-! 

defendant  to  be  charged  in  execution,  m  due  tune,  the  defendant  may 
be  discharged  out  of  custody,  by  writ  o£  supersedeas  or  otherwise, 
according  to  the  course  of  the  court,  on  entering  an  appearance  with 
Order  for  his       the  proper  officer*.     In  the  King's  Bench,  if  the  plaintiff's  attorney 
discharge.  ^^  ^^^  attend  and  shew  cause  against  it,  the  judge  would  have  for- 

merly made  an  order  for  the  defendant's  discharge  on  the  Jirst  sum* 
mons,  if  the  application  were  for  not  declaring :  In  the  Common 
Pleas,  the  order  on  the^r^^  summons,  if  not  consented  to,  was  only 
an  order  nm,  unless  cause  were  shewn  within  six  days  ^ ;  and,  in 
either  court,  if  it  were  for  not  proceeding  to  judgment  or  execution 
in  due  time,  there  must  have  been  three  summonses,  before  the  judg^ 
would  have  made  an  order  for  non-attendance;  and,  in  a  country 
cause,  the  order,  on  attendance,  was  not  absolute  in  the  first  instance, 
but  only  an  order  msif  unless  cause  were  shewn  within  a  limited  time, 
to  give  the  agent  an  opportunity  of  writing  to  his  client  *  for  instruc- 
tions ^  But,  by  a  general  rule  of  all  the  courts  ^,  '^  the  order  of  a 
judge  for  the  discharge  of  a  prisoner,  on  die  ground  of  a  plaintiff's 
neglect  to  declare,  or  proceed  to  trial  or  final  judgment,  or  execu- 
tion, in  due  time,  may  be  obtained  at  the  return  of  one  summons, 
served  two  days  before  it  is  returnable ;  such  order,  in  tonm  causes, 
being  absolute,  and  in  country  causes,  unless  cause  shall  be  shewn 
within^btfr  days,  or  within  such  further  time  as  the  judge  shall  direct." 
Lisu  to  be  pr».  The  rules  of  the  court  of  King's  Bench,  of  Trin.  56  ^  and  Mich,  57 
"^^s^er^^  Geo.  III. «,  requiring  the  marshal  to  present  a  list  to  the  judges,  of 
persedeable,  &c.    prisoners  supersedeable,  &c.  were  extended  by  a  general  rule  of  all 

the  courts  ^ ;  by  which  it  is  ordered,  that  *'  the  marshal  of  the  King's 
Bench  prison,  and  the  warden  of  the  Fleet,  shaU  present  to  the  judges 
of  the  courts  of  King's  Bench,  Common  Pleas,  and  Exchequer,  in 
their  respective  chambers  at  Westminster,  within  the  first  ybur  days  of 
every  term,  a  list  of  all  such  prisoners  as  are  supersedeable ;  shewing 
as  to  what  actions,  and  on  what  account  they  are  so,  and  as  to  what 
actions,  if  any,  they  still  remain  not  supersedeable."  And,  by  another 
rule  of  all  the  courts  >,  *'  if  by  reason  of  any  writ  of  error,  special 

*  Tidd  Prac,  9  £d.  S68.  9  Kd.  S67,  8. 

»>  Imp,  C.  P.  7  Ed.  677.  '  R.  H.  2  W.  IV.  ng.  I.  §  86,     S 

*  Tidd  Prac,  9  Ed.  S69.  .  Barn.  &  Ad.  586.     8  Bing.  901.      2 
«»  R.  H.  2  W.  IV.  reg,   1.  §  8^.    8       Cromp.  &  J.  192,  S. 

Bam.  &  Ad.  387,  8.     8  Bing.  802.    2  <  /<Ef .  §  67.    3  Bam.  &  Ad.  986,  7.   8 

Cromp.  &  J.  194.  Bing.  801, 2. .   2  Cromp.  &  J.  193. 

*  5Maule&S.  522.  and  see  Tidd  Phrc. 
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order  of  the  court,  agreement  of  parties,  or  otber  sp^ciid  matter,  any 
person  detained  in  the  actual  custody  of  the  marshal  of  the  King's 
Bench  prison,  or  warden  of  the  FUet,  be,  not  entitled  to  a  super s^aa 
or  discharge,  to  which  such  prisoner  would,  according  to  the  general 
rules  and  practice  of  the  court  be  otherwise  entitled,  for  want  of  de- 
claring, proceeding  to  trial  or  judgment,  or  charging  in  execution, 
within  the  times  prescribed  by  such  general  rules  and  practice,  then 
and  in  every  sudi  case,  the  plasntifi*  or  plaintifis,  at  whose  suit  such 
prisoner  shall  be  so  detained  in  ^ustody^  shall,  with  all  convement 
speed,  give  notice  in  writing  oi  such  writ  of  error,  special  order, 
agreement,  or  other  special  matter,  to  the  marshal  or  warden,  upon 
pain  of  losing  the  right  to  detain  such  prisoner  in  custody,  by  reason 
of  such  special  matter ;  and  the  marshal  or  warden  shall  forthwith 
after  the  receipt  of  sueh  notice,  cause  the  matter  thereof  to  be  en- 
tered in  the  books  of  the  prison  ;  and  shall  also  present  to  the  judges 
of  the  respective  courts,  from  time  to  time,  a  list  of  the  prisoners  to 
whom  such  special  noatter  shall  relate,  shewing  such  special  matter, 
together  with  the  list  of  the  prisoners  supersedeable." 

By  a  rule  of  Trvn.  19  Geo.  III.  K.  B.  '^  all  priscmers  who  have  Discharge  of 
been,  or  shall  be  in  custody  of  the  marshal,  for  the  space  of  n«  "^  pnsonen. 
months  after  they  are  supersedeable,  although  not  superseded,  shall  be 
forthwith  discharged  out  of  the  Kmg's  Bench  prison,  as  to  all  such 
actions  in  which  they  have  been,  or  shall  be  supersedeable.*'  There 
is  also  a  similar  rule  in  the  Common  Pleas  *,  for  discharging  prisoners 
out  of  the  Fleet  prison.  And,  by  a  subsequent  rule  of  all  the  courts  \ 
**  all  prisoners  who  have  been,  or  shall  be  in  ifne  custody  of  the  mar- 
shal or  warden,  for  the  space  of  one  calendar  month  after  they  are 
supersedeable,  although  not  superseded,  shall  be  forthwith  discharged 
out  of  the  King's  Bench  or  Fl^et  prison,  as  to  all  such  actions  in 
which  they  have  been,  or  shall  be  supersedeable."  This  rule,  however, 
applies  only  to  persons  within  the  walls  of  the  respective  prisons  ^, 

For  the  relief  of  debtors,  in  execution  for  snuUl  debU  \  it  is  enaeted  Relief  of  debtors, 
by  the  statute  48  Geo.  III.  c.«lSd.  that  "all  persons  in  execution  small  debts,  on 

*  R.  H.  6  &  7  Geo.  lY.  C.  P.  11  &c.  388,  &c.     It  is  obflervabk,  however, 

Moove,  SS8.     S  BiDg.  442.  «|id  aee  TIdd  tUt  the  dischvfe  of  insolvent  debtors,  on 

Frac,  9  Ed.  S68.  their  own  petition,  under  the  Lprds'  aet, 

b  R.  H.  2  W.  IV.  reg.  I.  $  88.    S  seems  to  be  now  tnmsferred   from    the 

Bam.  &  Ad.  S87.  8  Bing.S02.  2  Crorop.  judges  of  the  superior  courts,  to  the  com- 

&  J.  193,  4.  missioners  of  the  court  for  their  relief,  by 

'  Siggers  o.  Brett,  5  Bam.  5c  Ad.  45ft.  the  operation  of  the  statutes  11  Geo.  IV. 

4  For  the  relief  which  prisoners  in  exe-  &  1  W.  IV.  c.  38.  §  10.    2  W.  IV.  c. 

eution  are  entitlfid   to   under  the  Loide'  44.  and  6  &  7  W.  IV.  c.  44;  though  they 

let,  and  other  acts  for  the  relief  of  insoV  may  still  be  brought  up  to  the  superior 

vent  debtors,  see  Tidd  Prac,  9  Ed.   874,  courts,  at  the  instance  of  their  creditors, 
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Decisions 
tbereoiL 


^*  upon  any  judpnent,  in  whatsoever  court  the  same  may  have  been 
**  obtained^  and  whether  such  court  he  or  be  not  a  court  of  record, 
*'  for  any  debt  or  damages  not  exceeding  the  sum  of  twenty  pounds, 
"  exclusive  of  the  costs  recovered  by  such  judgment,  and  who  shall 
**  have  lain  in  prison  thereupon  for  the  space  of  twehe  successive 
'*  calendar  months,  next  before  the  time  of  their  application  to  be 
"  discharged,  as  thereinafter  mentioned,  shall  and  may,  upon  his,  her  or 
''  their  application  for  that  purpose,  in  term  time,  made  to  some  one 
**  of  his  Majesty's  superior  courts  of  record  at  Westminster,  to  the 
}*  satisfaction  of  such  court,  be  forthwith  discharged  out  of  custody, 
'^  as  to  sudi  execution,  by  the  rule  or  order  of  such  court :  Provided 
«  always,  that  in  the  case  of  any  such  application  being  made  to  be 
**  discharged  out  of  execution,  upon  a  judgment  obtained  in  any  of 
**  his  Majesty's  superior  courts  of  record  at  Westminster^  such  appli- 
**  cation  shall  be  made  to  such  one  of  those  courts  only,  wherein  such 
**  judgment  shall  have  been  obtained ;  and  that,  whether  the  person 
'''so  in  execution,  shall  then  be  actually  detained  in  the  gaol  or 
"  prison  of  the  same  court,  or  shall  then  stand  committed  on  habeas 
*'  corpus^  to  the  gaol  or  prison  of  another  court"  This  statute  applies 
to  persons  in  execution  for  damages,  in  an  action  of  assault  * ;  or  for 
criminal  conversation  \  And  a  prisoner  was  discharged  under  it,  not- 
withstanding he  had  been  previously  brought  up  under  the  com- 
pulsory clauses  of  the  Lords'  act,  and  reAised  to  deliver  in  a  schedule 
of  his  effects,  and  in  consequence  been  remanded  ^ ;   and,  in  another 
case,  although  it  appeared  that  he  was  entitled  to  an  annuity,  suffi- 
cient to  satisfy  the  judgment  <*.    But  the  statute  applies  only  to  cases 
of  persons  in  execution  upon  judgments  in  civil  actions  ® :  and  there- 
fore, it  has  been  holden,  that  one  in  custody  on  an  attachment  for 
nonpayment  of  money  under  twenty  pounds,  found  due  by  an  award 
made  a  rule  of  court,  is  not  entitled  to  his  discharge  under  it  ^.     So, 
where  in  a  suit  for  subtraction  of  tithes,  the  ecclesiastical   court 
ordered  the  defendant  to  pay  a  sum  less  than  twenty  pounds  and 


under  the  compulsory  clauses  of  the  Lords* 
act  utnie,  24.  and  see  Tidd  Prac,  9  Ed. 
382,  &c. 

*  Winter  v.  Elliot,  1  Ad.  &  E.  24.  3 
Ney.  &  M.  316.  S.  C. 

b  Goodmiow  V.  Robings,  8  Bing.  N. 
R.  1. 

*"  lAngdon  V.  Rossiter,  M*Clel.  6.  13 
Price,  186.  S.  C. 

'  Wood  9.  Kebnerdine,  2  Tounge  & 
J.  10;  and  aecexjtmrte  White,  I  Dowl. 


Rep.  66.  2  Leg.  Obs.  379,  80.  S.  C.  per 
PaUeton,  J.  Manser  v.  Fiercy,  8  Moore 
Si  8,568, 

*  Langdon  v.  Rossiter,  M'CleL  6.  13 
Price,  186.  S.  C. 

'  Rex  V,  Hubbard,  10  East,  408. 
Lewis  0.  Morland,  2  Bam.  &  Aid.  61. 
and  see  Rex  v.  Dunne^  2  Maule  &  S.  201 . 
Rex  V.  ClifToi^  8  DowL  &  R  58.  Pitt 
t>.  Evans,  3  Dowl.  Rep.  649.  10  Lqg. 
Obs.  174.  S.  C. 
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costs;  and  the  defendant,  not  having  obeyed  the^)rder,  was  impri- 
soned under  a  writ  de  contumace  capiendo^  and  having  continued  in 
prison  more  than  twelve  months,  applied  to  be  discharged,  as  a  per- 
son in  execution  upon  a  judgment  for  a  debt  under  twenty  pounds, 
the  court  Held,  that  he  was  not  within  tl|p  words  or  spirit  of  the 
act  *. 

A  defendant  may  be  discharged  out  of  custody,  under  the  above  Further  deci- 
act,  where  his  debt  amounts  to  twenty  pounds  precisely  \     And  a 
person  in  custody  more  than  twelve  months,  for  nominal  damages  in 
<an  action  of  ejectment^  not  exceeding  twenty  pounds,  is  entitled  to 
his  discharge  thereon,  notwithstanding  the  property  recovered  by 
the  verdict  was  worth  much  more  than  that  sum  ^.    And  although   . 
the  sum  for  which  a  defendant  has  remained  twelve  months  in  execution 
exceeds  twenty  pounds,  by  the  <me  shilling  damages,  in  an  action  of 
debt,  he  is  entitled  to  his  discharge ;  the  excess  beyond  that  sum 
being  considered  only  as  constituting  costs,  according  to  the  practice  of 
the  court,  imd  costs  being  excluded,  by  the  language  of  the  statute,  from 
forming  a  ground  of  further  detention  ^.     But  a  defendant  in  execution 
for  the  costs  of  an  ejectment,  exceeding  twenty  pounds,  where  the  damages 
were  one  shilling  only*,  or  for  non-payment  of  costs  in  ejectment, 
exceeding  twenty  pounds,  pursuant  to  a  rule  of  court,  and  the  Master's 
allocatur  thereon  ^  was  holden  not  to  be  a  person  in  execution  upon 
a  judgment  for  a  debt  or  damages  not  exceeding  twenty  pounds,  • 
within  the  meaning  'of  the  statute ;  and  therefore  not  entitled  to  be 
discharged  out  of  custody.     So,  where  a  defendant  was  arrested  for  a 
sum  under  twenty  pounds^  and  afterwards  gave  a  warrant  of  attorney 
for  the  original  debt  and  costs  of  the  action,  which  together  exceeded 
that  sum,  under  which  judgment  was  entered  up,  and  he  was  taken  in 
execution,  the  court  of  Common  Pleas  held,  that  he  was  not  entitled 
to  his  discharge,  under  the  above  statute  ;  as  the  warrant  of  attorney 
did  not  appear  to  have  been  improperly  obtained  from  him,  nor  was 
he  in  custody  at  the  time  it  was  given  8.     And  a  prisoner  charged  in 
execution  for  a  debt  exceeding  twenty  pounds,  is  not  entitled  to  his 
discharge,  though  the  excess  be  made  up  of  interest,  upon  a  sum 

*  Ex  parte  Kaye^  1  Bam.  &  Ad.  65S.  *  Doe  v.  Reynolds,   10  Barn,  ft  C 
^  Thomson  v.    King,  4  DowL  Rep.       481. 

582.    11  Leg.  Obs.  856.  S.  C  per  Pal-  '  Doe  d.  Upton  v.  Benson,  1  DowL 

teion,  J.  Rep.  15.      1  Leg.  Obs.  95.  S.  C.  per 

*  Doe  o.  Roe^  1  DowL  Rep.  69.     2      LiUledale,  J. 

Leg.  Obs.  98.  S.  C  j)er  Patteton,  J.  ■  Robinson  v.  Sundell,  6  Mooev^  287. 

^  Fogarty  v.  Smith,  4  DowL  Rep.  595.       v.  White,  1  DowL  Rep.  19.     J  L^. 

1  Har.  &  W.  644.     11  Leg.  Obs.  274.       Obs.  95.  S.  C.  per  IJlilediUe,  J. ;  and 
S.  Cper  Patietoth  J-  8  Moore  &,  3.  798.  (a). 
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originally  under  twenty  pounds  *.      A  plaintiffs  who  has  lain  in  prison 
more  than  twelve  months,  under  an  execution  for  the  costs  of  a  nonsuit^ 
not  amounting  to  twenty  pounds,  was  holden,  in  one  case  ^,  to  be 
entitled  to  be  discharged  under  the  above  statute;  but  from  a  sub- 
sequent case,  it  seems,  that  the  act  does  not  apply  to  plaintiffs  in 
execution,  upon  a  judgment  obtained  by  the  defendant  ^. 
Application  for         In  cases  to  which  the  statute  applies,  the  prisoner  is  entitled,  under 
aoner^when  and   ^*»  ^  ^^*  discharge  absolutely,  as  a  matter  of  right  ^  ;  and  he  is  so 
how  made.  entitled,  although  he  has  been  out  occasionally  on  day  rules,  during  the 

twelve  months  ®.  With  regard  to  the  time  of  making  the  application, 
where  a  defendant  was  charged  in  execution  on  the  26th  of  November 
1830,  for  a  debt  not  exceeding  twenty  pounds,  and  continued  in  prison 
until  the  25ih  of  November  following,  he  was  holden  to  be  entitled  to 
his  discharge,  under  the  above  statute^  on  that  day '.  The  rule  for 
discharging  him,  in  the  King's  Bench,  was  absolute  in  the  first  in- 
stance, after  due  notice  of  the  application  had  been  given  to  the 
plaintiffs:  In  the  Common  Pleas,  it  was  in  the  first  instance  only  a 
rule  nisi  ** :  But,  by  a  general  rule  of  all  the  courts  *,  "  a  rule  or  order 
for  the  discharge  of  a  debtor,  who  has  been  detained  in  execution  a 
year,  for  a  debt  under  twenty  pounds,  may  be  made  absolute  in  the 
first  instance^  on  an  affidavit  of  notice  given  ten  days  before  the 
intended  application ;  which  notice  may  be  given  before  the  year 
expires."  Notice  of  motion,  however,  must  be  given,  or  a  rule  nisi 
only  will  be  granted  ^ :  And,  in  the  Exchequer,  where  a  defendant  is 
in  custody  of  any  other  officer  than  the  warden  of  the  Fleet,  a  copy 
of  causes,  certified  by  the  gaoler,  or  verified  by  affidavit,  must  be 
produced,  on  applying  for  his  discharge  ^  On  an  application  for  the 
discharge  of  a  prisoner,  under  the  above  act,  notice  having  been  given 
of  his  intention  to  apply  on  the  last  day  of  the  preceding  term,  or  as 


•  Cooper  V.  Bliss,  8  Moore  &  S.  797. 
2  Dowl  Rep.  749.  S.  C. 

^  Roylance  v.  HewUng,  S  Maule  &  S. 
282. 

"  Tinmouth  w.  Taylor,  10  Bam.  &  C. 
114.     6  Man.  &  R.  44.  S.  C. 

^  Stacey  v.  Fieldsend,  1  Dowl.  Rep. 
700. 

*  Boughey  ik  Webb,  4  Dowl.  Rep.  820. 
11  Leg.  Obs.  182.  S.  C 

'  Anon.  1  Dowl.  Rep.  160.  per  Little-' 
dale,  J. 

■  Davies  v,  Rogers,  2  Bam.  &  C.  804. 
4Dowl.  &R.861.  S.  C. 


^  Ex  parte  Neilson,  7  Taunt.  87.  Mag- 
nay  v,  Gilkes,  id,  467 ;  and  see  Findon  v. 
Horton,  8  Moore,  80.  Tidd  Prac,  9  Ed. 
888. 

»  R.  H.  2  W.  IV.  rcg.  I.  §  90.  8 
Barn.  &  Ad.  888.  8  Bing.  802.  2 
Cromp.  &  J.  194. 

^  Jones  V,  Fitzaddains,  2  Dowl  Rep. 
111.  1  Cromp.  &  M.  855.  8  Tyr.  Rep. 
904.  6  Leg.  Obs.  498.  S.  C  Moore  v. 
CIay»  4  Dowl.  Rep.  5.  ;>tfr  Coleridge,  J. 

1  Short  v.  Williams,  4  Dowl.  Rep.  857. 
1  Tyr.  &  G.  2SL  1 1  Leg.  Obs.  874,  5. 
S.  C. 
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soon  after  as  counsel  could  be  heard,  the  court  would  not  grant 
the  rule  *.  A  debtor,  who  seeks  his  discharge  under  the  above  statute, 
inust  serve  his  notice  on  the  plaintiff  in  the  action,  if  he  can  be  met 
with,  and  not  on  the  attorney  ^ ;  and  where  the  plaintiff  is  dead, 
it  is  necessary  to  shew  that  there  is  no  personal  representative, 
before  service  of  notice  on  the  plaintiff's  attorney  will  be  deemed 
sufficient  <'.  Service  of  the  notice  is  not  sufficient,  unless  it  be 
left  with  some  person  necessarily  in  communication  and  connexion 
with  the  creditor  himself^:  but  where  a  creditor's  residence 
cannot  be  discovered,  the  service  it  seems  may  be  on  his  attor- 
ney®. Such  an  application  can  only  be  disposed  of  in  term 
time ' ;  the  court  having  no  power  to  order  cause  to  be  shewn  at 
chambers'.  In  making  the  motion,  the  cause  stated  in  the  notice  must 
correspond  with  that  in  which  the  prisoner  is  in  execution  t :  And 
where  a  defendant  had  remained  in  custody  more  than  twelve  months, 
on  two  judgments,  for  sixteen  pounds  each,  at  the  suit  of  the  same  plain- 
tiff, it  was  holden  that  there  must  be  a  separate  motion  in  each  case  K 

By  the  statute  25  Geo.  IIL  c.  45  >,  for  reducing  the  time  for  the  Time  for  im- 
imprisonment  of  debtors,  committed  to  prison^  upon  prosecutions  in  §^°™^jf 
courts  of  conscience  in  London,  Middlesex^  and  the  borough  of  South'  mitted  to  prison 
work,  to  the  same  period  in  each  court,  "no  person  or  persons  whom-  ^n«denc& 
"  soever,  being  a  debtor  or  defendant,  and  who  have  been,  or  shall 
"  be  committed  to  any  gaol  or  prison,  by  order  of  any  court,  or  com- 
"  missioners  authorized  by  virtue  of  any  act  or  acts  of  parliament,  to 
"  constitute  or  regulate  any  court  or  courts  for  the  recovery  of  small 
'*  debts,  in  the  city  of  London^  in  the  county  of  Middlesex,  and  town 
"  and  borough  of  Southwark  in  the  county  of  Surrey,  where  the 
"  debt  does  not  exceed  twenty  shillings,  shall  be  kept  or  continued 
"  in  custody,  on  any  pretence  whatsoever,  more  than  twenty  days 
"  from  the  time  of  his,  her  or  their,  commitment  to  prison ;  and  where 

'  Jameson  v.  West,  11  Leg.  Obs.  214.  Jlderton,  B. 

pa- Patteton,  J.  «  Wilson  ▼.  Mokler,   1    Dowl.    Rep. 

^  KeUy   V.  Dickinson,  1  DowL  Rep.  549.     5  Leg.  Obs.  4S1.  S.  Cjjer  Parke, 

646.  V  6  Leg.  Obs.  318.  S.  C.  per  Parke,  J.      SbUcock  t».   Passman,  7  Car.  &  P. 

J.    Gibbs  V.    Grant,  II  Leg.  Obs.   86.  269.  per  Jldenon,  B. 

Gordon  o. Twine,  4  DowL  Rep.  660.     II  '  Jones  v.  Fitzaddams,  I    Cromp.   & 

Leg.  Obs.  866, 6.S.Cper  Coteridff,  J.  M.  866.   3 Tyr.  Rep.  904.   2  DowL  Rep. 

'  ExparUBXAet,  4  DowL  Rep.  276.  ill.  6  Leg.  Obs.  493.  S.  C. 

I  Har. &  W. 618.  1 1  Leg.  Obs.  100.  a  C.  ■  EeUy  v.  Dickinson,  1  DowL  Rep.687. 
*  George  v.  Fry,  4  DowL  Rep.  873.  ^  Anon.  3  Leg.  Obs.  76.  per  Uuie* 

I I  Leg.  Obs.  46, 6.  S.  Cper  LiUledak,  J.      dale,  J. 
Sbik!ock  V.  Passman,  7  Car.  &  P.  889.  ;i^  >  §  1. 
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la  London* 


When  there  are 
several  execu- 
tions. 


«  the  debt  does  not  amount  to,  or  exceed  the  sum  oi  forty  shillings, 
*'  more  xh.2Ji  forty  days  from  the  time  of  his,  her  or  their  commitment 
"  as  aforesaid ;  and  all  gaolers,  keepers  or  turnkeys,  are  thereby  di- 
**  rected  to  discharge  such  persons  accordingly." 

This  statute  was  repealed,  as  to  London^  by  the  late  act  for  amend- 
ing and  consolidating  the  acts  of  parliament,  for  the  recovery  of  small 
debts  in  the  city  of  London  ^  &c.  by  which  it  is  enacted  ^,  that  "  no 
''  person  or  persons  whomsoever,  being  a  debtor  or  debtors,  de- 
*'  fendant  or  defendants,  who  shall  be  committed  to  gaol  or  prison, 
"  by  order  of  the  court  of  Requests,  shall  be  kept  or  continued  in 
"  custody,  on  any  pretence  whatsoever,  (except  in  the  cases  therein- 
*'  after  otherwise  provided  for,)  for  any  longer  space  or  spaces  of  time 
"  from  the  time  of  his  or  her  commitment  to  prison,  than  is  or  are 
'*  thereinafter  limited ;  that  is  to  say,  where  the  debt,  exclusive  of 
"  costs,  shall  amount  to  twenty  shillings  and  no  more,  then  he,  she  or 
"  they  shall  be  kept  or  continued  in  custody  eight  days,  and  where 
"  the  debt,  exclusive  of  costs,  shall  be  more  than  the  sum  of  twenty 
"  shillings,  then  he,  she  or  they  shall  be  kept  or  continued  in  custody, 
**  as  many  days  as  shall  be  equal  to  the  number  of  sums  of  two  shil- 
"  lings  and  sixpence  in  the  amount  of  such  debt ;  unless  the  plaintiff 
'*  or  plaintiffs  shall  be  sooner  satisfied,  and  signify  the  same  in  writ- 
"  ing  under  his,  her  or  their  hand  or  hands,  to  the  officer  who  shall 
*<  have  executed  the  process ;  which  ofHcer,  upon  producing  the 
<'  same  to  the  gaoler,  shall   thereupon  forthwith    discharge    such 
"  debtor  or  debtors   out  of  custody.     Provided  always,  neverthe- 
<*  less,  that  all  and  every  person  and  persons,  who  shall  be  taken  in 
'*  execution,  under  or  by  virtue  of  any  process  issuing  from  or  out  of 
"  the  said  court,  and  who,  at  the  time  of  being  taken  into  custody, 
*^  or  during  his,  her  or  their  imprisonment,  shall  have  more  than  one 
*<  execution  against  him,  her  or  them,  in  the  said  court,  shall  be 
"  imprisoned  the  limited  time  for  the  first  execution,  and  afterwards, 
"  half  the  limited  time  only  for  and  in  respect  of  each  other  execu- 
<<  don ;  that  is  to  say,  afler  the  limited  time  is  expired  on  the  first 
"  execution,  the  imprisonment  shall  commence  on  the  second  execu- 
"  tion,  and  continue  half  the  limited  time  only,  and  after  half  the 
<<  limited  time  is  expired  on  the  second  execution,  the  imprisonment 
*<  shall  commence  on  the  third  execution,  and  so  on^  until  he,  she  or 
they  shall  have  been  imprisoned  the  limited  time  for  the  first  exe- 
cution, and  afterwards  half  the  limited  time  only  for  and  in  respect 


« 


«« 


•  6  &  «  W.  IV.  c  xdv.  §  8. 
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*'  of  each  other  separate  execution  to  be  i^ued  against  him,  her  or 
**  them,  in  the  said  court,  previously  to  his,  her  or  their  being  taken 
into  custody,  or  during  his  her  or  their  imprisonment ;  any  law 
statute  or  usage  to  the  contrary  notwithstanding."  * 
By  the  late  court  of  requests'  act  for  Westminster  \  it  is  enacted,  that  In  Wettminster. 
**  no  person  or  persons  whomsoever,  being  a  debtor  or  debtors,  de- 
*'  fendant  or  defendants,  who  shall  be  committed  to  gaol  or  prison  by 
'*  order  of  the  said  court  of  requests,  shall  be  kept  or  continued  in 
"  custody,  on  any  pretence  whatsoever,  (except  in  the  cases  therein 
<<  provided,)  for  any  longer  space  of  time  than  seven  days ;  and  the 
keeper  and  keepers  of  any  such  gaol  or  prison,  is  and  are  thereby 
directed  and  required,  to  discharge  such  person  or  persons  accord- 
ingly."    And  there  is  a  proviso  in  the  act^  that "  all  and  every  per-  when  there  are 
"  son  or  persons,  who  shall  be   taken  in  execution,  under  or  by  ^^^^  execu- 
**  virtue  of  any  process  issuing  from  or  out  of  the  said  court,  and 
who  at  the  time  of  being  taken  into  custody,   or  during  his,  her 
or  their  imprisonment,   shall  have  more  than  one  execution  against 
him,  her  or  them,  in  the  said  court,  shall  be  imprisoned  during 
**  the  time  limited  by  that  act,  for  and  in  respect  of  each  other 
"  execution ;  that  is  to  say,  after  the  limited  time  is  expired  on  the 
"  first  execution,  the  imprisonment  shall  commence  on  the  second  ex- 
**  ecution ;  and  after  the  limited  time  is  expired  on  the  second  execu- 
"  tion,  the  imprisonment  shall  commence  on  the  third  execution,  and 
"  so  on,  until  he,  '^she  or  they  shall  have  been  imprisoned  the  time 
'<  limited  by  that  act,  for  and  in  respect  of  each  other  separate  execu- 
*'  tion,  to  be  issued  against  him,  her  or  them,  in  the  said  court,  pre- 
viously to  his,  her  or  their  being  taken  into  custody,  or  during  his, 
her  or  their  imprisonment ;  any  law,  statute  or  usage,  to  the  con- 
trary notwithstanding." 

•  Stat.  5  &  6  W.  IV.  c.  xciv.  §  49.  '  §  67. 

*  6  &  7  W.  IV.  c.  cxxxvii.  §  64. 


u 


CHAP.  XVI. 


Of  the  Removal  qfCAv^^^^from  Inferior  Courts. 


RemoTal  of 
causes  from 
CAeiftfr  and 
Wales,  into  court 
of  Exchequer,  on 
administration 
of  justice  act. 


Rule^f  court 
therecm. 


Timet  and  model 
ofprocee^ng 
appointed  thexe- 
by. 


jL  he  jurisdiction  of  his  Majesty's  court  of  Session  of  the  county 
palatine  of  Chester,  and  of  the  judges  thereof,  and  of  his  court  of 
Exchequer  of  the  said  county  palatine,  and  of  the  Chamherlain  and 
Vice  Chamberlain  thereof,  and  also  of  his  judges  and  courts  of  Great 
Sessions,  in  the  Principality  of  WcdeSy  having  been  abolished  by  the 
administration  of  justice  act%  it  was  enacted  thereby,  that,  ^  all  suits 
"  at  law  then  dependii^  in  any  of  the  said  courts,  shall  be  transferred 
'*  to  the  court  of  Exchequer,  there  to  be  dealt  with  and  decided  ac- 
"  cording  to  the  practice  of  the  said  court  of  Exchequer,  or  of  the 
<*  court  from  whence  the  same  shall  be  transferred,  according  to  the 
"  discretion  of  the  court  to  which  the  same  shiall  be  transferred ; 
"  which  court  shall,  for  the  purpose  of  sudi  suits  only,  be  deemed 
'*  and  taken  to  have  all  the  power  and  jurisdiction,  to  all  intents  and 
**  purposes,  possessed  before  the  passing  of  that  act,  by  the  court  from 
"  whence  such  suit  shall  be  removed."  On  diis  act»  rules  of  court 
were  made,  in  the  Exchequer  of  Pleas,  by  one  of  which  it  is  ordered^ 
that  '<  as  to  all  suits  at  law  depending  in  any  of  the  said  courts,  on 
the  twelfth  day  of  October  then  last  past,  the  same  shall  be  dealt  with 
and  decided  according  to  the  practiceof  the  said  court  of  Exchequer; 
unless  that  ^ourt,  or  a  baron  thereof  at  chambers^  shall,  upon  spedal 
application,  upon  notice  to  an  adverse  party,  otherwise  direct"  ^ 

Particular  times  and  modes  of  proceeding  are  appointed  by  the 
above  rules,  in  cases  where  process  shall  have  been  served,  and  the 
plaintiff  shall  not  have  declared ;  or  in  which  a  declaration  has  been 
delivered  or  filed  in  the  court  of  Sessions ;  or  interlocutory  or  final 
judgment  shall  have  been  signed,  in  any  of  the  courts  abolished  by 


•  11  Geo.  IV.  &  1 W.  IV.c  70.  ^  14. 
And  for  cases  determined  on  the  abo^e  act, 
see  Jones  o.  Clark,  1  Cromp.  &  J.  WJ. 
Wiltiams  v.  Williams,  Id.  S87.  1  Tyr. 
Rep.  351.  S.  C  Same  o.  Same,  8  Cromp. 
&  J.55.    Ree8V.Rees,  2Tyr.  Rep.  S84. 


Thomas  v,  Williams^  8  Dowl.  Rep.  6d6. 
10  Leg.  Obs.  158.  S.  C  HoweU  v.  Brown, 
3  DowL  Rep.  806 ;  and  see  Tidd  Pnc. 
9  Ed.  897. 

»>  R.  M.  1  W.  IV.  reg,  IIL  §  1.     1 
Cromp.  &  J.  S8S.     1  Ty.  Rep.  164. 
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that  act.  And  it  is  thereby  further  ordered  * ,  that  "  any  proceeding 
taken  in  any  court  abolished  by  the  said  act,  may  be. continued  by 
way  of  suggestion,  in  the  said  court  of  Exchequer ;  such  suggestion 
being  subject  to  correction,  upon  a  summons  for  the  purpose,  by  any 
of  the  barons  of  that  court." 


When  an  action  is  commenced  in  an  inferior  court,  it  may  be  removed  Means  of  re- 

into  the  court  of  King's  Bench,  Common  Pleas,  or  Exchequer,  by  writ  fro^^^^f^^^J"* 

of  certiorari  ^,  or  habeas  corpus  ^,  from  inferior  courts  of  record ;  or  by  courts. 

writ  of  ponCj  recordari  facias  loquehm^  or  accedas  ad  curiam^,  from 

such  as  are  not  of  record  ^.     In  an  action  or  suit  on  the  common  law  Removal  of 

aide  of  the  court  of  the  Fice  Warden  of  the  Stannaries  of  Cornwall,  T^^J^ 

it  is  enacted  by  a  late  statute',  that  "  it  shall  be  lawful  for  the  court  n^y  court  of 

ComuHillf  into 
"  of  King's  Bench  at  Westminster,  on  the  application  of  any  party  to   k.  B. 

**  any  such  action  or  suit,  on  special  and  sufficient  cause  shewn  by 

**  affidavit,  to  the  satisfaction  of  the  said  court  of  King's  Bench,  that 

**  an  impartial  or  sufficient  trial  cannot  be  had  in  such  court  of  the 

Vice  warden,  to  remove,  by  writ  of  certiorari,  all  proceedings  which 

may  have  been  had  in  such  action  or  suit,  and  to  deal  therewith, 

'*  and  to  make  such  orders  respecting  the  same,  and  the  future  trial 

"  of,  and  proceedings  in  such  action  or  suit^  as  to  the  said  court  of 

*'  King's  Bench  shall  seem  meet." 

When  special  bail  were  put  in  upon  a  habeas  corpus,  and  notice  Time  allowed 

thereof  given  to  the  plaintiff's  attorney,  he  was  formerly  allowed  ^j^\,  ^^^S^  ^^ 

twenty-eight  days  in  the  King's  Bench,  or,  in  the  Common  Pleas,  corpus. 

twenty  days  s  after  they  were  put  in^  to  except  to  them :   But,  by  a 

general  rule  of  all  the  courts  \   "  the  time  allowed  for  excepting  to 

bail,  put  in  upon  a  habeas  corpus,  ^hall  be  twenty  days." 


« 


«( 


•  R  M.  1  W.  IV.  reg.  III.  §  6.  1 
Cromp.  &  J.  284,  6.     1  Tyr.  Rep.  166. 

^  For  the  nature  of  the  writ  of  certiorari, 
and  when  it  Ues,  in  general,  for  the  re- 
moval of  causes  from  inferior  courts,  see 
Tidd  Frtu:,  9  £d.  S98,  &c.  or  may  be  had 
after  judgment  therein,  for  tlie  purpose  of 
obtaining  execution,  id.  401,  &c. 

*  For  the  mode  of  proceeding  by  habeas 
corpus,  for  the  removal  of  causes  from  in- 
ferior courts,  see  Tidd  Phtc.  9  £d.  40S, 
&c 

^  For  the  means  of  removing  causes 
from  inferior  courts,  by  writ  of  pone, 
recordari  f ados  loqudam,  or  accedas  ad 


curiam,  see  Tidd  Prac,  9  £d.  414,  &c.  ; 
and  see  stat  1  W.  IV.  c.  7.  §  9.  as  to 
the  return  of  these  and  other  writs,  for  re- 
moving suits  from  inferior  courts,  into  the 
Common  Pleas  at  Lancaster, 

«  For  the  practice,  on  the  removal  of 
causes  in  general  from  inferior  courts,  see 
Tidd  Prac.  9  Ed.  897,  &c 

f  6  &  7  W.  IV.  c.  106.  $  42. 

«  R.  M.  1664.  §  11.  R.  H.  18  &  14 
Car.  II.  C.  P.;  and  see  Tidd  Prac.  9  Ed. 
409j 

>»  R.  H.  2  W.  IV.  reg,  I.  §  25.  3 
Bam.  &  Ad.  377.  8Bing.29I.  2  Cromp. 
&  J.  176. 


200 


REMOYAIf  OF   CAUSE9. 


Time  for  giving 
rule  to  dedare, 
on  remoTal  of 


cause. 


Demand  of  de- 
claratioD  neoes- 
sary,  before  turn 
pros  can  be 
signed. 


Uniformity  of 
process  act  does 
not  extend  to 
inferior  courts. 


Writs  for  re- 
moving suits 
firom  inferior 
courts,  into  C.  P. 
at  Lancatter, 
how  returnable. 


On  the  removal  of  a  cause  from  an  inferior  court,  by  writ  of  panef 
or  recordari,  &c.  the  rule  to  declare  might  formerly  have  been  given,  in 
the  King's  Bench,  within  fourteen  days%  or,  in  the  Common  Pleas» 
within  four  days  after  the  end  of  the  term^:  And  now,  by  a  general 
rule  'of  all  the  courts  ^,  **  where  a  cause  has  been  removed  from  an 
inferior  court,  the  rule  to  declare  may  be  given  within  ybur  days  after 
the  end  of  the  term  in  which  the  writ  is  returned." 

When  the  writ  of  pone  or  recordari^  &c.  was  brought  by  the  de- 
fendant, if  the  return  had  been  filed  on  or  before  the  appearance 
day,  there  was  formerly  no  occasion  to  demand  a  declaration  in 
writing^;  but  otherwise  a  written  demand  was  necessary^:  And 
now,  by  a  general  rule  of  all  the  courts  '^  *'  no  judgment  of  nonpros 
shall  be  signed,  for  want  of  a  declaration,  until  your  days  next  aft^r 
a  demand*  thereof  shaU  have  been  made  in  writing,  upon  the 
plaintifl^  his  attorney  or  agent,  as  the  case  may  be." 

The  uniformity  of  process  act  ^  does  not,  we  have  seen  ^  extend 
to  any  cause  removed  into  either  of  the  superior  courts  of  law  at 
Westminster,  by  writ  of  pone,  certiorari^  recordari  facias  loquelam, 
habeas  corpus^  or  otherwise.  The  proceedings  therefore,  in  actions 
of  replevin^  imd  other  personal  actions,  commenced  in  inferior 
courts,  and  removed  from  thence  into  superior  ones,  are  not  affected 
by  that  act^. 

Previously  to  tlie  statute  1  W.  IV.  c.  7.  persons  suing  in  the  inferior 
courts  of  the  county  palatine  of  Lancaster^  were  oflen  vexatiously 
delayed  in  the  recovery  of  their  just  demands,  by  the  removal  of 
their  suits  into  the  court  of  Common  Pleas  at  Lancaster,  by  reason 
that  the  writs,  whereby  the  same  were  removed,  could  be  made 
returnable  only  at  the  assizes  holden  for  the  said  county^;  for 
remedy  whereof  it  is  enacted,  by  the  above  statute  \  that  '*  all  writs 
"  of  pone  loquelam^  recordari  facias  loquelam,"  accedas  ad  curiam, 
<'  and  all  other  writs  lawfully  issued  out  of  the  Chancery  of  the  said 


*  Edwards  o.  Dunch,  1]  East,  18S. 

^  Allen  V,  Millward,  H.  SO  Oeo.  III. 
C.  P.  Imp.  C.  P.  7  Ed.  5SS,  4. ;  and  see 
riddPyoc.9Ed.  417,  18. 

•^  R.  H.  2  W.  IV.  reg,  I.  $  87.  8 
Bam.  &  Ad.  879.  8  Bing.  298.  ft 
Cromp.  &  J.  179.;  and  see  R.  H.  8  W. 
IV.  reg,  I.  $  88.  8  Bam.  &  Ad.  879.  8 
Bing.  298.     2  Cromp.  &  J.  179. 

'  James  o.  Moody,  1 H.  Blac.281.  2 
Moore^  648.  (c.) 

•  Taylor  v.  Biaxland,  Pr.  Reg.  870. 


Cas.  Pr.  C.  P.  55.  S.  C. ;  and  seeTidd 
Prac  9  Ed.  417,  8. 

'  R.  T.  3  W.  IV.  reg.  IV.  2  Bam. 
&  Ad.  789.  7  Bing.  784.  1  Cromp.  & 
J.  471. 

'  Append,  to  Tidd  Sup,  1882,  pp.  106>y 
7. 

»  2  W.  IV.  c.  89. 

»  Jnte,  17,  18. 

^  Ante,  CO. 

'  §9. 


it 
it 
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*'  county  palatine  of  Lancaster,  for  the  removal  of  causes  from  the 
*'  inferior  courts  of  the  said  county,  into  the  said  court  of  Common 
''  Pleas,  which  shall  be  issued  after  the  expiration  of  fourteen  clear 
days  next  after  the  passing  of  that  act,  shall  be  made  returnable 
on  the  Jirst  Wednesday  in  the  month,  next  after  the  issuing  thereof, 
"  unless  in  the  meantime  the  assizes  shall  be  holden  for  the  said 
**  county,  and  if  the  assizes  shall  be  holden  in  the  meantime,  then  on 
**  the  first  or  last  day  of  such  assizes,  as  the  case  may  be,  next  after 
"  the  issuing  thereof;  and  that  all  such  writs,  made  returnable  at 
"  any  other  time  than  according  to  the  provision  thereinbefore  con- 
**  tained,  shall  be  utterly  null  and  void  to  all  intents  and  pur- 
"  poses." 


CHAP.  XVII. 


Of  the  Declaration. 


Declaration, 
how  treated  of. 


What 


In  chief. 


By  the  bye. 


Xn  the  present  Chapter,  it  is  intended  to  treat  of  the  declaration, 
and  manner  in  which  it  is  affected  by  the  uniformity  of  process  act » ; 
with  the  alterations  which  have  been  made  therein,  by  rules  of  court, 
and  judicial  decisions.  These  alterations  principally  relate  to  the 
time  and  mode  of  declaring,  and  the  consequences  of  not  declaring 
in  due  time  ;  and  may  be  classed  under  the  following  heads :  1.  the 
time  for  declaring,  absolutely  or  de  bene  esse,  and  mode  of  obtaining 
further  time ;  2,  the  title  of  the  declaration ;  3.  the  venue ;  4.  the 
commenceTfient  of  the  declaration ;  5.  its  correspondence  with  the  pro- 
cess ;  6.  the  ybrm  of  declaring  on  bills,  or  notes,  &c. ;  7.  when  several 
counts  are  prohibited,  or  allowed ;  8.  the  conchision  of  the  declara- 
tion ;  9.  when  it  is  delivered  or  filed,  absolutely  or  de  bene  esse;  10. 
the  judgment  of  nan  pros  for  not  declaring;  and  lastly,  as  incident 
thereto,  the  rule  to  declare,  and  demand  of  declaration. 

The  declaration  is  a  specification,  in  legal  form,  of  the  circum- 
stances which  constitute  the  c&use  of  action ;  and  it  is  either  in  chief, 
or  by  the  hye  \  When  the  defendant  has  entered  an  appearance,]  or 
the  plaintiff  has  appeared  for  him,  on  serviceable  process,  or  special 
bail  has  been  put  in  and  perfected  on  bailable  process,  the  plamtiff 
may  declare  against  him  in  chief  and  proceed  thereon  to  judgment 
and  execution. 

In  the  King's  Bench,  when  the  defendant  had  appeared  and  filed 
bail,  upon  a  bill  of  Middlesex,  or  latitat,  &c.  or  the  plaintiff  had  filed 
it  for  him  according  to  the  statute,  the  plaintiff  might  formerly  have 
declared  by  the  bye,  in  as  many  different  actions  as  he  thought  fit, 
at  any  time  before  the  end  of  the  term  after  the  xetum  of  the  pro- 
cess ^>  It  was  also  a  settled  point,  that  when  bail  was  filed  by  the 
defendant,  upon  a  bill  of  Middlesex,  or  latitat,  &c.  any  other  person, 


*  2  W.  IV.  c.  S9.;  and  as  to  the  de- 
claration in  genera],  see  Tidd  Prac.  9  Ed. 
419,  &c. 

b  As  to  declarations  in  cfurf,  and  by  the 
6ytf,  and  the  time  and  mode  of  declaring 


absolutely,  orde  bene  cue,  see  Tidd  Frac.  9 
Ed.  Chap.  XVII.  p.  419,  &c. 

'  R.  M.  10  Geo.  II.  reg.  1.  (6.)  K.  B, 
but  see  Gilb.  K.  B.  810. 
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besides  the  plaintiff,  might  have  declared  against  him  by  the  bye^  at 
any  time  daring  the  term  wherein  the  process  was  returnable,  sedente 
curid  K  In  actions  by  original  in  the  King's  Bench,  the  practice  of 
declaring  by  the  bye  was  similar  to  that  in  the  Common  Pleas; 
where  the  same  plaintiff  was  allowed  to  declare  against  the  defendant 
by  the  bye,  in  as  many  different  actions  as  he  might  think  fit,  at  any 
time  before  the  end  of  the  next  term  after  the  return  of  the  pro* 
cess  '^ :  But  he  could  not  have  declared  by  the  bye,  after  the  end  of 
that  term  ^ ;  nor  could  any  other  person  have  declared  by  the  bye, 
except  the  plaintiff^.  In  the  Exchequer  of  Pleas^  the  plaintiff  was 
allowed  to  declare  by  the  bye,  at  any  time  during  the  term  in  which 
the  process  was  returnable  ® ;  or,  as  it  seems,  before  the  end  of  the 
term  next  after  that  in  which  the  process  was  returnable  ' ;  but  no 
person  could  declare  by  the  bye,  except  the  original  plaintiffcr.  As 
it  is  declared,  however,  by  the  uniformity  of  process  act  ^,  that  the 
writs  thereinbefore  authorized  shall  be  the  only  writs  for  the  com- 
mencement of  personal  actions,  in  any  of  the  courts  therein  men- 
tioned^ in  the  cases  to  which  such  writs  are  applicable  S  and  as 
the  proceedings  under  that  act  may,  generally  speaking,  be  had  in 
vacation^  as  well  as  in  term  time,  it  has  been  doubted,  whether  the 
practice  of  declaring  by  the  bye  is  not  altogether  abolished  ^.  But 
It  seems  thAt  the  same  plaintiff  may,  after  the  defendant  has  ap- 
peared, declare  against  him  by  the  bye,  for  a  different  cause  of  action 
from  what  is  expressed  in  the  process^;  though  it  is  generally 
agreed,  that  no  other  person,  except  the  plaintiff,  can  declare  by  the 
bye. 

The  plaintiff  was  formerly  allowed  to  declare  absolutely  against  the  Time  formerly 
defendant  after  appearance,  at  any  time  before  the  end  of  the  next  ^iJ^  ab^j^^ 
term  after  the  return  of  the  process  ™.  And,  in  order  to  expedite  or  de  bene  eue, 
the  cause,  it  was  formerly  usual,  in  the  King's  Bench  ^y  and  Exche- 


*  Dennis  9.  Mannaring,  Popb.  145. 
Jonei  (at  Banda)  v*  Bodinner,  Cartb.  S77. 
1  Solk.  2.  S.  C.  Gilb.  K.  B.  810.  842. 
Sulyard  o.  Harris,  4  Bur.  2181.  Smith 
V.  MoUer,  8  Dumf.  &  E.  627. 

^  Wredce  v.  Bobbins,  Pr.  Reg.  148. 
'    °  Dunn  V,  Hutt,  Barnes,  846. 

^  Methwin  v.  Pople^  Cas.  Pr.  C.  P.  6. 

*  Man.  Ex.  Pr.  181,  2. 

f  Dax  Excheq.  1  Ed.  68. 
,  ■  Man.  Ex.  Pr.  182.  Griffith  v,  Hum- 
phreys, 3  Younge  &  J.  218  ;  and  see  Tidd 
Prac.  0  £d.  419.  434,  5. 


»»  2  W.  IV.  c.  89.  5  21. 

1  AfUe^  69. 

^  Sup.  to  Petersd.  Pr.  20.  1  CbiU 
Archb.  Pr.  180.    4  Ner.  &  M.  877.  (a.) 

>  Sed  guare;  and  see  Athert  Pr.  89» 
90.  102,  &c. 

""  Tidd  JVvic  9  Ed.  482,  &c 

*  Brook  V.  Bennett,  S  Smith,  R.  482. 
Stewaxdo.  Lund,  12  East,  116.  M'Quoick 
V.  Davis,  2  Chit.  R.  164.  Hill «.  Parker, 
id.  166.  Bell  v.  Vincent,  7  DowL  &  R. 
288. 
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quer  *,  to  serve  the  process  on  the  return  day,  and  to  file  the  deck* 
ration  de  bene  esse,  and  give  notice  thereof  to  the  defendant,  on  the 
same  day ;  and,  in  the  Common  Pleas,  notice  of  the  declaration  be- 
ing so  filed  might  have  been  given  on  the  return  day  of  the  writ,  at 
the  time  of  serving  it^.  But  this  practice  having  been  productive 
of  great  inconvenience,  by  subjecting  the  defendant  to  the  payment 
of  unnecessary  costs,  if  he  were  inclined  to  settle  the  action  in  the 
first  instance,  a  general  rule  was  made  in  all  the  courts  °,  that  "  no 
declaration  de  bene  esse  should  be  delivered  ^,  until  the  expiration  of 
six  days  from  the  service  of  the  process,  in  the  case  of  process  which 
is  not  bailable,  or  until  the  expiration  of  six  days  from  the  time  of 
the  arrest,  in  case  of  bailable  process ;  and  such  six  days  shall  be 
reckoned  inclusive  of  the  day  of  such  service  or  arrest ; "  which  rule 
applied  to  declaradons^/eJ,  as  well  as  deliveredy  de  bene  esse  ^.  And  as 
this  rule  might  have  enabled  a  defendant,  when  served  with  process, 
or  arrested  within  six  days  of  the  end  of  an  issuable  term,  to  prevent 
the  plaintiff  firom  declaring^  so  as  to  have  a  plea  of  the  term  ^^  and 
proceed  to  trial  at  the  next  assizes,  it  was  ordered,  by  a  subsequent 
rules,  that  ''  in  Hilary  and  Trinity  terms,  a  plaintiff,  in  any  country 
cause,  might  file  or  deliver  a  declaration  de  bene  esse,  within/our  days 
Time  now  al-  after  the  end  of  the  term,  as  of  such  term."  These  rules,  however^ 
!Scail**°'^"      ^®'®  virtually  abolished  by  the  uniformity  of  process  atet**;  and  it 

is  now  settled,  agreeably  to  that  act,  that  "  when  the  defendant  has  en- 
tered an  appearance,  or  the  plaintiff  has  appeared  for  him,  on  service- 
able process,  the  plaintiff  may  declare  absolutely,  {pt,  as  it  is  some- 
times, though  improperly,  called  in  chiefs,)  against  him,  either  in 
term  or  vacation,  except  between  the  tenth  of  August  and  twenty- 
fourth  of  October,  at  any  time  before  the  end  of  the  next  term  after 
the  eighth  day  inclusive,  from  the  service  of  the  writ.  And  if  a 
defendant  enter  an  appearance  to  a  writ  of  summons,  before  the  ex- 
piration of  the  eight  days  allowed  for  that  purpose,  the  plaintiff  may, 

*  Mayor,  &c.  of  Derby  v.  Wheeldon,  *  Giles  v.  Gale,  M.  18SI.  C  P.  S 
9  Price,  16S.    Nock  v.  SoutbaU,  M'Qd.      Leg.  Ob«.  98. 

669.     18  Price,  800.  S.  C  '  Chit.  Pr.  77.  n, 

>»  Haynes  ».  Jonea,  8  Taunt  404.  Wal.  »  R.  H.  2  W.  IV.  reg.  III.   8  Barn, 

lancke  {or  IVallbank)  v.  Abbott,  6  Taunt  &  Ad.  891.     8  Bing.  806.     2  Cnmip.  Sl 

127.     1  Moore^  678.  S.  C. ;  and  teeTidd  J.  199, 200. 

Prac.  9  Ed.  466.  i"  2  W.  IV.  c.  89;  and  see  Fish  v. 

•  R.  T.  1  W.  IV.  reg.  VI.  2  Barn.  Palmer,  2  Dowl.  Rep.  460.  per  Parke,  J. 
&Ad  789.  7  Bing. 784.  1  Cromp.  &  *  R.  M.  1  W.  IV.  reg,  II.  §  II.  1 
J.  472.  Cromp.  &  J.  279.     1  Tyr.  Rep.  161,  2. 

«>  The  usual  words  "./!fcd  or''  are  here  R.  M.  3  W.  IV.  reg.  II.  4  Barn.  &  Ad. 
omitted.     Chit.  Fr.  77.  n.  8,  4.    9  Bing.  446.     1  Cromp.  &  M.  5. 
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it  seems,  immediately  declare  against  him*;  but  otherwise,  he  can- 
not declare  mitil  eight  days  after  the  service,  inclusive  of  the  day  of 
serving  the  writ,  have  expired :  if  he  do,  he  will  not  be  entitled  to 
the  costs  of  his  declaration  ^.  And  as  the  plaintiff  may  enter  an  ap- 
pearance for  the  defendant,  when  he  has  been  served  with  a  writ  of 
summons,  or  a  distringas  has  been  executed,  there  seems  to  be  no 
occasion  for  his  declaring  de  bene  esse,  on  serviceable  process. 

Where  special  bail  has  been  put  in  and  perfected  for  the  defend-  Oo  bailable 
ant,  on  bailable  process,  the  plaintiff  may  declare  absolutely  against  P'^^'^'** 
him,  in  term  or  vacation,  with  the  exception  before  mentioned,  at 
any  time  before  the  end  of  the  next  term  after  the  execution  of  the 
writ.     And,  by  a  general  rule  of  all  the  courts  <^,  it  is  ordered,  that 
"  upon  all  writs  of  capias,  where  the   defendant  shall  not  be  in 
actual  custody,  the  plaintiff,  at  the  expiration  of  eight  days  after  the 
execution  of  the  writ,  inclusive  of  the  day  of  such  execution,  shall 
be  at  liberty  to  deqlare  de  bene  esse,  in  case  special  bail  shall  not 
have  been  perfected :  And  if  there  be  several  defendants,  and  one  When  one  de^ 
or  more  of  them  shall  have  been  served  only,  and  not  arrested,  and  ^^^^jf  "noY^J' 
the  defendant  or  defendants  so  served,  shall  not  have  entered  a  com-  served. 
mon  appearance,  the  plaintiff  shall  be  at  liberty  to  enter  a  common 
appearance  for  him  or  them,  and  declare  against  him  or  them  in 
chiefs,  and  de  bene  esse  against  the  defendant  or  defendants  who 
shall  have  been  arrested,  and  shall  not  have  perfected  special  bail." 

If  the  plaintiff  be  not  ready  to  declare  in  due  time,  he  may  obtain  Rule  for  time  to 
a  side-bar  or  treasury  rule  from  the  clerk  of  the  rules  in  the  King's  ^  ^^^' 
Bench  ®,  or  one  of  the  secondaries  in  the  Common  Pleas  ',  for  time 
to  declare ;  and,  in  the  Common  Pleas,  there  is  no  difference  in  this 
respect,  between  a  rule  for  time  to  declare  in  replevin,  and  in  other 
actions  ^.  In  the  Exchequer  of  Pleas,  the  mode  of  obtaining  time  to 
declare  was  by  summons,  and  order  of  a  baron  ^ ;  and  the  time  given 
was  in  the  discretion  of  the  baron  making  the  order,  regulated  by  the 
cause  of  action,  and  circumstances  of  the  case  K .  But,  by  a  general 
rule  of  all  the  courts  ^,  "  the  plaintiff  may  have  a  rule  for  time  to 
declare  in  the  court  of  Exchequer,  as  well  as  in  the  other  courts." 

If  the  plaintiff  be  still  unprepared,  he  may  obtain  rules  for  further  For  further 

time. 

•  Morris  V,  Smith,  2   Cromp.    M.  &  .  Append,  to  Tidd  Prac.  9  Ed.  IdS. 
R.  814.      1  Gale,  187.      4  Dowl.  Rep.  t  j^,  ^, 

198.     10  Leg.  Oba.  414,  16.  S.  C  b  Craven  v,  VavMour,  6  Taunt  86. 

*  Fish  V.  Palmer,  2  Dowl.  Rep.  460.  h  jy^x,  Pr.  1  Ed.  64. 

8  Leg.  Obs.  801.  S.  C.  i  Prfce,  Pr.  216 ;  and  see  Tidd  Prac, 

«  R.  M.  3  W.  IV.  «g.  11.     4  Barn.  9  Ed.  428,  4.  484. 
Sl  Ad.  8, 4.  9  Bing.  446.  1  Cromp.  &  M.  6.  *  R.  H.  2  W.  IV.  reg,  L  §  88.  8  Barn. 

^  jinte,  204.  &  Ad.  879. 8  Bing.  298.  2  Cromp.  &  J.  179. 
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to  declart. 


time  to  declare  \  which  were  formerly  granted  from  the  beginning 
to  the  end  of  the  term,  and  from  the  end  of  one  term  to  the  begin- 
ning of  another,  alternately;  but  are  now  usually  limited  to  a  month  ^, 
though  a  longer  time  may  be  obtained  if  necessary  ^,  And  where  one 
of  two  defendants  is  in  custody,  and  the  plaintiff  is  proceeding 
to  outlawry  against  the  other,  he  may  obtain  time  to  declare  against 
the  prisoner,  by  application  to  the  court  or  a  judge,  until  the  out- 
Peremptory  ride  lawry  of  the  other  defendant  is  perfected  ^.     But,  after  several  rules 

have  been  obtained,  the  courts  will  make  a  peremptory  one,  for  the 
plaintiff  to  declare.  The  rule  for  this  purpose,  in  the  King's  Bench, 
was  absolute  in  the  first  instance  * ;  and  drawn  up  on  a  motion  paper 
signed  by  counsel :  In  the  Conunon  Pleas>  it  was  formerly  a  rule  to 
shew  cause  ':  but,  by  a  general  rule  of  all  the  courts  0,  **  a  rule  to 
declare  peremptorily^  may  be  absolute  in  the  first  instance." 

Mr.  Justice  BuUer  having  expressed  an  opinion,  in  the  case  of 
Worley  v.  Lee\  that  by  the  general  rules  of  law,  a  plaintiff  must 
have  declared  against  a  defendant  within  tnehe  numthe  after  the  re- 
turn of  die  writ,  though,  by  the  rules  of  the  court,  if  he  did  not 
deliver  a  declaration  within  two  terms,  the  defendant  might  have 
signed  a  judgment  of  mm  pros^  it  was  settled,  agreeably  to  that 
opinion,  that  unless  he  took  advantage  of  the  plaintiff's  neglect,  by 
signing  a  judgment  o£  nonpros,  the  plaintiff  might  deliver  his  decla- 
ration, at  any  time  within  a  year  next  after  the  return  of  the  writ  K 
But,  by  a  general  rule  of  all  the  courts  S  *'  a  plaintiff  shall  be  deemed 
out  of  court,  unless  he  declare  within  one  year  afber  the  process  is 
returnable."  And  where  an  action  is  removed  firom  an  inferior  court, 
by  writ  of  ha^as  corpus,  the  cause  is  not  out  of  court,  till  a  year 
after  the  return  of  the  writ  by  which  the  action  is  removed  K  There- 
fore, where  a  party,  arrested  in  a  suit  commenced  in  a  borough  court, 


Flaintiirmust 
declare  within  a 
year. 


*  Append,  to  Tidd  Sup.  18SS.  p. 
290. 

*  Chit.  Archb.  Pr.  4  Ed.  219. 

'  Richardson  e.  PoUen,  I  Hodges,  76 ; 
and  see  8  Chit  Gen.  Pr.  447. 

^  De  Lanooy  v.  Benton,  1  Scott»  S86. 

*  Append,  to  Tidd  Prac.  9  Ed.  Chap. 
XVII.  $  6. 

f  /</.  §  6  ;  and  see  Tidd  Prac.  9  Ed. 
424.  487, 8. 

«  R.  H.  2  W.  IV.  reg.  1.  §  89.  8 
Bam.  &  Ad.  879.  8  Bing.  298.  2  Cromp. 
&.  J.  179. 

k  2Dumf.  ftE^llS. 


'  Penny  v.  Harrey,  8  Dumf.  &  £.  128; 
4.  Sherson  v.  Hughes,  6  Dumf.  &  K, 
85.  Parsons  v.  King,  7  Dumf.  &  £.  7. 
but  see  Barnes  9.  Geering,  12  Mod.  217. 
Sykes  v.  Bauwens,  2  New  Rep.  C.  P. 
404.  Morton  v.  Grey,  9  Bam.  &  C 
544;  and  see  Tidd  JVtic.  9  Ed.  421. 
Kirby  v.  Snowden,  4  DowL  Rep.  191. 
10  Leg.  Obs.  882.  S.  C. 

k  R.  H.  2  W.  IV.  ft^.  I,  §  85.  8 
Bam.  &  Ad.  879.  6  Bing.  298.  2 
Cromp.  &  J.  178. 

'  Norrish  v.  Richards,  5  Nev.  &,  M. 
2«8.     1  Har.  &  W.  487.  S.  C. 
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removes  a  cause  by  hahetis  corpus  into  the  King's  Bench,  and  no 
further  proceedings  are  had^  the  suit  is  not  determined,  so  as  to 
support  an  action  for  a  malicious  arrest,  until  a  year  after  the  return 
of  the  habeas  ^,  But  proof,  in  an  action  for  a  malicious  arrest,  that 
no  declaration  was  filed  or  delivered  within  a  year  after  thq  return 
of  the  writ,  has  been  deemed  sufficient  to  shew  a  determinati<Hi  of  the 
suit  ^.  And  the  proceedings  were  stayed  in  an  action  against  the 
sheriif,  where  the  plaintiff  had  not  declared  within  a  year  after  the 
service  of  a  writ  of  summons ;  although  the  proceedings  had  been 
stayed  in  the  mean  time,  by  a  rule  to  shew  cause  under  the  inter- 
pleader act,  which  rule  was  ultimately  discharged  °.  The  rule,  how<- 
ever,  as  to  declaring  within  a  year,  does  not  apply  to  the  writ  of 
qwire  impedit  ^ :  But,  according  to  the  rule  of  the  common  law, 
which  applies  to  all  forms  of  action,  the  plaintiff  in  quare  impedit 
ought  to  declare  within  a  year ;  which  is  to  be  reckoned  from  the  time 
of  the  return  of  the  writ,  and  not  from  the  day  of  the  defendant's 
appearance*. 

The  declaration  must  be  entitled^  on  the  face  of  it,  in  the  court  in  Title  of  deelara- 
which  the  action  is  brought  ® :   and  it  was  formerly  necessary  that       ' 
it  should  be  entitled  in  term.     When  the  cause  of  action  would  admit 
of  it,  it  was  usual  in  practice  to  entitle  the  declaration  generally,  of 
the  term  in  which  the  writ  was  returnable;   and  though  filed  or 
delivered,  it  could  not  regularly  have  been  entitled  of  a  subsequent 
term  ^    But  the  declaration  must  always  have  been  entitled  after  the 
time  when  the.  cause  of  action  was  stated  to  have  accrued :  Therefore, 
when  the  cause  of  action  was  stated  to  have  accrued  after  the  first 
day  of  the  term  in  which  the  writ  was  returnable,  the  declaration 
must  have  been  entitled  of  a  subsequent  day  in  that  term,  and  not  of 
the  term  generally ;  for  a  general  title  referred  to  the  first  day  of  the 
term,  and  upon  such  a  title  it  would  have  appeared  that  the  action  was 
commenced  before   the   cause  of  action  accrued  s.       As  the  pro- 
ceedings, however,  may  now  be  had,  except  at  certain  times,  in  term 
or  vacation**,  it  was  ordered  by  a  general  rule  of  all  the  courts*,  that 


*  Norrish  v.  Richards,  5  Nev.  &  M. 
268.     1  Har.  &  W.  487.  S.  C. 

**  Fierce  v.  Street,  3  Bam.  &  Ad.  807. 

'  Unitev.  Humpheiy,  SDowl.Rep.d32. 
9  Leg.  Obs.  510,  11.  S.  C.  per  PcUteton, 
J. 

d  Barnes  v.  Jackson,  1  Bing.  N.  R. 
645.  1  Scott,  520.  1  Hodges,  59.  3 
Dowl.  Rep.  404.    9  Leg.  Obs.  895,  6. 


^  RipKng  (or  Kipling)  v.  Watts,  4 
Dowl.  Rep.  890.  I  Har.  &  W.  525.  1 1 
Leg.  Obs.  86.  S.  C. 

'  Smith  V.  Muller,  8  Dumf.  &  £.  624. 

'  For  the  mode  of  entitling  the  decla- 
ration, previously  to  the  late  rales,  see  Tidd 
Prae,  9  Ed.  426. 

»»  Antey  182,  8. 

»  R.  M.  3  W.  IV.  reg,  15.  4  Barn.  & 
Ad.  4.     9  Bing.  447.     1  Cromp.  &  M.  6. 
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"  every  declaration  shall  in  future  be  entitled  in  the  proper  court,  and 
of  the  day  of  the  month  and  year  on  which  it  is  filed  or  delivered." 
And,  by  a  subsequent  rule  *,  "  every  pleading,  as  well  as  the  de- 
claration, shall  be  entitled  of  the  da^  of  the  month  and  year  when 

Entry  of,  on  re-  the  same  was  pleaded,  and  shall  bear  no  other  time  or  date  ;  and 

every  declaration  and  other  pleading  shall  also  be  entered  on  the 
record  made  up  for  trial,  and  on  the  judgment  roll,  under  the  date  of 
the  day  of  the  month  and  year  when  the  same  respectively  took 
place,  and  without  reference  to  any  other  time  or  date,  unless  other- 
wise specially  ordered  by  the  court  or  a  judge."  The  former 
of  these  rules,  however,  does  not  apply  to  actions  of  ejectfnent  ^;  and 
they  seem  to  be  both  confined  to  actions  over  which  the  courts  of 
common  law  have  a  concurrent  jurisdiction ;  and  therefore,  they  do 
not  extend  to  real  actions,  or  revenue  causes  ^. 

Venue.  ^^  ^^  formerly  necessary  that  a  certain  place  should  be  alleged  in 

the  declaration,  where  every  material  and  traversable  fact  was  sup- 
posed to  have  been  done  ^ ;  which  was  called  the  venue :  And,  in 
actions  by  original,  the  venue,  in  the  King's  Bench,  must  formerly 
have  been  laid  in  the  county  where  the  writ  was  brought ;  and  if  it 
were  not  so  laid,  the  court  would  have  set  aside  the  proceedings  for 
irregularity,  and  the  plaintiff  would  have  lost  his  bail  ®.  But,  in  the 
Common  Pleas,  though  the  practice  was  formerly  the  same  as  in  the 
King's  Bench  ^,  a  rule  was  made  s,  that  "  where  an  arrest  was  by 
virtue  of  a  capias  ad  respondendum,  in  any  county,  and  bail  was 
put  in  thereupon,  and  the  plaintiff  thought  proper  afterwards  to 
declare  in  a  different  county,  it  should  not  be  deemed  a  waiver  of  the 
bail ;  but  the  recognizance  of  bail  should  be  as  effectual,  for  the  bene- 
fit of  the  plaintiff,  and  he  might  proceed  thereon  against  the  bail,  in 
the  same  manner  as  if  the  plaintiff  had  declared  against  the  defendant 
in  the  same  county  in  which  bail  was  put  in."  And  now,  by  a  general 
rule  of  all  tlie  courts  \  "  a  declaration  laying  the  venue  in  a  different 
county  from  that  mentioned  in  the  process,  shall  not  be  deemed  a 
waiver  of  the  bail." 

^  R.  PL  Gen.  H.  4  W.  IV.  reg.  1.  Ob«.  476.  &  C 
5  Bam.   &  Ad.  Append,  i.      10  Btng.  ^  Com.  Dig.  tit  Pleader,  C.  20. 

464.    2  Cromp.  &  M.  ]  1.  *  Yates  v.  Plaxton,  S  Lev.  235. 

^  Doe  d,  Haines  v.  Roe,  2  Moore  &  S.  ^  Crutchfield  v.  Sewords,  Barnes,  116. 

619.     Doe  d.  Fry  t>.  Roe,  3  Moore  &  S.  >  R.  H.  22  Geo.  III.  C.  P. ;  and  see 

570.     Doe  d.  Ashman  v.  Roe,  1  Biog.  Tidd  Prac.  9  £d.  294.  432. 
N.  R.  263.      1  Scott,  166.  S.  C.    Doe  »»  R,  H.  2  W.   IV.  n?g.  1.  §  40.    3 

d.  Evans  v.  Roe,  2  Ad.  &  £.  H.  Bam.  &  Ad.  379.     8  Bing.  293.     2 

<=  Miller  v.  MiUer,  1  Hodges,  81.      1  Cromp.  &  J.  179. 
Scott,  387.     3  Dowl.  Rep.  408.     9  Leg. 
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The  venue,  or  place  where  the  action  is  laid  and  intended  to  be  In  margin, 
tried,  is  inserted  in  the  margin  of  the  declaration ;  and  it  was  formerly 
holden>  that  the  county  in  the  margin  would  help  but  not  hurt*: 
Hence,  if  there  were  no  venue,  or  it  were  not  laid  with  certainty  \  in 
the  body  of  the  declaration,  reference  must  have  been  had  to  the 
margin ;  but  where  the  proper  venue  was  laid  in  the  body,  the  county 
in  the  margrin  would  not  vitiate  it^'.   And  now,  by  a  general  rule  of  all  Not  to  be 
the  courts^,  it  is  ordered,  that  "  the  name  of  a  county  shall  in  all  of dedaration!'^ 
cases  be  stated  in  the  margin  of  a  declaration ;  and  shall  be  taken  to 
be  the  venue  intended  by  the  plaintiff:  and  no  venue  shall  be  stated 
in  the  body  of  the  declaration,  or  any  subsequent  pleading:  Provided,   When  local  de- 
that  in  cases  where  local  description  is  now  required,  such  local  de-   cesnry.      °^ 
scription  shall  be  given."     But,  notwithstanding  this  rule,  it  is  not  a 
ground  of  special  demurrer,  that  a  venue  is  inserted  in  the  body  of  the 
declaration  * :  and  if  a  venue  be  improperly  stated  therein,  it  is  no 
ground  for  setting  aside  the  declaration ;  but  the  proper  course  is  to 
apply  t«  a  judge  at  chambers,  to  strike  it  out'. 

In  actions  by  billy  against  common  persons,  in  the  King's  Bench,  Declaration, 

the  declaration  formerly  beiran  by  statincr  the  defendant  to  be  in  cus-  ^^^  formerly 

,  .  commenced,  m 

tody  of  the  marshal;   or,  if  he  were  in  custody  of  the  sheriff,  or  actionsby Mff, 

bailiff  or  steward  of  a  franchise,  having  the  return  and  execution  of 

writs,  it  should  have  alleged  in  whose  custody  he  was,  at  the  time  of 

the  declaration^  by  virtue  of  the  process  of  the  court,  at  the  suit  of 

the  plaintiff!     If  the  action  were  brought  by  or  against  particular 

persons,  as  assignees,  executorsj  &c.  the  special  character  in  which 

they  sued,  or  were  sued,  should  have  been  set  forth  in  the  beginning 

of  the  declaration :  And  in  actions  against  attomies,  instead  of  stating 

that  they  were  in  custody  of  the  marshal  or  sheriff,  it  should  have 

been  stated  that  they  were  present  in  court;  or,  in  actions  against 

peers,  or  members  of  the  House  of  Commons,  that  they  had  privilege 

of  peerage,  or  of  parliament «. 


in  K.  B. 


*  1  Wms.  Saund.  5  Ed.  308.  (1.) 

*>  Sutton  V.  Fenn,  9  Blac.  Rep.  847. 
8  WUs.  839.  S.  C. 

'  Jodderell  v.  CoweU,  Cas.  Ump. 
Hardw.  348,  4.  Howie  v.  Haielwood, 
Barnes,  483.  Mellor  v.  Barber,  3  Dumf. 
&  E.  387.  Doe  d.  Goodwin  v.  Roe,  3 
DowL  Rep.  323.  9  Leg.  Obs.  301.  S.  C. 
per  PaUeaon,  J. ;  and  tee  Tidd  Prac.  9  Ed. 
294.  432. 

*  R.  P/.  Gm.  H.  4  W.  IV.  reg.  8.  6 
Bam.  &  Ad.  Append,  v.    10  Bing.  467. 


2  Cromp.  &  M.  16. 

^  Harper  v.  Chumneys,  2  DowL  Rep. 
680.  Farmer  v,  Champneys,  1  Cromp. 
M.  &  R.  369.  4  Tyr.  Rep.  869.  S.  C. 
Neill  V.  Davis,  2  Dowl.  Rep.  681.  1 
Cromp.  M.  A^R.  370.  S.  C.  Fisher  v. 
Snow,  3  DowL  Rep.  27. 

'  Townsend  v.  Gurney,  1  Cromp.  M. 
&  R.  590.  5  Tyr.  Rep.  214.  3  DowL 
Rep.  168.  9  Leg.  Obs.  110.  S.  C./wr 
Gumeyt  B. 

>  Tidd  Prac.  9  Ed.  482,  3. 
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As  now  regu- 
lated bv  R.  M. 
3  W.  IV.  reg, 
15. 


By  original,  in         In  actions  of  accouht,  covenantf  debt-t  annuUyt  detinue,  and  replevin, 

where  the'  original  was  a  summons,  the  declaration  by  original  writ  in 
the  King's  Bench  or  Common  Pleas,  began  by  stating  that  the  de- 
fendant was  summoned  to  answer:  in  actions  on  the  case,  trespass, 
ejectment,  &c.  where  the  original  was  an  attachment,  it  stated  that  he 
was  gttached  to  answer  \  In  the  Exchequer,  the  declaration  formerly 
began,  by  stating  that  the  plaintiff  was  a  debtor  to  the  king ;  or,  if 
the  action  were  brought  by  an  executor  or  administrator,  that  he  was 
a  debtor  to  him,  for  the  debts  of  the  testator,  or  intestate  \  but  since 
the  uniformity  of  process  act,  tliis  statement  is  unnecessary  ^.  The 
commencement  of  declarations,  however,  afler  summons  or  arrest,  on 
the  uniformity  of  process  act,  is  now  regulated  by  a  general  rule  of 
all  the  courts  ^,  which  prescribes  the  form  to  be  used  in  commencing 
them ;  1 .  afler  summons ;  2.  afler  arrest^  where  the  party  is  not  in 
custody ;  or  3.  where  he  is  in  custody ;  and  4.  afler  arrest  of  one 
defendant,  where  another  has  been  served  only.  But  this  rule,  we 
have  seen  ^,  does  not  extend  to  actions  commenced  in  inferior  courts, 
and  removed,  by  habeas  corpus,  into  the  King's  Bench:  Therefore,  in 
such  cases,  the  plaintiff  may  still  declare  against  the  defendant,  in 
the  old  form,  thus  :  '*  J.  B.  complains  of  C.  Z>.  being  in  the  custody 
of  the  marshal  of  the  Marshalsea  of  our  Lord  the  now  King,  before 
the  King  himself :  For  that^  &c."  ^  So,  the  rule  does  not  apply  to 
actions  of  ejectment  ^:  And  in  general,  the  date  of  the  writ  need 
not  be  stated  in  the  commencement  of  the  declaration,  although 
it  must  be  inserted  in  the  issue,  according  to  the  form  given  in  the 
By  R.  PI.  Gen,  schedule  to  the  pleading  rules  of  HiL  4  W.  IV. «.  By  one  of  these 
reg.  20.  rules  ^,    it   is  ordered,   that  "  in  all  cases  under  the  law  amend-- 

ment  act  ^  in  which,  afler  a  plea  in  abatement  of  the  nonjoinder 
of  another  person,  the  plaintiff  shaU,  without  having  proceeded 
to    trial    on   an  issue   thereon,   commence  another  action  against 


"  Com.  Dig.  tit  Pleader,  C  12.  2 
Wins.  Saund.  5  Ed.  (1.) »  and  see  Tidd 
Prac  9  Ed.  4SS.  Append,  thereto,  Chap. 
XVII.  §  7,  Ac.  Chap.  XLV.  §  60. 
Chap.  XLVI.  §  20,  &c. 

«>  Hrrst  (or  Hunt)  t>.  Fitt,  1  Croinp.  & 
M.  324.  S  Tyr.  Rep.  264.  1  DowL 
Rep.  659.  S.  C 

*  R.  M.  8  W.  IV.  reg.  16.  4  Barn. 
&  Ad.  4^  5.  9  Bmg.  447,  8.  1  Crotnp. 
&M.  841.  And  for  tbe  commeneement 
of  declarations,  see  1  Chit.  Jun.  H.  1,  &c« 

*  AnU,  17,  18.  60.  200. 


*  Dod  ».  Grant,  6  Nev.  &  M.  70. 

^  Doe  d.  Haines  o.  Roe,  8  Moore  &  S. 
619.  Doe  d.  Fry  «.  Roe,  8  Moore  &  S. 
870. ;  and  see  Doe  d.  GiUett  o.  Roe^  1 
Cromp.  M.  &  R.  19.  4  Tyr.  Rep.  649. 
2  Dowl.  Rep.  690.  S.  C. 

'  Dupre  o.  JUngridge^  2  DowL  Rep. 
584.  8  Leg.  Obs.  897.  S.  C.  jter  Patte^ 
ton,  J. 

^  R.  JRf.  Geru  H.  4  W.  IV.  reg.  20. 
5  Bam.  &  Ad.  Append,  vii.  10  Biog. 
469.     2  Croxnp.  &,  M.  19. 

«  8  &  4  W.  IV.  c.  42.  5  10. 
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the  defendant  or  defendants  in  the  action  in  which  such  plea  in 
abatement  shall  have  been  pleaded^  and  the  person  or  persons 
named  in  such  plea  in  abatement  as  joint  contractors,  the  .commence- 
ment of  the  declaration  shall  be  in  the  form  prescribed  by  that 
rule ;•"  which  will  be  found  in  the  Appendix  to  this  work*. 

The  declaration   should  regularly  correspond  with  the  process,  in    Correspondence 
the  names  of  the  parties  to  the  action,  the  description  of  the  character 
in  which  they  sue  or  are  sued,  and  the  nature  of  the  cause  of  action  ^4 
It  was  formerly  necessary  to  repeat  the  names  of  the  parties  through*  In  names  of 
out  the  declaration  ^  ;  but  it  was  afterwards  holden  to  be  no  objection  P*"*®** 
to  a  declaration,  that  the  parties,  having  been  once  called  by  their 
names,  were  afterwards  designated  by  the  terms  plaintiff  and  de* 
fendant  ^ ;  which  is  now,  and  has  been  for  more  than  twenty  years, 
the  common  mode  of  declaring  :  And  where  a  writ  was  general,  and  Character  in 
the  declaration  special  as  assignee,  this  was  holden  to  be  no  ground  ^  **^      ^^  *"^ 
for  setting  them  aside  as  irregular  ^.     So,  where  the  plaintiffs  de- 
clared, in  the  commencement  of  their  declaration,  as  executors,  and 
then  set  forth  a  cause  of  action  accruing  to  themselves,  the  court  held 
it  to  l]^  no  ground  of  demurrer®.   The  same  point  was  decided  upon  a 
declaration,  where  the  plaintiff  commenced  it  as  assignee  of  the  sheriff, 
and  then  set  forth  a  bond  to  himself  ^     And  in  debt  by  assignees  of 
an  insolvent  debtor,  or  bankrupt,  it  need  not  be  stated  that  the  plain- 
tiffs sue  "  as  assignees :  '*  ^  it  is  enough,  if  it  sufficiently  appear  that 
they  are  assignees  k  :  and  they  may  declare  in  the  debet  and  detinet  8. 

With  regard  to  the  nature  of  the  cause  of  action,  it  has  been  holden,  Cause  of  action. 
that  where  the  writ  of  summons  is  to  answer  the  plaintiff  in  an  action 
of  trespass  on  the  case,  and  the  declaration  in  trespass,  the  proceedings 
may  be  set  aside  for  irregularity  \  And  where  the  writ  is  irregular^  as 
being  in  trespass,  and  yet  claiming  a  debt,  and  the  defendant  neglects  to 
move  to  set  it  aside  within  the  proper  time,  yet  if  it  be  followed  by  a 
declaration  varying  from  the  writ,  as  in  assumpsit,  the  court  will  set  aside 


*  Append,  post,  §  1. 

^  For  the  correspondence  of  the  decla- 
ration with  the  process,  before  the  unifor- 
mity of  process  act,  see  Tidd  Prac,  9  Ed. 
446,  &c. 

"  Davison  v.  Savage,  6  Taunt.  121.  2 
Marsh.  101.  S.  C.  Stevenson  v.  Hunter, 
6  Taunt.  406.  2  Marsh.  101.  S.  C;  and 
Tidd  Prac.  9  Ed.  438. 

'  Knowles  o.  Johnson,  2  DowL  Rep. 653. 

*  Hargravesv.  H^den,  1  Cromp.  M.  & 


R.  580.  (a.) 

'  Reynolds  v.  Welsh,  1  Cromp.  M.  & 
R.  680.  6  Tyr.  Rep.  202.  3  Dowl. 
Rep.  441.  S.  C. 

'  Ferguson  v.  Mitchell,  2  Cromp.  M.  & 
R.  687.  1  Tyr.  &  G.  179.  1  Gale,  346. 
4  Dowl.  Rep.  513.  S.  C. 

*>  Anon.  1  DowL  Rep.  687  (a. )  and  see 
King  V.  Skeffington,  1  Cromp.  &  M.  363. 
3  Tyr.  Rep.  318.  1  Dowl  Rep.  686. 
S.  C.    JfUe,  68.  88. 
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Form  of  declar- 
ing, on  bills  or 
noteSf  &c. 


both  declaration  and  writ^  But  where  the  writ  o£  summons  was  in  an 
action  on  promises,  and  those  words  were  omitted  in  the  declara- 
tion, but  which  appeared  a  good  declaration  in  assumpsit,  the  court 
held  it  not  to  be  an  irregularity  *  :  And  the  mis-statement  of  the  form 
of  action,  at  the  commencement  of  the  declaration,  is  an  irregularity  only, 
and  not  fatal,  on  special  demurrer  ^  Where  the  plaintiff  arrests  the 
defendant  on  a  capias,  in  an  action  on  promises,  and  declares  in 
covenant,  the  court,  though  they  will  set  aside  the  declaration,  will 
not  discharge  the  bail  ^.  It  is  no  ground  of  demurrer  to  a  declaration, 
that  in  setting  out  the  process,  it  states  the  action  to  be  in  case,  and 
then  declares  on  promises  ^.  So,  where  the  summons  was  in  debt,  and 
the  declaration  commenced  in  debt,  and  the  rest  of  it  only  contained 
the  common  counts  in  assumpsit,  it  was  holden  that  the  declaration 
was  not  such  a  nullity,  as  the  court  would  interfere  to  set  aside  on 
motion  ^  So,  in  an  action  of  debt  by  executors,  it  is  no  ground  of 
demurrer,  that  the  plaintiffs  declare  in  the  debet  and  detinet  ^ ;  nor 
is  it  any  ground  of  general  demurrer  to  a  declaration  in  scire  facias 
against  bail,  that  the  proceeding  is  stated  therein  to  have  been  by  btUy 
which  is  now  abolished  **. 

It  having  been  found,  that  declarations  in  actions  on  bills  of 
exchange,  promissory  notes,  and  the  counts  usually  called  the  com- 
mon counts,  occasioned  unnecessary  expense  to  parties,  by  reason  of 
their  length,  and  that  the  same  might  be  drawn  in  a  more  concise 
form ;  it  was,  for  the  prevention  of  such  expense,  ordered  by  a  general 
rule  of  all  the  courts ',  that  "  if  any  declaration  in  assumpsit,  tbere- 
afler  filed  or  delivered,  being  for  any  of  the  demands  mentioned  in  the 


'  Edwards  v.  Dignam,  2  Dowl.  Rep. 
240.  2  Cromp.  &  M.  S46.  4  Tyr.  Rep. 
21 S.  S.  C. 

^  Straugban  v.  Buckle,  1  Har.  &  W.  519. 

*  Marshall  (or  Anderson)  v.  Thomas, 

2  DowL  Rep.  208.  9  Bing.  678.  S 
Moore  &  S.  98.  S.  C. 

*  Ward  V.  Tummon,  1  Ad.  &  £.  619. 
4  Nev.  &  M.  876.  S.  C.  Jnle,  163. 

*  Wilson  V.  Prime,  7  Leg.  Obs.  11. 
per  Taunton,  J. ;  and  see  2  Nev.  &  M. 
834,  5.  (b.)  Marshall  (or  Anderson)  v. 
Thomas,  2  DowL  Rep.  208.  9  Bing.  678. 

3  Moore  &S.  98.  S.  C  Lyngv.  Sutton,  4 
Moore  &  S.  417.  Scrivener  v.  W^atling, 
(or  Watley,)  1  Har.  &  W.  8.  9  Leg.  Obs. 


299.  S.  C. 

^  Rotton  V.  Jefieiy,  2  DowL  Rep.  637. 
9  Leg.  Obs.  27.  S.  C. 

■  Collett  V.  CoUett,  3  DowL  Rep.  211. 
9  Leg.  Obs.  252.  S.  C. 

*^  Darling  (or  Darlington)  v.  Gumey, 
2  Dowl.  Rep.  235.  2  Cromp.  &  M.  226. 
4  Tyr.  Rep.  2.  7  Leg.  Obs.  302.  S.  C 
Excheq. ;  but  see  Darting  v.  Gumey,  2 
DowL  Rep.  101.  Peacock  v.  Day,  8 
DowL  Rep.  291.  9  Leg.  Obs.  251,  2. 
S.  C.  per  LiltledaU,  J.  semb.  contra, 

»  R.  T.  1  W.  IV.  reg.  X.  2  Bam.  & 
Ad.  783.  7  Bing.  774,  5.  I  Cromp.  & 
J.  474,  5. ;  and  see  2  Rep.  C.  L.  Com. 
42.  91.  95. 
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schedule  of  forms  and  directions  annexed  to  that  order  ^,'  or  demands 
of  ft  like  nature,  shall  exceed  in  length  such  of  the  said  forms,  set  forth 
or  directed  in  the  said  schedule,  as  maybe  applicable  to  the  case  ;  or  if 
any  declaration  in  debt,  to  be  so  filed  or  delivered,  for  similar  causes 
of  action,  and  for  which  the  action  of  assumpsit  would  lie,  shall  ex- 
ceed such  length,  no  costs  of  the  excess  shall  be  allowed  to  the  plain- 
tiff, if  he  succeed  in  the  cause  ;  and  such  costs  of  the  excess  as  have 
been  incurred  by  the  defendant,  shall  be  taxed  and  allowed  to  the  de- 
fendant, and  be  deducted  from  the  costs  allowed  to  the  plaintiff:  And 
it  was  further  ordered,  that  on  tlie  taxation  of  costs,  as  between  attorney 
and  client,  no  costs  shall  be  allowed  to  the  attorney,  in  respect  of  any 
such  excess  of  length ;  and  in  case  any  costs  shall  be  payable  by  the 
plaintiff  to  the  defendant,  on  account  of  such  excess,  the  amount 
thereof  shall  be  deducted  from  the  amount  of  the  attorney's  bill." 

In  an  action  on  an  inland  bill  of  exchange,  against  the  acceptor,  by  Count  on  inland 
the  drawer,  being  also  the  payee,  the  form  given  by  the  schedule  to  ceptor,  by 
the  above  rule  **  is,  that  the  plaintiff  on  a  certain  day  made  his  bill  of  ^f*^®'»  ^'"8 

^  ^  *  ''  also  payee. 

exchange  in  writing,  and  directed  the  same  to  the  defendant,  and 

thereby  required  the -defendant  to  pay  to  the  plaintiff, L 


days  (weeks  or  months)  after  the  date  {or  sight)  thereof,  *' which 
period  has  now  elapsed : "  And  notwithstanding  the  uniformity  of 
process  act  ^,  by  which  the  mode  of  commencing  personal  actions 
is  materially  altered,  it  has  been  holden  that  a  count  on  a  bill  of 
exchange,  following  the  above  form,  is  sufficient;  though  it  would 
perhaps  be  more  correct,  either  to  state  the  date  of  the  bill,  or 
that  the  time  for  payment  had  elapsed  before  the  commencement  of 
the  suit  ^. 

The  common  counts,  given  in  the  schedule  to  the  above  rule  ^,  are  Common 

that  "  the  defendant,  on ,  at ',  was  indebted  to  the  plaintiff,  ^^^^^' 

in /.  for  the  price  and  value  of  goods,  then  and  there  ^  bargained 


*  Append,  to  Tidd  Sup,  1832,  p.  107, 
&c.  And  for  precedents  of  declarations,  in 
assumpsU  and  debt,  upon  bills  of  exchange, 
and  promissory  notes,  &c.  and  on  the  com- 
mon counts,  see  Mr.  HermdVs  valuable 
collection  of  Forms,  prepared  in  conformity 
witb  the  above  rule. 

*»  Sched.  to  R.  T.  1  W.  rtg.  X.  2  Barn. 
&  Ad.  784.  7  Bing.  777.  1  Cromp.  & 
J.  477. 

*  8  W.  IV.  c.  89. 

'  13  Leg.  Obs.  Ill;  but  see  Aslett  v. 
Abbott,  I  Tyr.  &  G.  448.  Abbott  v.  As- 


lett, {or  Arlett,)  1  Meeson  &  W.  209.  4 
Dovl.  Rep.  759.  12  Leg.  Obs,  287.  S.  C 
FuUen  v,  Se}'mour,  5  Dowl.  Rep.  164.  12 
Leg.  Obs.  292.  S.  C.  semb.  contra, 

•  Sched.  to  R.  T.  1  W.  IV.  reg.  X.  2 
Bam.  &  Ad.  787.  7  Bing.  781,  2.  1 
Cromp.  &  J.  481,2. 

'  By  a  subsequent  rule,  however,  (R. 
PI  Gen,  H.  4  W.  IV.reg.  8.)  it  is  ordered, 
that  no  venue  shall  be  stated  in  the  body 
of  the  declaration,  or  any  subsequent  plead- 
ing.   Ante,  209. 


on. 
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and  sold  (or  sold  and  delivered)  by  the  plaintiff  to  the  defendant,  at 

his  request :  And  in /.  for  the  price  and  value  of  work  then  and 

there  done,  and  materials  for  the  same  provided,  by  the  plaintiff  for 

the  defendant,  at  his  request  ^ :  And  in  /.  for  money  then  and 

there  lent  by  the  plaintiff  to  the  defendant,  at  his  request :  And  in 

1,  for  money  then  and  there  paid  by  the  plaintiff,  for  the  use  of 

the  defendant,  at  his  request :  And  in /.  for  money  then  and  there 

received  by  the  defendant,  for  the  use  of  the  plaintiff:  And  in L 

for  money  found  to  be  due  from  the  defendant  to  the  plaintiff,  on  an 
account  then  and  there  stated  between  them :  And  whereas  the  de- 
fendant afterwards,  on,  &c.  in  consideration  of  the  premises  respect- 
ively, then  and  there  promised  to  pay  the  said  several  monies  respect- 
ively to  the  plaintiff,  on  request :  yet  he  hath  disregarded  his  pro- 
mises, and  hath  not  paid  any  of  the  said  monies,  or  any  part  thereof; 
to  the  plaintiff's  damage,  &c." 
DecinoDs  there-       In  an  action  of  assumpsit  for  money  lent,  the  day  on  which  the  de- 
fendant's promise  is  alleged  to  have  been  made,  is  immaterial  \    And 
a  count  for  goods  sold  and  delivered,  stating  that  the  defendant  waa 
on,  &c.  indebted  to  the  plaintiff,  in,  &c.  for  goods  sold  and  delivered  by  • 
the  plaintiff  to  the  defendant,  at  his  request,  without  any  further  allega- 
tion of  time,  has  been  holden  good,  on  special  demurrer^ :  But  a  count, 
stating  that  the  defendant  was  indebted  to  the  plaintiff,  on  an  account 
stated  between  them,  is  bad,  on  special  demurrer,  for  want  of  an  alle- 
gation of  the  time  when  the  account  was  stated^:  it  should  be,  "  on 
an  account  then  stated  between  them,"^    Under  a  count  for  work  and 
labour  done,  in  an  action  of  debt^  the  Value  of  materials  cannot  be  re- 
covered ®.    And  where  a  declaration  alleged  the  defendant  to  be  in- 
debted to  the  plaintiff,  in  a  certain  sum,  for  work  and  labour,  with- 
out laying  any  promise  to  pay  it,  and  then,  under  a  *  whereas  also,' 
proceeded  to  state  him  to  be  indebted  to  the  plaintiff,  in  several  other 
sums,  for  goods  sold  and  delivered,  &c.  concluding  that  the  defend- 
ant had  promised  to  pay  the  said  last  mentioned  several  monies  re- 
spectively to  the  plaintiff  on  request,  the  court  held  the  declaration  to 
be  bad,  on  demurrer,  for  want  of  a  promise  in  the  first  count,  which 
was  not  referred  to  by  the  words  "  last  mentioned "  in  the  second 

»  Id,  ib.  Rep.   613.  S.   C.     Spyer  (or  Spires)  o. 

^  Arnold  v.  Arnold,  S  Bing.  K.  R.  81.  Thelwell,  2  Cromp.  M.  &  R.  692.    1  Tyr. 

<"  Lane  v.  ThelweU,   1  Meeson  &  W.  &  G.  191.     4  Dowl.  Rep.  509.     I  Gale, 

140.     1  Tyr.  &  G.  862.     4  Dowl.  Rep.  348.  S.  C. 
706.  S.  C.  *  Heath  ».  Freeland,  1  Meeson  &  W. 

^  Ferguson  v.  Mitchell,  2  Cromp.  M.  543.    5  DowL  Rep.  166.     12  Leg.  Obs. 

&  R.  687.     1  Tyr.  &  G.  179.     4  Dowl.  292.  S.  C. 
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counts  If  the  declaration  contain  one  or  more  counts  against  the 
maker  of  a  note,  or  acceptor  of  a  bill  of  exchange,  it  will  be  proper  to 
place  them  first  in  the  declaration,  and  then,  in  the  general  conclusion, 
to  say  '<  promised  to  pay  the  said  last  mentioned  several  monies  respect' 
wely: "  ^  And  therefore,  where  the  first  count  of  a  declaration  is  against 
the  defendant,  as  acceptor  of  a  bill  of  exchange,  stating  a  promise  to 
pay  the  bill,  without  apy  breach,  and  is  followed  by  a  count  for  money 
lent,  money  paid,  &c.  with  a  promise  to  pay>  limited  to  the  latter 
sums,  the  breach  is  good,  if  it  goes  on  to  state  that  the  defendant  has 
disregarded  his  promises,  and  hath  not  paid  the  said  monies  ^, 

In  actions  to  which  the  above  rule  applies,  if  the  debt  amounts  to  Costs  allowed 
twenty  pounds  and  upwards,  and  the  declaration  is  under  twenty'four 
folios,  the  officer  who  taxes  the  costs  is  authorized,  by  instructions 
given  by  the  courts  to  their  taxing  officers,  in  Hilary  term  1832,  to 
allow  for  declaration,  including  instructions,  copy,  and  delivery, 
1^.  \%s, ;  and  for  close  copy,  in  country  causes,  according  to  length*^: 
Provided,  that  the  above  instructions  shall  not  extend  to  cases  in 
which  several  actions  shall  be  brought  on  the  same  bill  or  note,  against 
several  parties  thereto. 

In  actions  on  policies  of  assurance,  it  is  declared  by  a  late  statutory  Aveiment  of 

rule*,  that  the  interest  of  the  assured  may  be  averred  thus:  "  That  ["^«^«»^  »"««;- 

^  tions  on  policies 

A»  B.  C,  &  Z).  or  some  or  one  of  them,  were  or  was  interested,''  &c. ;  of  assurance. 

and  it  may  also  be  averred,  *'  that  the  insurance  was  made  for  the  use 

and  benefit,  and  on  the  account  of  the  person  or  persons  so  interested." 

By  the  statute  2  &  3  W.  IV.  c.  71.  §  5.  for  shortening  the  time  of  pre-  Righu  of  eom- 

scription  in  certain  cases,  it  is  enacted,  that  "  in  all  actions  upon  the  "'°"'  f?'  ^°^ 

^  '  *  alleged  by  claim. 

case,  and  other  pleadings,  wherein  the  party  claiming  may  now  by  ant,  in  actions, 
law  allege  his  right  generally,  without  averring  the  existence  of  such  J|^°    ®  ^***' 
right  from  time  immemorial,  such  general  allegation  shall  still  be 
**  deemed  sufiicient ;  and  if  the  same  shall  be  denied,  all  and  every  the 
**  matters  in  that  act  mentioned  and  provided,  which  shall  be  applica* 
"  ble  to  the  case^  shall  be  admissible  in  evidence,  to  sustain  or  rebut 
^*  such  allegation."   And,  by  a  late  statutory  rule  ',  it  is  declared,  that  Description  of 
**  in  actions  of  trespass  quare  clausum  fregit,  the  close  or  place  in  trespass  gwr^ 
which,  &c.  must  be  designated  in  the  declaration,  by  name  or  abuttals,  clausum frgit. 

*  Harding  v.  Hibel,  4  Tyr.  Rep.  814.  «  R.  PL  H.  4  W.  IV.    jittumpsU,  reg. 
^  Soiled,  to  R.  T.  1  W.  IV.  reg,  X.    2       I.  §  4.   6  Bam.  &  Ad.  Append,  vui.    10 

Bam.    &  Ad.    787.     7    Bing.    782.     1  Bing.  470.     2  Cromp.  &  M.  21. 

Cromp.  &  J.  482.  '  R.  PL  H.,  4  W.  IV.   Trespass,  reg, 

^  Turner  v.  Denmap,  4  Tyr.  Rep.  SIS.  V.  §  1.   5  Bam.  &  Ad.  Append,  ix.  10 

*  Chapm.  Bills  of  CosU,  18S2,  p.  1. 12.  Bing.  471.  2  Cromp.  &  M.  2S. 
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When  one  count 
only,  or  several 
counts  are  al- 
lowed. 


Several  counts 
not  allowed, 
unless  for  a  dis- 
tinct subject 
matter  cf  com- 
plaint. 


Instances  of 
several  counts 
prohibited,  or 
allowed*  by  R. 
H.  Gun.  H.  4 
W.  IV.  n^.  6. 


or  Other  description ;  in  failure  whereof,  the  defendant  may  demur 
specially." 

The  plaintiff  was  formerly  allowed  to  insert  as  many  counts  in  his 
declaration  as  he  thought  proper,  subject  to  an  application  to  the 
court  or  a  judge,  for  striking  out  such  as  appeared  on  the  face  of 
them  to  be  unnecessary  or  superfluous  %  and  to  the  risk  of  paying 
costs,  on  such  as  were  found  against  him^.  This  practice  being  at- 
tended with  great  inconvenience  \  a  rule  was  made,  in  pursuance  of 
the  statute  3  &  4  W.  IV.  c.  42.<^,  whereby,  after  reciting  that  by  the 
mode  of  pleading  thereinafter  prescribed,  the  several  disputed  facts 
material  to  the  merits  of  the  case,  would,  before  the  trial,  be  brought  to 
the  notice  of  the  respective  parties,  more  distinctly  than  theretofore, 
and  by  the  said  act  of  3  &  4  W.  IV.  c.  42.  §  £3.  the  powers  of  amend- 
ment at  the  trial,  in  cases  of  variance  in  particulars  not  material  to  the 
merits  of  the  case,  were  greatly  enlarged;  it  is  ordered^  that  *' several 
counts  shall  not  be  allowed,  imless  a  distinct  subject  matter  of  com- 
plaint is  intended  to  be  established  in  respect  of  each :  Therefore, 
counts  founded  on  one  and  the  same  principal  matter  of  complaint, 
but  varied  in  statement,  description,  or  circumstances  only,  are  not  to 
be  allowed  :  Ex.  gr.  Counts  founded  upon  the  same  contract,  de- 
scribed in  one  as  a  contract  without  a  condition,  and  in  another  as  a 
contract  with  a  condition,  are  not  to  be  allowed ;  for  they  are  founded 
on  the  same  subject  matter  of  complaint,  and  are  only  variations  in 
the  statement  of  one  and  the  same  contract.  So,  counts  for  not  giving, 
or  delivering,  or  accepting  a  bill  of  exchange  in  payment,  according 
to  the  contract  of  sale^  for  goods  sold  and  delivered,  and  for  the  price 
of  the  same  goods  to  be  paid  in  money^  are  not  to  be  allowed-  So, 
counts  for  not  accepting  and  paying  for  goods  sold,  and  for  the  price 
of  the  same  goods,  as  goods  bargained  and  sold,  are  not  to  be  allowed. 
But  counts  upon  a  bill  of  exchange  or  promissory  note^  and  for  the 
consideration  in  goods,  money,  or  otherwise,  are  to  be  considered  as 
founded  on  distinct  subject  matters  of  complaint ;  for  the  debt  and 
the  security  are  different  contracts,  and  such  counts  are  to  be  allowed. 
Two  counts  upon  the  same  policy  of  insurance,  are  not  to  be  allowed : 


'  For  the  practice  of  the  courts,  as  to 
striking  out  superfluous  counts,  previous- 
ly to  the  above  rule*  see  Tidd  Prac.  9  £d. 
616,  &c.;  and  as  to  the  costs  on  several 
counts,  when  the  plaintiff  succeeded  on  one 
of  them,  see  id.  971,  S.  974,  5. 

^  For     the    inconvenience     attending 


this  practice,  and  the  reason  for  altering 
it,  see  2  Rep.  C.  L,  Com.  84,  &c.  42, 
8. 

•»  R.  PL  Gm.  H.  4  W.  lY.reg,  6.  5 
Barn.  &  Ad.  Append,  ii.,  &c.  10  Bing. 
464,  &c.     2  Cromp.  &  M.  12,  &c. 
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But  a  count  upon  a  policy  of  insurance,  and  a  count  for  money  had 
and  received,  to  recover  back  the  premium,  upon  a  contract  implied 
by  law,  are  to  be  allowed.  Two  counts  on  the  same  charter  party,  are 
not  to  be  allowed :  but  a  count  for  freight  upon  a  charter  party,  and 
for  freight  pro  raid  itineris,  upon  a  contract  implied  by  law,  are  to  be 
allowed.  Counts  upon  a  demise,  and  for  use  and  occupation  of  the 
same  land,  for  the  same  time,  are  not  to  be  allowed.'* 

In  an  action  respecting  tithes,  the  plaintiff  introduced  two  counts  Deciaons  there^ 
into  the  declaration,  one  for  the  treble  value  of  tithes  not  set  out,  the 
other  for  the  same  tithes  bargained  and  sold ;  and  the  court  conceiving 
this  to  be  a  violation  of  the  rule,  ordered  the  last  count  to  be  struck 
out,  with  costs;  but  bound  the  defendant  to  agree  not  to  set  up  a  com- 
position at  the  trial,  or  that,  if  he  did,  the  declaration  might  be  , 
amended  K  So,  where  a  declaration  contained  one  count,  claiming  a 
fee  or  reward,  in  the  name  of  metage,  on  coals  imported  into  the  port 
of  Truro,  alleged  to  be  due  to  the  plaintiff,  as  lessee  under  the  corpo- 
ration of  Truro,  of  an  ancient  office  of  meter,  to  which  the  fee  was 
stated  to  be  incident,  and  another  count,  claiming  the  same  sum  as  a 
port  duty,  the  court  held,  that  these  counts  were  only  different  state- 
ments of  the  same  subject  matter  of  complaint,  within  the  meaning  of 
the  above  rule,  and  that  one  of  them  must  be  struck  out  \  But  where 
the  first  count  of  a  declaration  was  framed  on  the  statute  11  Geo.  II.  c 
19.  §  18.  for  the  recovery  of  double  rent,  and  the  second  count  was 
for  use  and  occupation,  the  court  refused  a  rule  to  strike  out  one  of  the 
two  counts  ^. 

In  actions  of  tort  for  misfeasance,  it  is  declared  by  the  above  rule^,  When  not  aU 
that  "several  counts  for  the  same  injury,  varying  the  description  of  ^^^  orI««^°* 
it,  are  not  to  be  allowed :  In  the  like  actions,  for  nonfeazance,  several  P^*^ 
counts  founded  on  varied  statements  of  the  same  duty,  are  not  to  be 
allowed.    Several  counts  in  trespass,  for  acts  committed  at  the  same 
time  and  place,  are  not  to  be  allowed.    Where  several  debts  are  In  indebUaiut 
alleged  in  indebitatus  assumpsit,  to  be  due  in  respect  of  several  mat- 
ters, ex.  gr.  for  wages,  work  and  labour  as  a  hired  servant,  work 
and  labour  generally,  goods  sold  and  delivered,  goods  bargained 

*  Lawrence  v.  Stephens,  (or  Stevens,)  4  Dowl.  Rep.  690.  S.  C. 

3  Dowl  Rep.  777.     1  Gale,  164.      10  '  Thoroton  (or  Thornton)  v.  Whitehead, 

Leg.  Obs.  848.    11  Leg.  Obs.  225.  S.  C.  1  Tyr.  &  G.   SIS.     1  Meeson  &  W.  H. 

Sed  qiuere ;  and  see  Thoroton  (or  Thorn-  4  Dowl.  Rep.  747.  1   Gale,  S59.    1 1  Leg. 

ton)  V.  Whitehead,  1  Meeson  &  W.  14.  Obs.  214.  225.     12  Leg.  Obs.  157.  S.C. 

1  Tyr.  &  G.  SIS.    1  Gale^  S69.    4  DowL  ^  R.  PL  Gen.  H.  4  W.  IV.  reg.  6.    6 

Rq>.  747.     11  Leg.Obs.  214.  225.  S.  C.  Barn.  &  Ad.  Append,  iii.    10  Bing.  465. 

**  Jenkins  v.   Treloar,  1  Meeson  &  W.  2  Cromp.  &  M.  IS. 
16.      1  Tyr.  &  G.   S16.     1  Gale,  S60. 
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On  account 
stated. 


Several  breaches 
may  be  alleged 
of  same  con- 
tract. 

Several  counts, 
for  causes  of 
action  arising 
out  of  same 
transaction. 


Striking  out  un- 
necessary or  su- 
peril  uous  counts, 
before  R.  PL 
Gen,  H.  4  W. 
IV.  reg,  6. 


and  sold,  money  lent,  money  paid,  money  had  and  receive^i  and 
tbe  like,  the  statement  of  each  debt  is  to  be  considered  as  amount- 
ing to  a  several  count,  within  the  meaning  of  the  rule,  which  for* 
bids  the  use  of  several  counts,  though  one  promise  to  pay  only  is 
alleged,  in  consideration  of  all  the  debts :  Provided,  that  a  count 
for  money  due  on  an  account  stated,  may  be  joined  with  any  other 
count  for  a  money  demand,  though  it  may  not  be  intended  to 
establish  a  distinct  subject  matter  of  complaint  in  respect  of  each  of 
such  counts.  The  rule,  however,  which  forbids  the  use  of  several 
counts^,  is  not  to  be  considered  as  precluding  the  plaintiff  from 
alleging  more  breaches  than  one,  of  the  same  contract,  in  the  same 
count.^  And  although  tliere  has  been  but  one  transaction  between 
the  parties,  yet  there  may  have  been  several  causes  of  action  arising 
out  of  it,  which  may  be  made  the  subject  of  several  counts :  Thus, 
in  an  action  on  the  citse  against  the  sheriff,  one  count  may  be  in- 
serted in  the  declaration,  for  not  taking  the  defendant  when  he  had 
an  opportunity,  and  another,  for  suffering  him  to  escape  ;  for  there 
might  have  been  a  time  when  the  sheriff  might  have  made  the  arrest, 
and  had  not  done  so,  or  he  might  have  arrested  the  party,  and  after- 
wards permitted  him  to  escape  ^. 

Before  the  making  of  the  above  rule,  where  it  appeared  on  the 
face  of  the  declaration,  that  some  of  the  counts  were  superfluous, 
the  courts  would  have  ordered  them  to  be  expunged ;  and  if  there 
were  any  vexation,  would  have  made  the  plaintiff  pay  the  costs  of 
the  application  ^,  Thus,  where  several  counts  in  a  declaration  were 
precisely  the  same,  or,  which  more  frequently  happened,  there  was 
only  a  formal  difference  between  them,  and  the  same  evidence  would 

• 

have  supported  each^,  as  if  the  plaintiff  declared  generally  and  spe^ 
dally  on  a  matter  which  might  have  been  given  in  evidence  upon  a 
general  count,  the  courts  would  have  expunged  the  superfluous 
counts.  So,  if  the  declaration  contained  special  counts  for  work 
and  labour,  beside  the  general  counts,  the  special  counts  might  have 
been  struck  out,  on  motion,  if  they  appeared  to  be  unnecessary  ® ; 


•  R.  «.  Gm,  H.  4  W.  IV.  reg,  3.  6 
Bam.  &  Ad.  Append,  iii.  10  Bing.  465. 
2  Cromp.  &  M.  14. 

^  Guest  V.  Everest,  9  Leg.  Obs.  75. 
and  see  Tidd  Prac.  9  £d.  236. 

'  Anon.jpflr  Cur,  T.  56  Geo.  III.  K.  B. 
1  Chit.  R«  449.  (a).  And  for  the  use  of 
several  counts,  and  when  formerly  propef 
to  insert  them,  see  1  Chit.  PI.  4  Ed.  850, 


&c   Steph.  PI,  279.  &c 

^  AVilkins  v.  Perry,  Cas.  ten^K  Hardw. 
J  29.  Bownas  v,  Wilcock,  Barnes,  S60. 
Nickleson  v.  Croft,  2  Bur.  1188.  Yates 
0.  Carlisle,  1  Blac.  Rep-  270.  Meeke  v. 
Oxlade,  1  New  Bep.  C.  P.  289.  1  Chit 
P^  4  Ed.  851.  Anon.  1  Chit  R.449U 
(a.) 
.    «  Anon.  1  Chit.  R.  449.  (n.)  Gabel)  v. 
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and>  in  the  King's  Bench,  where  the  plaintiff  was  an  attorney,  the 
rule  was  made  ahsolute  with  costs :  If  there  were  any  doubt,  the 
court  would  have  referred  it  to  the  master,  to  determine  whether 
superfluous  counts  were  introduced  vexatiously  *.  But  where  there 
was  a  material  difference  between  the  counts,  the  courts  would  not 
determine,  upon  affidavits,  whether  they  were  well  founded  in  point 
of  fact ;  for  if  not,  it  was  considered  the  plaintiff  would  be  suffi- 
ciently punished,  by  being  deprived  of  costs  on  such  of  the  counts 
as  were  found  for  the  defendant  * :  And,  in  one  case,  where  there 
were  coimts  in  a  declaration  for  work  and  labour  as  an  attorney, 
and  for  work  and  labour  generally,  the  court  of  Common  Pleas 
refused  to  strike  odt  the  former  counts  as  unnecessary  ^, 

By  the  above  rule,  however,  ''  where  more  than  one  count  shall  have  By  that  rule. 
been  used,  in  apparent  violation  of  the  preceding  rule,  the  opposite 
party  shall  be  at  liberty  to  apply  to  a  judge,  suggesting  that  two  or 
more  of  the  counts  are  founded  on  the  same  subject  matter  of  com- 
plaint, for  an  order  that  all  the  counts,  introduced  in  violation  of  the 
rule,  be  struck  out,  at  the  costs  of  the  party  pleading ;  whereupon  the 
judge   shall  order   accordingly,  unless  he  shall  be  satisfied,  upon 
cause  shewn,  that  some  distinct  subject  matter  of  complaint  is  bond 
Jide  intended  to  be  established,  in  respect  of  each  of  such  counts ;  in 
which  case  he  shall  indorse  upon  the  summons,  or  state  in  his  order, 
as  the  case  may  be,  that  he  is  so  satisfied ;  and  shall  also  specify 
the  counts  mentioned  in  such  application,  which  shall  be  allowed.''  ^ 
On  this  rule,  applications  to  strike  out  counts  ought  to  be  made  to 
a  judge  at  chambers^  in  the  first  instance ;  and  if  a  doubt  arise, 
the  parties  may  come  to  the  court*.    And  where  a  declaration  in 
ejectment^  on  the  demise  of  the  churchwardens  and  overseers  of  a 
parish,  to  recover  parish  property,   contained  two  sets  of  counts, 
one  specifying  the  names  of  the  individuals,  and  the  other  not,  the 
court  ordered  one  set  to  be  struck  out  ^.    And  though  it  seems,  from 
the  rule,  that  the  application  in  general  should  be  made  to  a  judge 

Sbaw,  2  Chit  R.  299.     1  DowL  &  R.  S.  C. ;  and  see  Nelson  o.  Griffiths,  9  Moore 

171.  S.C.    Fraser V.Shaw,  7 DowL  &R.  786.    2  Bing.  412.  S.  C.  Tidd  Prac,9 

S8&   Jones  v.  Key,  2  DowLRep.  265.  Ed.  616,  17. 

■  Newby  ».  Mason,  1  DowL  &R.508.  «>  R.  PI.  Gen.  H.  4  W.  IV.  reg.  6. 

^  Turner  and  others,  assignees,  v.  King-  5  Bam.  &  Ad.    Append,  iv!     10  Bing. 

ston,  H.  23  Geo.  III.  K.  B.     Hurd  v.  466.    2  Cromp.  &  M.  15. 

Cock,  M.  S6  Geo.  III.  K.  B.  Imp.  K.  B.  «  Ward  v.  Graystock,  4  DowL  Rep. 

6  Ed.  754.  717. 

^  Brindley  v.  Dennett  (or  Bennett  v.  f  Doe  d.  Llandesilio  v.  Roe,  4  DowL 

Brindley),  9  Moore,  858.    2  Bing.  184.  Rep.  222. 
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at  chambers,  yet  the  court  held,  that  a  motion  for  that  purpose,  in- 
volving a  point  of  law,  and  the  construction  of  an  act  of  parliament, 
was  properly  brought  before  the  full  court*.  No  objection,  how- 
ever, on  the  ground  of  superfluity  of  counts,  can  be  taken  on  de- 
murrer ;  but  it  must  be  made  the  subject  of  a  motion  ^. 

Effect  of  in-  Where  there  is  more  than  one  count  upon  the  record,  and  the 

'**^*n  fhc^uS       P^'^y  pleading  fails,   upon  the  trial,  to  establish  a  distinct  subject 

matter  of  complaint  in  respect  of  each  count,  it  is  declared  by  the 
above  rule^  that  *'  a  verdict  and  judgment  shall  pass  against  him  upon 
each  count,  which  he  shall  have  so  failed  to  establish ;  and  he  shall  be 
liable  to  the  other  party,  for  all  the  costs  occasioned  by  such  count, 
including  those  of  the  evidence,  as  well  as  those  of  the  pleadings : 

As  to  costs,  &c.  And  further,  in  all  cases  in  which  an  application  to  a  judge  has  been 

made,  under  the  preceding  rule,  and  any  count  allowed  as  aforesaid, 
upon  the  ground  that  some  distinct  subject  matter  of  complaint  was 
hondjide  intended  to  be  established  at  the  trial,  in  respect  of  each 
count  so  allowed,  if  the  court  or  judge  before  whom  the  trial  is  had, 
shall  be  of  opinion,  that  no  such  distinct  subject  matter  of  complaint 
was  honA  fide  intended  to  be  established,  in  respect  of  each  count  so 
allowed,  and  shall  so  certify  before  final  judgment,  such  party  so 
pleading,  shall  not  recover  any  costs  upon  the  issue  or  issues  upon 
which  he  succeeds,  arising  out  of  any  count  with  respect  to  which 
the  judge  shall  so  certify."  The  common  counts  given  by  the  rule 
of  JVtn.  1  W.  IV.  reg.  X.  *,  are  considered  as  separate  counts,  with- 
in the  meaning  of  the  statutory  rule  o£  HiL  4  W.  IV.  reg.  5.^,  for  the 
purposes  of  pleading,  as  well  as  of  costs  ^ 

Conclusion  of  The  declaration  in  general  concludes,   "  to  the  damage  of  the 

ara  ion.  plaintiff  of  a  certain  sum  of  money,  and  thereupon  he  brings  suit, 
&c."  But  in  a  peruil  action,  brought  by  a  common  informer,  where 
the  plaintiff's  right  to  the  penalty  accrues  upon  bringing  the  action, 
it  is  not  necessary  to  conclude  in  this  way ;  as  the  plaintiff  cannot 
have  sustained  any  damage,  by  a  previous  detention  of  the  penalty  s. 
In  actions  by  executors  or  administratorsy  the  declaration  concludes, 
to  their  damage  in  that  character,  with  the  addition  of  a  prqfert  in 
curid  of  the  letters  testamentary,  or  of  administration.     And  where  a 

*  Doe  d.  Llandesilio  v.  Roe,  4  DowL  '  Jourdaio  v.  Johnson,  2  Cromp.  M.  & 

Rep.  222.  R.  564.  5  Tyr.  Rep.  524.   1  Gale,  312  4 

^  Gardners.  Bowman,  4  Tyr. Rep.  412.  Dowl  Rep.  534.  S.  C. ;  and  see  Marshall 

'  R.  PL   Gen.  H.  4  W.  IV.  reg,  7.  v.  Whiteside,  1  Meeaon  &  W.  191,  2.   1 

5  Barn.  &  Ad.  Append,  iv,  v.  10  Bing.  Tyr.  &  G.  491.    4  Dowl.  Rep.  770.  a  C. 

466,  7.     2  Cromp.  &M.  16.  ■  Frederick  r.  Lookup,  4  Bur.  2021. 

<>  AiUe,  213,  14  Cuming  v.  Sibly,  icL  2490;  and  see  Tidd 

«  JtOe,  217, 18.  Prac,  9  Ed.  446. 
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declaration,  by  an  administratrix,  contained  a  profert  of  letters  of 
administration,  but  did  not  positively  allege  that  they  were  granted 
to  her,  nor  by  whom  they  were  granted,  the  court  held  it  to  be  bad^ 
upon  special  demurrer  ^  Before  the  uniformity  of  process  act^,  a  In  Exchequer, 
declaration,  in  the  Exchequer,  concluded  by  alleging  that  the  plaintiff 
was  less  able  to  pay  the  debts  he  owed  to  the  king  ^ ;  and  a  declara- 
tion in  that  court,  omitting  to  conclude  with  such  an  allegation,  was 
holden  to  be  bad  on  special  demurrer  ^ :  But  since  the  making  of  the 
above  act,  it  is  no  longer  necessary  to  state,  in  concluding  a  declaration 
in  the  Exchequer,  that  the  plaintiff  is  less  able  to  pay  the  debts  owing 
to  the  king®.  It  was  anciently  necessary  to  find  pledges  to  prose-  Pledges  to 
cute,  and  add  their  names  to  the  declaration  by  bill^;  but  they  were  continued.  "^ 
afterwards  holden  to  be  mere  matter  of  form,  and  might  have  been 
found  at  any  time  before  judgments:  And,  by  a  general  rule  of  all 
the  courts  \  "  the  entry  of  pledges  to  prosecute,  at  the  conclusion  of 
the  declaration,  shall  in  future  be  discontinued." 

Where  the  defendant  has  appeared  on  serviceable  process,  or  put  in  Delivery  of,  or 
and  perfected  special  bail,  on  haikthle  process,  a  copy  of  the  declara-  tiocu  abMlutely. 
tion  should  be  deUvered  to  his  attorney  absolutely^  or  to  the  defend- 
ant himself,  if  he  has  appeared  in  person,  with  an  indorsement  there- 
on, to  plead  within  ybur  days,  if  the  venue  be  laid  in  London  or  Middle'- 
sex  J  and  the  defendant  live  within  twenty  miles  of  London  ;  or,  if  he  live 
above  twenty  miles  from  London^  or  the  venue  be  laid  in  any  other  county 
than  London  or  Middlesex,  then  the  indorsement  must  be  to  plead  within 
eight  days  after  the  delivery  thereof  K  But  where  the  defendant  not  hav- 
ing appeared,  an  appearance  has  been  entered  for  him  by  the  plain- 
tiff, on  serviceable  process,  or  the  defendant  has  not  put  in  special 
bail  on  bailable  process,  a  copy  of  the  declaration  must  be  Jiled  with 
the  clerk  of  the  declarations  in  the  King's  Bench,  or  prothonotaries 
in  the  Common  Pleas,  or  in  the  office  of  pleas  in  the  Exchequer,  and 

*  Hughes  V.  WUUams,  1  Gale,  235.     2       M.  824.    S  Tyr.  Rep.  264.     1  Dowl. 
Cromti.  M.  &  R.  831.    4  DowL  Rep.      Rep.  659.  S.  C. 

100.     11  Leg.  Obs.  81.  S.  C. ;  and  see  '  9  £dw.  IV.  27.  Bra  Abr.  tit  BiU, 

Higgs  V.  Wany,  6  Dumf.  &  E.  654.  15.  tit  Pledges,  11.     Floteman  p.  Bygot, 

And  for  the  condtmons  of  declarations,  see  Dyer,  288. 

1  Chit  Jtin.  PL  9,  &c.  '  Tidd  Prac.  9  Ed.  446.  and  the  au- 

^  2  W.  IV.  G.  89.  thorities  there  referred  ta 
«  Append,  to TIdd P!rac.  9  Ed.  Chap.  »  R.  M. 8  W.  IV. fvg.  15.     4Barn.& 

XVIL  ^  19,  20,  21.  Ad.  5.    9  Bing.  448.  1  Cromp.  ft  M. 

'  Nickling  e.  Dickens,  2  Cromp.  &  J.  7. 

622.  *  Tidd  Prac,   9  Ed;  451,  2;  and   see 

*  Hirst  (or  Hunt)  o.  Rtt,  1  Cromp.  &  Chapm.  K.  B.  2  Addend.  105,  6.  110. 


229 


OF   THE   DECLARATION. 


Notice  o£ 


Need  not  state 
amount  of 
damages. 


Stiohing  up  in 
office. 


notice  thereof  delivered  to,  or  left  at  the  last  or  most  usual  place  of 
abode  of  the  defendant^  if  known ;  in  which  notice  should  be  ex* 
pressed  the  nature  of  the  action,  at  whose  suit  it  is  prosecuted,  and 
the  time  limited  by  the  rules  of  court  for  pleading  ;  and  that  in  case 
the  defendant  do  not  plead  by  such  limited  time,  judgment  will  be 
entered  against  him  by  default  <^.  It  was  formerly  usual  to  state 
the  amount  of  the  damages  in  a  notice  of  declaration,  in  the  King's 
Bench  ^;  but  this  was  not  necessary  in  the  Common  Pleas  <5:  And 
now,  by  a  general  rule  of  all  the  courts  ^,  '*  it  shall  not  be  deemed 
necessary  to  express  the  amount  of  damages,  in  a  notice  of  decla- 
ration," 

In  the  Common  Pleas,  where  the  defendant's  place  of  abode  was 
unknown  to  the  plaintiff,  or  his  attorney,  application  must  formerly 
have  been  made  to  the  court,  that  affixing  the  ^declaration  in  the  of- 
ficci  might  be  deemed  good  service  ®;  and  it  was  not  so  considered, 
unless  by  express  permission  of  the  court,  though  the  defendant's 
place  of  abode  were  unknown  to  the  plaintiff  ^  In  a  subsequent 
case,  that  court  would  not  allow  the  affixing  of  a  notice  of  declara- 
tion in  the  prothonotaries'  office,  to  be  good  service ;  although  it  was 
swom^  that  the  defendant  had  no  fixed  place  of  residence,  and  that 
the  plaintiff  did  not  know  where  to  find  him':  And,  by  a  general 
rule  of  all  the  courts.^,  "  where  the  residence  of  a  defendant  is  un- 
known, notice  of  declaration  may  be  stuck  up  in  the  office,  but  not 
without  previous  leave  of  the  court."  The  rule,  in  such  case,  on  a 
proper  affidavit^,  is  absolute  in  the  first  instance^.  But  it  must 
appear  by  the  qffdavit^  that  due  diligence  has  been  used  to  find  the 

*  Append,  to  Tidd  Prac,  9  Ed.  Cliap.       J.  181,  2. 

*  For  the  form  of  an  effidavU  to  obtain 
'leave  to  stick  up  a  notice  of  declaration  in 
the  office,  see  Append,  to  Tidd  Sup.  I8SS. 
p.  295. 

^  Bridger  p.  Austin,  1  Moore  &  S.  520. 
I  DowL  Rep.  272.  S.  C  The  t^fdaoU 
in  support  of  the  motion  in  thb  case^  stated 
the  last  known  place  of  abode  of  the  de- 
fendant, that  he  had  not  been  there  for 
two  months  past,  and  that  the  deponent, 
notwithstanding  diligent  endeavours,  could 
not  asc^tain  where  his  present  residence 
was :  and  see  Harding  «.  Rawlings,  1 1  Leg. 
Obs.  281.  Sayer  v.  PoweH,  ixL  260.  ;wr 
PaUeaon^  J. 


XVII.  §  22;  and  see  Tidd  Prac  9  Ed. 
462.     Chapm.  K.  B.  2  Addend.  106,  7. 

^  Imp.  K.  B.  10  Ed.  186. 

'  Hetherington  v.  Hobson,  6  Taunt 
331 ;  and  see  Tidd  Prac  9  Ed.  457. 

«»  R.  H.  2  W.  IV.  reg.  I.  §  41.  3  Bam. 
&  Ad.  379.  8  Bing.  293.  2  Cromp.  & 
J.  179. 

*  Weller  v.  Robinson,  1  TaunL  433. 

'  Dirris  o.  .Mackenzie,  5  Taunt  777 ; 
and  see  Ward  v,  Neathercote^  7  Taunt 
145.     I  Chit  R.  675.  (a.) 

■  Kemp  V.  Powell,  8  Moore  278 ;  and 
see  Tidd  Prac.  9  Ed.  457.  ' 

<"  R.  H.  2  W.  IV.  reg.  I.  %  49.  8  Barn. 
&  Ad.  380.     8  Bing.  295.     2  Cromp.  & 
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defendant  >;  and,  in  order  to  render  the  service  good,  more  than 
one  attempt  must  be  made  to  find  him*.  If  it  be  necessary  to 
serve  a  declaration  in  a  special  manner,  an  application  for  that  pur- 
pose must  be  made,  previous  to  its  being  served  out  of  the  ordinary 
course^.  And  where,  on  account  of  the  defendant's  residence  being 
unknown,  the  court  gives  leave  to  serve  the  declaration  in  a  par- 
ticular manner,  they  will  not  make  a  prospective  rule,  that  service  of 
future  rules,  8cc.  may  be  effected  in  the  same  way^. 

Where  the  defendant  has  put  in  special  bail,  but  the  same  are  not  Delivery  of,  or 
perfected,  if  the  plaintiff  be  dissatisfied  therewith^  he  may  deliver  a  ^^f* 
copy  of  the  declaration  de  bene  eue  ^^  or  conditionally,  to  the  defend- 
ant's attorney,  indorsed  as  follows :  *^  delivered  conditionally,  until 
special  bail  be  perfected ;  and  the  defendant  must  plead  hereto  in 
four  (or  eight)  days/'     And  there  is  a  rule  in  the  Exchequer  of  In  Exchequer. 
Pleas  *',  that  ''  all  declarations  de  bene  esse  »haU  be  filed  with  the 
sworn  or  side  clerks '',  or  their  deputy,  and  »hall  be  entered,  in  alpha- 
betical order,  in  proper  books  for  each  term,  to  be  kept  by  them  for 
that  purpose ;  which  books  shall,  at  all  times  within  ofBee  hours,  be 
open  to  the  inspection' of  the  persons  admitted  to>  practise  asattornies 
of  that  court,  and  their  clerks,  without  fee  or  reward ;  and  the  de- 
claration  so  filed  shall  and  may  be  taken  out  of  the  office,  by  the  de- 
fendant or  his  attorney,  upon  payment  of  the  f^  payable  in  respect 
thereof."     Where  a  declaration  is  filed,  it  is  deemed  to  be  a  good  Good,  if  filecl, 
declaration  only  from  the  time  of  giving  notice  thereof:  and  there-  j[°^^  ^^jy^ 
fore,  where  a  declaration  de  bene  esse  waA  filed,  and  the  defendant  * 

entered  an  appearance  before  notice  was  given  of  filing  it,  the  decla- 
ration, and  all  subsequent  proceedings,  were  set  aside  §o/t  irregularity  >. 


*  Fryo.  Rogers,  2  DowL  Rep.  412. 
7  Leg.  Obs.  109.  S.  C.  per  LUtUdale,  J. 
and  see  Heming  (or  Henning)  o.  Duke,  2 
Dowl.  Rep.  687.  9  Leg.  Obs.  12.  S.  C. 
per  Ld.  Z^fndkurst,  Ch.  B. 

^  Troughton  v.  Craven,  S  DowL  Rep. 
486.     9  Leg.  Obs.  172.  S.  C. 

'  Martin  v.  ColviU,  2  DowL  Rep.  694. 
per  Aldervm,  B. ;  but  see  Broom  v.  Stittle, 
1  Har.  &  W.  672. 

<  Baisley  o.  Kewbold,  4  DowL  Rep. 
177.  1  Gale,  245.  2  Cromp.  M.  &  R. 
S26.  10  Leg.  Obs.  478.  &  C.  Gosling 
V.  Dukes,  4  DowL  Rep.  178.  Hodgson 
V.  Mee,5  Ner.  &M.  802.  1  Har.  &  W. 
898.  S.  C.  Chapm.  K.  B.  2  Addend, 
110;  but  see  Rex  v.  Sheriff  of  Middlesex, 
in  Ridgway  0.  Porter,  8  DowL  Rep.  186. 


And  as  to  filing  or  delivering  declara- 
tions de  bene  esse,  see  Tidd  Ptm.  9  Ed. 
453,  4,  5. 

•  R.  M.  1  W.  IV.  reg.  IL  §  6.  I 
Cromp.  &  J.  277.  I  Tyr.  Rep.  169;  and 
see  R.  M.  58  Geo.  HI.  Man.  Ex.  Ap- 
pend. 226,  7.  8  Price,  508,  9.  R.  M. 
1  W.  IV.  reg.  II.  5  11.  1  Cromp.  &  J. 
279.  I  Tyr.  Rep.  161,  2.  TiddiVoc.  9 
Ed.  454.  * 

'  They  are  now  filed  with  the  JUaxer. 
Dax  Ex.  Pr.  2  Ed.  8. 

'  Weddle  tK  hazier,  1  Cromp.  &  M. 
69.  8  Tyr.  Rep.  287.  1  DowL  Rep.  689. 
S.  C.  Rooke  V.  Sherwood^  4  DowL  Rep. 
868.  11  Leg.  Obfi.  458.  S.  C. ;  and  see 
Tidd  Prac.  9  Ed.  456. 
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Judgment  of 
wm  protf  for  not 
declaring. 


When  signed. 


Deciiions  re- 
specting. 


If  the  plaintiff  do  not  declare  in  due  time,  he  is  liable  to  be  non^ 
prossedf  or  have  judgment  signed  against  him,  for  not  prosecuting  his 
suit.  This  judgment  is  founded  on  the  statute  IS  Car»  II.  stat.  2.  c. 
2.  §  Sy  by  which  it  is  enacted,  that  *'  upon  an  appearance  entered  for 
**  the  defendant  by  attorney,  in  the  term  wherein  the  process  is  re- 
**  tumable,  unless*  the  plaintiff  shall  put  into  the  court  from  whence 
"  the  process  issued,  his  bill  or  declaration  against  the  defendant,  in 
"  some  personal  SLCtion,  or  ejectment  of  farm,  before  the  end  of  the 
"  term  next  following  after  appearance,  a  nonsuit,  for  want  of  a  de- 
"  claration,  may  be  entered  against  him ;  and  the  defendant  shall 
'*  have  judgment  to  recover  costs  against  the  plaintiff,  to  be  taxed 
"  and  levied  in  like  manner  as  upon  the  23  Hen.  VIII."*  And  as 
the  appearance  may  now-  be  entered  in  vacation^  as  well  as  in  term 
time^,  it  seems  that,  on  serviceable  process,  when  it  is  entered  in 
vacationj  the  plaintiff  must  declare  before  the  end  of  the  next  term 
after  such  appearance,  or,  on  the  writ  of  capias,  before  the  end  of  the 
next  term  after  the  eighth  day  inclusive  from  the  execution  of  the 
writ,  otherwise  a  judgment  of  nonpros  may  be  signed. 

Where  a  declaration  in  replevin  was  delivered  in  the  name  of  a 
person  as  the  attorney,  but  who  in  fact  was  not  so^  it  was  held,  that 
the  defendant  could  not  treat  the  declaration  as  a  nullity,  and  sign 
judgment  of  non  pros  ^,  So,  where  it  appeared  that  the  defendant,  on 
entering  an  appearance  to  the  writ  of  summons,  had  made  a  mistake  in 
the  names  of  the  parties,  and  notice  being  given  to  him  of  the  fact  by 
the  plaintiff,  he  promised  to  amend,  but  instead  of  doing  so,  entered 
a  new  appearance,  and  then  demanded  a  declaration,  and  the  plain- 
tiff not  declaring  within  the  following  term,  he  signed  judgment  of 
non  pros,  the  court,  we  have  seen  <^,  was  of  opinion,  that  the  defend- 
ant had  been  irregular  in  not  amending  the  appearance,  and  therefore 
directed  the  judgment  to  be  set  aside  ®.  And  where  the  tenant  in  a 
writ  of  right,  not  being  able  to  discover  who  the  demandant  was,  ob- 
tained a  judge's  order,  directing  the  demandant's  attorney  to  deliver 
to  the  tenant's  attorney,  within /our  day^,  the  true  name  and  address 
of  his  client,  the  court  refused  to  allow  the  tenant  to  sign  judgment 
of  non  pros,  for  disobedience  of  this  order  ' :  The  proper  course,  it 
seems,  would  be,  to  make  the  judge's  order  a  rule  of  court,  and  then 


•  c.  16 

^  Sut2  W.IV.  cSO.  §2.  and  see  id. 
§11.    JhUe,^S2,S,  186. 

'  Bayley  (or  Bazley)  v,  Thoippson,  2 
Dowl.  Rep.  666.  4,  Tyr.  Rep.  956.  2 
Cromp.  &  M.  673.  S.  C. 

*  Ante,  140. 


*  Bate    V.    Bolton,    {or   Botten.)    4 

DowL  Rep.   160.    2  Cromp.  M.  &  R. 

866.     10  Leg.  Obs.  478.  S.  C ;  and  see 

Samev.  Same^  1  Tyr.  &  6.  146.    4  DowL 

Rep.  677.     12  Leg.  Obs.  197.  S.  C 

'  Dumsday  v.  Hughes,  2  Scott,  877. 
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move  for  an  attachment  against  the  attorney  \  The  affidavit  in  sup- 
port of  a  motion  to  set  aside  a  regular  judgment  of  non  pros,  should 
state,  either  that  there  is  a  good  cause  of  action  on  the  merits,  or 
that  the  debt  is  still  due  ^. 

In  the  King's  Bench,  it  was  formerly  tlie  practice,  that  on  all  Rule  to  declare, 
process  issuing  out  of  that  court,  returnable  at  a  day  certain,  if  the  Juci^!^  n 
defendant  appeared  by  his  attorney,  and  filed  bail  of  the  term  where*- 
in  the  process  was  returnable,  and  the  plaintiff  did  not  declare  be- 
fore the  end  of  the  term  next  following,  a  judgment  of  nan  pros 
might  have  been  signed,  without  entering  any  rule  to  declare,  or  call- 
ing for  a  declaration  ^ ;  which  practice  applied  to  actions  by  original 
writ  ^  in  that  court,  as  well  as  by  bill.  In  the  Common  Pleas,  how- 
ever, the  defendant  must,  before  the  end  of  the  second  term,  or  with- 
infour  days  afler,  have  entered  a  rule  for  the  plaintiff  to  declare  ®,  and 
demanded  a  declaration :  But^  by  a  general  rule  of  all  th&courts  f,  "  it 
shall  not  be  necessary  for  a  defendant,  in  any  case,  to  give  a  rule  to 
declare,  except  upon  removal  from  inferior  courts  :"  though,  by  a  pre- 
vious rule  ff,  '*  no  judgment  of  non  pros  shall  be  signed  for  want  of 
a  declaration,  until /our  days  next  after  a  demand^  thereof  shall  have 
been  made  in  writing,  upon  the  plaintiff,  his  attorney  or  agent,  as  the 
case  may  be."  A  defendant,  who  •  deposits  money  with  the  sheriff 
inlieuof  bail,  is  not  in  court,  so  as  to  demand  a  declaration,  until 
the  money  is  actually  paid  into  court ;  though  the  sheriff  has  returned 
that  he  has  paid  in  the  money,  and  the  plaintiff  has  consented  to  the 
defendant's  entering  a  common  appearance,  and  paying  into  court 
the  additional  ten  pounds,  under  the  7  &  8  Geo.  IV.  c.  71.  §  1  ^  It 
has  also  been  determined,  on  the  above  rule>  that  a  defendant  need 
make  only  one  demand  of  a  declaration ;  and,  after  such  demand, 
the  plaintiff  having  obtained  time  to  declare,  the  defendant  will  be 
entitled  to  sign  judgment  of  non  pros,  at  the  expiration  of  the  time 
allowed,  without  a  fresh  demand  ^. 


■  Id,  (o.)  per  WUde,  Serjeant. 

^  Cortessos  v.  Hume,  2  DowL  Rep. 
1S4. 

^^  R.  M.  10  Geo.  IL  reg.  II.  (6.)  K.  B. 
Gillk  K.  B.  Si5. 

^  Imp.  K.  B.  10  Ed.  493.  6S1. 

•  R.  H.  9  Ann.  Reg.  IIl.C.P.  Imp. 
C.  P.  7  Ed.  194,  5.  And  aa  to  the  rule 
to  declare,  and  demand  of  a  declaration,  see 
Tidd  Pmc  9  Ed.  417,  18.  421,  2.  48S. 

f  R.  H.  2  W.   IV.  n^  1.  §  88.     8 


Bam.  &  Ad.  879.  8  Bing.  298.  2 
Cromp.  &  J.  179. 

«  R.  T.  1  W.  IV.  r^.  4.  2  Bam.  & 
Ad.  789.  7  Bing.  784.  1  Cromp.  &  J. 
471. 

^  Append,  to  Tidd  Sup.  1688.  p.  296. 

*  Hall  V.  Champneys,  4  Dowl.  Rep. 
718.     1  Tyr.  &  G.  496.  S.  C. 

^  Teulon  v.  Gant^  {or  Grant,)  5  Dowl. 
Rep.  158.     12  Leg.  Obs.  245.  S.  C. 
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Of  Imparlance,  and  Time  for  Pleading  ;  and  of  the 
Notice,  and  Rule  to  Plead,  and  Demand  of  a 
Plea. 

Imparlance  is  said  to  be,  when  the  court  gives  a  party  leave  to 
answer  at  another  time,  without  the  assent  of  the  other  party  ^ ;  and, 
in  this  sense,  it  signified  time  to  reply,  rejoin,  surrejoin,  &c  ^.  But 
the  more  common  signification  of  imparlance  was  time  to  plead  ^ : 
and  it  was  either  general^,  without  saving  any  exception  to  the 
defendant,  which  was  always  to  another  term  ^,  or  special,  which  was 
sometimes  to  another  day  in  the  same  term  ®,  with  a  saving  of  all 
exceptions  to  the  writ,  bill,  or  count;  or,  of  all  exceptions  what- 
soever :  which  latter  was  called  a  general  special  imparlance'. 

Formerly,  when  the  process,  in  the  King's  Bench,  was  returnable 
the  last  general  return  of  the  term  8;  or,  in  the  Common  Pleas, 
when  it  was  returnable  on  that  return,  and  the  declaration  was  not 
filed  or  delivered  on  the  return  day,  or  on  the  day  following  ^ ;  or 
where  the  process,  in  either  court,  was  returnable  before,  but  the  de- 
claration was  not  delivered,  or  filed  and  notice  thereof  given, /owr  days 
exclusive  before  the  end  of  the  term  *,  the  defendant,  if  completely 
in  court,  was  entitled  to  an  imparlance ;  and  must  have  pleaded 
within  the  first  four  days  of  the  next  term  ;  provided  the  declaration 
were  delivered,  or  filed  and  notice  thereof  given,  before  the  essoin 


»  Com.  Dig.  tit  Pleader^  D.  1. 

^  Anon.  2  Mod.  62,  Anon.  2  Show. 
310.  Dovvding  v.  Baker,  Barnes,  S45.  2 
Vfms,  Saund.  5  Ed.  1.  e.  (2.) 

*^  Clapham  v.  Lenthall,  Hardr.  S65. 
Wentworth  v.  Squib,  1  Lutw.  46.  12 
Mod.  529.  S.C.  Gilb.  C.  P.  183.  211. 
4  Bac.  Abr.  27,  8.     3  Blac.  Com.  301. 

^  Longville  v.  Thistlewortb,  6  Mod. 
28. 

'  Staple  V.  Haydon,  id  8.  Case  of 
Univeruty  of  Cambridge,  10  Mod.  127. 
Com.  Dig.  tit  Pleader,  D.  1. 

'  For  an  account  of  the  different  kinds 


of  imparlances,  when  and  how  granted,  and 
what  might  or  might  not  have  been  done 
after  each  of  them,  see  2  Wms.  Saund.  5 
Ed.  1.  (2.)  1  Chit.  PL  4  Ed.  376,  &c. 
Grant  v.  Ld.  Sondes,  2  Blac.  Rep.  1094. 
Tidd  Prac.  9  Ed.  462. 

«  R.  T.  6  &  6  Geo.  II.  (6.)  R.  M. 
10  Geo.  IL  reg,  2.  R.T.  22  Geo.  IIL 
K.  B. 

»»  R.  H.  36  Geo.  IIL  C.  P.  2  H. 
Blac.  oct.  ed.  651.  7  Taunt  71.  (a.)  2 
Marsh.  337.  (a.)     2  Chit  R.  381. 

»  R.  T.6&  6  Geo.  II.  (6.)  K.B, 
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day  of  that  term  ;  otherwise  the  defendant  was  allowed  to  imparl  to 
the  subsequent  term  K  By  a  general  rule,  however,  made  by  the  judges 
of  all  the  courts  \  in  pursuance  of  the  administration  of  justice  act,  (1 1 
Geo.  IV.  &  1  W.  IV,  c.  70.  §  1 1.)  it  was  ordered,  that  "  upon  every 
declaration  delivered  or  filed  on  or  before  the  last  day  of  any  term, 
the  defendant,  whether  in  or  out  of  any  prison,  should  be  compellable 
to  plead  as  of  such  term,  without  being  entitled  to  any  imparlance." 
This  rule  only  applied  to  cases  where  the  writ,  appearance,  and 
declaration,  were  of  the  same  term  ^  :  and  therefore,  where  the  writ 
and  appearance  were  of  one  term,  and  the  declaration  of  another,  the 
defendant  was  still  entitled  to  an  imparlance  ^.  And  now,  by  the  Abolished,  by 
uniformity  of  process  act  *,  it  is  enacted,  that  "  if  any  writ  of  sum-  p^^<^*j^^ 
"  mans,  capias,  or  detainer,  issued  by  authority  of  that  act,  shall  be 
served  or  executed  on  any  day,  whether  in  term  or  vacation,  all 
necessary  proceedings  to  judgment  and  execution,  may,  except  as 
thereinafter  provided  ',  be  had  thereon,  without  delay,  at  the  expira*- 
tion  of  eight  days  from  the  service  or  execution  thereof,  on  what- 
*'  ever  day  the  last  of  such  eight  days  may  happen  to  fall,  whether  in 
**  term  or  vacation."  By  this  act,  imparlances  in  personal  actions  are 
altogether  abolished  ^ 

There  was  formerly  no  imparlance  roll  in  the  King's  Bench:  But>  Entiyof  impar- 
in  the  Common  Pleas,  when  an  original  was  actually  issued  in  the  ^^^^* 
first  instance,  (which  however  was  seldom  the  case,)  or  the  proceed- 
ings were  by  biU  filed  against  an  attorney,  or  member  of  the  House 
of  Commons,  if  the  defendant  were  entitled  to  an  imparlance,  it  was 
formerly  entered  on  a  roll,  called  the  imparlance  roll,  which  was 
made  up  of  the  term  the  original  writ  was  returnable,  or  bill  filed ; 
and  contained  an  entry  of  the  declaration  or  bill,  and  of  the  de- 


(« 


ft 


a 


it 


*  Vidian's  Introd.  II.  2  Wms.  Saund. 
5  Ed.  1.  e.  (8.)  >°<1  Ke  Smith  v.  Haddon, 
1  Leg.  Obfl.  \h%,perLUikdale,  J.  Anon. 
S  Leg.  Oba.  78.  per  Patieton,  J.  T!dd 
Prac.  9  Ed.  466,  Z 

»»  R.  T.  1  W.  IV.  reg,  IIL  2  Barn.  & 
Ad.  789.  7  Bing.  784.  1  Cromp.  &  J.  471 ; 
and  see  R.  M.  I  W.  IV.  f€g.  IL  §  11. 
1  Cromp.  &  J.  279.  1  Tyr.  Rep. 
161. 

^  Edensor  v.  Hoffinan,  2  Cromp.  &  J. 
140.  1  Price  N.  R.  176.  1  Dowl. 
Rep.  804.  S.  C.  Thomson  v.  Smitb,  1 
BowL  Rep.  981.  per  Taunton,  J.  Irving 
V.  Williamson,  £.  2  W.  IV.  K.  B.  per 


Taunton,  J.  WhaUey  v.  Bamet,  S  Tyr. 
Rep.  239.     1  DowL  Rep.  607.  S.  C. 

^  2W.  IV.  c.  89.  §  II. 

'  For  these  exceptions,  tndffoffte',  182,3. 

'  Wigley  V.  Tomlins,  3  DowL  Rep.  7. 
9  Leg.  Obs.  60.  S.  C.  per  JJtUedale,  J. 
Nurse  v.  Geeting,  5  I^r.  Rep.  179.  1 
Cromp.  M.  &  R.  567.  8  DowL  Rep. 
157.  9  Leg.  Obs.  159.  S.  C;  and  see 
Sup.  to  Petersd.  Pr.  20.  Chapm.  K.  B. 
2  Addend.  167.  1  ChH.  Arcbb.  Pr.  195 ; 
but  see  Frean  9.  Chaplin,  2  DowL  Rep. 
523.  8  Leg.  Obs.  508,  9.  S.  C.  per 
Tatrnkm,  J.  Athert.  Pr.  90.  110.  contra, 
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Abolished. 


Time  for  plead- 
ing, in  generaL 


fendant*s  appearance  thereto,  with  the  prayer  and  grant  of  an  im- 
parlance ^.  But  now,  by  a  general  rule  of  all  the  courts  *>,  *'  it  shall 
not  be  necessary  that  imparlances  should  be  entered  on  any  distinct 
roll."  And,  by  a  subsequent  rule  of  all  the  courts  <^,  **  no  entry  of 
continuance  by  way  of  imparlance^  shall  be  made  upon  any  record 
or  roll  whatever :  Provided,  that  such  regulation  shall  not  alter  or 
affect  any  existing  rules  of  practice,  as  to  the  times  of  proceeding  in 
the  cause." 

The  time  for  pleading  was  formerly  governed  by  the  terms,  and 
return  days  of  the  process,  and  the  time  when,  and  manner  in  which 
the  declaration  was  delivered  or  filed,  as  whether  it  was  delivered  or 
filed  absolutely,  or  de  bene  esse  ^  :  but  now,  as  the  proceedings,  by  the 
uniformity  of  process  act  %  may  be  carried  on,  except  at  certain  times  ^, 
in  term  or  vacation,  the  declaration  is  in  all  cases  delivered  or  filed ; 
with  notice  to  plead  in  four  days  after  the  filing  or  delivery  thereof, 
if  the  action  be  laid  in  London  or  Middlesex  s,  and  the  defendant  live 
within  twenty  miles  of  London ;  and  in  eight  days,  if  the  action  be 
laid  in  any  other  county  \  or  the  defendant  live  above  twenty  miles 
from  London,  And  although  imparlances,  we  have  seen  ^  are  abolished 
by  the  uniformity  of  process  act,  yet  the  defendant  is  still  entitled  to 
notice  (o  plead,  before  judgment  can  be  signed  for  want  of  a  plea^. 
When  it  does  It  should  also  be  remembered,  that  in  the  uniformity  of  process 

^o^JbMMst!^  act  there  is  a  proviso  \  that  "  no  declaration,  or  pleading  after  declara- 


tion, shall  be  filed  or  delivered  between  the  tenth  day  of  August,  and 
twenty 'fourth  day  of  October :  "  And,  by  a  general  rule  of  all  the 
courts ™,  ''in  case  the  time  for  pleading  to  any  declaration,  or  for 
answering  any  pleading,  shall  not  have  expired  before  the  tenth  day 
of  August  in  any  year,  the  party  called  upon  to  plead,  reply,  &c.  shall 
have  the  same  number  of  .days  for  that  purpose,  after  the  24th  day 
of  October,  as  if  the  declaration,  or  preceding  pleading,  had  been 


*  Dyke  v.  Sweeting,  1  Wilg.  183 ;  and 
lee  Tidd  Pmc.  9  Ed.  7)^0. 

»»  R.  H.  2  W.  IV.  reg.  I.  §  109.  3 
Barn.  &  Ad.  390.  8  Bing.  305.  S  Cromp. 
oL  J.  198. 

«  R.  PL  Gen.  H.  4  W.  IV.  reg.  2. 
5  Bam.  &  Ad.  Append,  ii.  10.  Bing.  464. 
2  Cromp.  &M.  11. 

<i  Tidd  Prac.  9  Ed.  464,  &c. 

•  2  W.  IV.  c.  89.  J  11. 
'  Ante,  132,  a 

>  R.  T.  5  &  6  Geo.  II.  R.  T.  22  Geo. 
III.  K.  B.  R,  T.  8  Geo.  III.  C.  P.  R.M. 


1  W.  IV.  reg,  II.  §  11.  I  Crotnp.  &  J. 
279.  1  Tyr.  Rep.  161.  Excheq. ;  and  see 
Tidd  Prac,  9  Ed.  464,  &c. 

^  Holland  «.  Cooke,  1  Maule  &  S.  566. 

*  Ante,  227. 

^  Fenton  o.  Anstioe,  5  DowL  Rep.  113. 
12  Leg.  Obs.  388,  9.  S.  C;  and  see  Udd 
Prac.  9  £d.  478,  4. 

»  2W.  IV.c.  89.  §  11. 

"  R,  M.  3  W.  IV.  reg.  12.  4  Bam. 
&  Ad.  4.  9  Bing.  446.  1  Cromp.  & 
M.  5. 
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delivered  or  filed  on  the  24th  day  of  October :  but  in  such  cases,  it 
shall  not  be  necessary  to  have  a  second -^jule  to  plead,  reply,  &c." 
On  this  rule,  it  has  been  holden,  that  if  the  time  for  pleading  does  not 
expire  until  after  the  10th  of  August^  although  it  may  be  enlarged 
time,  the  defendant  has  still  the  same  time  for  pleading,  as  if  the  de- 
clai^tion  had  been  filed  or  delivered  on  the  24th  of  October^ :  And  if 
a  plaintiff  before  the  10th  of  August,  give  a  greater  number  of 
days  for  pleading,  than  by  the  practice  of  the  court  is  required,  the 
defendant  is  entitled  to  avail  himself,  afler  the  24th  of  October,  of 
that  greater  number^. 

After  the  delivery  of  a  bill  of  particulars,  except  where  an  order  After  delivery 
has  been  obtained  for  further   time,  the  defendant,  in  the  King's  ticulart.^*^' 
Bench^  had  formerly  the  same  time  to  plead,  as  he  had  when  the 
summons  for  it  was  returnable^:   and,  in  the  Common  Pleas,  the 
plaintiff  could  not  have  signed  judgment^  for  want  of  a  plea,  till  the 
expiration  of  twenty-four  hours  after  the  delivery  of  a  bill  of  parti- 
culars ;  though  the  time  for  pleading  were  expired,  and  a  demand  of 
plea  given,  more   than  twenty-four  hours  before  that  time^:   And 
accordingly,  by  a  general  rule  of  all  the  courts  ^,  **  a  defendant  shall 
be  allowed  the  sam^  time  for  pleading,  after  the  delivery  of  parti- 
culars under  a  judge's  order,  which  he  had  at  the  return  of  the  sum- 
mons ;  nevertheless,  judgment  shall  not  be  signed,  till  the  afternoon 
of  the  day  after  the  delivery  of  the  particulars,  unless  otherwise 
ordered  by  the  judge."    In  the  Exchequer,  where  the  declaration  was 
delivered  on  the  7th,  to  plead  in  four  days,  and  on  the  10th,  an  order 
for  particulars  was  obtained,  which  were  delivered  on  the  Idth,  the 
court  held  that  judgment  for  want  of  a  plea,  signed  at  one  o'clock  on 
the  ffteenth,  was  regular  ^     And,  in  that  court,  a  declaration  in 
assumpsit,  indorsed  to  plead  in  four  days,  having  been  delivered,  with 
particulars  of  demand  annexed,  the  plaintiff,  two  days   afterwards, 
finding  that  the  particulars  were  wrongly  entitled,  delivered  a  fresh  par- 
ticular properly  entitled,  and  for  want  of  a  plea  within  the  four  days, 
signed  judgment,  the  court  held  that  the  judgment  was  regular  ;   the 

*  Wilson  V.  Bradslocke,  2  Dowl.  Rep.  C.  970.     7  Dowl.  &  R.  468.  S.  C. 

iI6.     7  Leg.  Obs.  76.  S.  G.    Trinder  v.  *  Rainsay  v.  Ld.  Reay,  2  New  Rep. 

Smedley,  3  DowL  Rep.  87.     9  Leg.  Obs.  C.  P.  S6  i ;  and  see  Tidd  Prac.  9  Ed.  469. 

293.  S.  C  per  lAtUedale,  J.  698. 

^  Solomonson     (or     Salomonson)    v.  '  R.  H.   2  W.  IV.  reg.  L  §  48.     8 

Parker,  2  DowL  Rep.  406.     7  Leg.  Obs.  Barn.   &  Ad.  880.    8  Bing.  294,  5.    2 

41 4.  S.  C.  jter  LUOedak,  J.  Cromp.  ft,  J.  1 81 . 

^  Mowbray  v.  ScbuberUi,  IS  East,  608;  f  Tate  v.  Bodficld,  8  Dowl.  Rep.  218. 
and  see  St.  Hanlaire  v.  Byam,  4  Barn.  & 
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OF  TIME  FOR   PLEADINO* 


Computation  of 
time  for  plead- 
ing, and  when 
the  days  are 
reckoned  ex- 
cluriyely,  or  in- 
duslTely. 


Summons,  and 
order,  for  further 
time  to  plead. 


accepting  of  the  amended  particular  being  a  waiver  of  the  objection 
to  the  first  *. 

In  computing  the  time  for  pleading,  to  declarations  in  the  Common 
Pleas>  the  days  were  formerly  reckoned  inckuively;  so  that  if  a 
declaration  were  filed  or  delivered  on  the  JirHf  with  notice  to  plead 
in /our  days,  the  plaintiff*  was  entitled  to  sign  judgment  for  want  of  a 
plea,  on  the  opening  of  the  office  in  the  afternoon  of  the  Jiftk  day.  But 
it  should  be  observed,  that  by  a  general  rule  of  all  the  courts  \  "  in 
all  cases  in  which  any  particular  number  of  days,  not  expressed  to  be 
clear  days,  is  prescribed  by  the  rules  or  practice  of  the  courts,  the 
same  shall  be  reckoned  exclttswely  of  the  first  day,  and  inchtsively  of 
the  last  day ;  unless  the  last  day  shall  happen  to  fall  on  a  Sunday, 
Christmas  day.  Good  Friday^  or  a  day  appointed  for  a  public  fast  or 
thanksgiving,  in  which  case  the  time  shaU  be  reckoned  exclusively  of 
that  day  also."  On  this  rule,  where  a  declaration  was  delivered  on  the 
4th  of  August,  with  notice  to  plead  in /our  days,  the  court  of  Exchequer 
held,  that  judgment  could  not  properly  be  signed  till  the  afternoon  of 
the  ninihi  for  want  of  a  plea^.  In  this  court,  the  afternoon^  for  the 
purpose  of  signing  judgment,  does  not  commence,  in  term,  till  three 
o'clock  ^ ;  and  though,  in  vacation^  the  office  is  not  open  in  the 
afternoon,  yet  it  may  be  opened  specially,  for  the  purpose  of  signing 
judgment  ®. 

If  the  defendant  be  not  prepared  to  plead,  by  the  expiration  of  the 
time  allowed  him  for  that  purpose,  his  attorney  or  agent  should  take 
out  a  summons^  and  obtain  an  order,  for  further  time  ;  which  may  be 
repeated,  if  necessary  ff  And  where  the  master  of  a  ship  was  served 
with  process  in  an  action,  on  the  eve  of  his  departure  on  a  foreign 
voyage,  the  judge,  under  particular  circumstances,  allowed  twelve 
months'  time  to  plead,  which  was  afterwards  sanctioned  by  the  court  ^, 
But  the  court  refused  to  grant  an  indefinite  time  to  plead,  on  the 
ground  that  the  defendant  could  not  safely  plead,  till  a  rule  pending 
in  another  court,  and  involving  the  same  matter  of  defence,  was  deter- 
mined ;  though  they  granted  time  to  plead  on  or  before  a  day  fixed  ^. 


*  Jones  V.  Fowler,  4  Dowl.  Rep.  SS8. 
1  Gale,  866.     1 1  Leg.  Obs.  136.  S.  C. 

«»  R.  H.  2  W.  IV.  ttg.  VIII.  8  Bam. 
&  Ad.  39S.  8  Bing.  807,  8.  2  Cromp. 
&  J.  201,  2;  and  see  8  Rep.  C.  L. 
Com.  44. 

*"  Kemp  V.  Fyson,  3  Dowl.  Rep.  265. 

'  Tate  17.  Bodfield,  8  Dowl.  Rep.  218, 
19;  and  see  Leigh  v.  Bender,  4  Dowl. 


Rep.  201.     1  Gale,  269.    10  Leg.  Obs. 

861.  s.a 

*  Kemp  V.  Fyfon,  8  DowL  Rep.  266, 6. 

f  Tidd  JVac.  9  Ed.  469. 

s  Hunt  V.  Barkley,  (or  Barclay,)  1 
Hodges,  108.     8  Dowl.  Rep.  646.  S.  C. 

^  Clarke  t).  AUbufcW  1  Tyr.  &  G.  71. 
1  Gale,  868.  4  DowL  Rep.  684.  12 
Leg.  Obs.  181,2.  S.  C. 
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In  the  King's  Bench,  the  time  allowed  for  pleading  on  a  judge's  order,  Further  time, 

is  reckoned  exclusive  of  the  day  of  the  date  of  the  order  ».      And,  in  ?o^'^^o°ed, 

•^  '        in  K.  B. 

that  court,  where  the  order  is  for  time  to  plead  till  a  certain  day,  the 

word  till  is  considered  as  inclusive  of  the  day  to  which  the  time  for 

pleading  is  enlarged  ^.     In  the  Common  Pleas,  the  time  allowed  is  in  C.  P. 

said  to  be  inclusive  of  the  date  of  the  order,  but  exclusive  of  the  day 

when  it  expires  °:  and^  therefore,  where  an  order  for  a  week  was 

dated  the  16th  of  May,  judgment  signed  for  want  of  a  plea  on  the 

23d,  was  holden  to  be  regular  ^.   And,  in  the  latter  court,  it  seems 

that  in  general,  when  the  time  to  plead  is  not  expired  at  the  time  of 

making  the  order,  the  further  time  allowed  is  to  be  reckoned  from 

the  expiration  of  the  time  to  pleads  and  not  from  the  date  of  the 

order,  or  what  is  done  under  it  ^.     But  where  the  declaration  was 

delivered  on    the  12th  of   January,  with  notice  to  plead  in  four 

days,  and  on  the   Idth,  the  defendant  obtained  a  judge's  order  for 

**  seven  days'  time  to  plead/'  upon  an  undertaking  to  accept  short 

notice  of  trial  for  the  last  sitting  in  term,  (the  26th,)  the  court  held, 

that  the  seven  days  commenced  from  .the  date  of  the  order,  and  not 

from  the  expiration  of  the  four  days  ^      In  the  Exchequer,  where  In  Exchequer. 

an  order  for  seven  days'  time  to  plead  was  obtained  on  the  15th 

of  May,  and  on  the  22d,  pleas  were  delivered,  but   irregular  in 

several  respects,  and  in  the  evening  of  that  day,  the  plaintiff  signed 

judgment  as  for  a  want  of  plea,  the  court  set  aside  the  judgment,  as 

having  been  signed  too  early  s.      If  there  be  an  order  for  a  month's 

time  to  plead,  it  is  understood  to  mean  a  lunar,  and  not  a  calendar 

month  ^. 

The  rule  to  plead  is  the  order  of  the  court  ^  ;  and  might  formerly  Rule  to  plead, 
have  been  entered,  on  a  prcBcipe\  with  the  clerk  of  the  rules  in  the  whom  when 
King's  Bench,  or  secondaries  in  the  Common  Pleas,  or  in  the  office  of  and  how  entered, 
pleas  in  the  Exchequer,  at  any  time  afler  the  delivery,  or  filing  and 
notice  of  the  declaration,  in  term  time ;  or,  if  the  declaration  were 


*  By  the  Master,  (JLe  Blanc,)  on  a  re- 
ference from  the  court,  on  the  last  day  of 
Trimty  Term,  1827. 

*>  Dakins  v.  Wagneri  S  DowLRep.  5S5» 
9  Leg.  Obs.  510.  S.  C.  per  PaUeson,  J. 

<"  Kay  V,  Whitehead,  2  H.  Blac.  86. 

d  Read  v,  Montgomery,  K.  26  Geo. 
III.  eked  by  Gould,  J.  in  Kay  v.  White- 
head,  2  H.  Blac.  85. 

*  Aspioall  V,  Smyth,  8  Moore,  655,  8 
Taunt.  592.  S.  C. 

f  Simpson  v.  Cooper,  2  Scott,  8i0.     1 


Hodges,  448.  S.  C. 

'  Pepperell  v,  Burrell,  2  Dowl.  Rep. 
674.  1  Cromp.  M.  &  R.  872.  4  Tyr.  Rep. 

811.  S.  C. ;  and  see  Macher  v.  Billing,  id. 

812.  1  Cromp.  M.  &  R.  577.    8  Dowl. 
Rep.  246^  S.  C, 

^  Talbot  v.  liniield,  1  Blac.  Rep.  450.  8 
Bur.  1455.  S.  C.  Soper  v.  Curtis,  2 
Dowl.  Rep.  237  f  and  see  Tidd  Prac,  9 
Ed.  470,  71. 

*  Append,  to  TM  Prac,  9  £d.  V71. 

k  Id.  Uf. 
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When  Judg. 
inent  may  be 
signedi  without 
giving  new  rule 
to  plead. 


New  rule  to 
plead  uoneces- 
nry,  after 
amending  decla- 
ration. 


delivered,  or  filed,  and  notice  given  four  days  exclusive  before  the 
end  of  the  term,  the  rule  to  plead  might  have  been  entered,  at  any 
time  during  the  first /our  days  after  term.  The  clerk  pf  the  rules,  or 
secondaries,  would  indeed  have  accepted  a  rule  to  plead  on  the  eiwm 
day  ;  but  such  rule  could  not  have  been  entered,  until  the  first  day  of 
term  *.  And  now,  as  the  proceedings  may  be  carried  on,  except  in 
certain  cases,  in  vacation,  as  well  as  in  term  time,  the  rule  to  plead  may 
be  entered  at  any  time  after  the  delivery,  or  filing  and  notice  of  de- 
claration, whether  in  term  or  vacation.  A  rule  to  plead,  however, 
must  be  given,  before  the  plaintiff  can  regularly  sign  judgment  for 
want  of  a  plea :  and  where  a  defective  plea  had  been  delivered,  and 
judgment  afterwards  signed  as  for  want  of  a  plea,  the  judgment  was 
set  aside  as  irregular,  for  want  of  a  rule  to  plead  ^ :  and  a  rule  to 
plead  being  taken  out  in  a  wrong  name,  is  a  nullity  ^.  But  where  a  writ 
issuedi  in  vacation^  and  a  declaration  was  delivered,  and  rule  to  plead 
given,  in  the  same  vacation,  but  the  plaintiff  did  not  sign  judgment 
until  the  ensuing  term,  the  court  of  Exchequer  held,  that  it  was  not 
necessary  to  give  a  new  rule  to  plead,  in  that  term  ^.  So,  where  a 
declaration  was  delivered,  and  rule  to  plead  given,  in  Easter  term, 
and  judgment  was  signed  for  want  of  a  plea  in  Trinity  term,  the  court 
held  it  to  be  regular,  though  a  fresh  rule  to  plead  had  not  been  given 
of  that  term  ^. 

In  the  King's  Bench,  if  the  plaintiff  amended  his  declaration  the 
same  term,  the  defendant  had  formerly  two  days,  exclusive  of  the 
day  of  amendment,  to  alter  his  first  plea,  or  plead  de  novo  ^  ;  but  if 
the  amendment  were  made  in  a  subsequent  term,  the  defendant  was 
entitled  to  a  new  /our-day  rule  to  plead  ^.  In  the  Common  Pleas, 
it  seems  that  a  new  four-day  rule  to  plead  was  in  all  cases  necessary 
to  be  given  by  the  plaintiff,  on  amending  his  declaration^:  but  a 
rule  was  afterwards  made  in  that  court  ^,  by  which  it  was  ordered, 
that  **  where  any  amendment  in  the  declaration  should  be  made 
after  a  rule  to  plead  had  been  entered,  no  new  rule  to  plead 
should  be  necessary,  provided  such  amendment  were  made  in  the 
term,  or  the  vacation  succeeding  the  term,  in  or  of  which  the  rule 


*  Seller  v.  Faceby,  Cas.  Pr.  C'P.  68. 

^  Wame  v.  Beresford,  4  DowL  Rep. 
861.  1  Tyr.  &  G.  S30.  1 1  Leg.  Oba.  487. 
S.  C. ;  and  see  Hough  v.  Bond,  1  Meeaon 
&  W.  814.  1  Tyr.  &  G.  617.  S.  C 

*  Moulds.  Murpby/l  Cromp.&M.495. 
3  Tyr.  Rep.  688.  2  DowL  Rep.  54.  S.  C 

*  Fryer  v.  Smith,  1  Cromp.  &  M.  855. 
8  Tyr.  Rep.  820.  2  DowL  Rep.  1 14.  S.  C. 


and  see  Usbomeo.  Peondl,  1  Bing.  N.  R. 
820.  1  Scott,  277.  S.  a 

*  Powel  V.  Gay,  1  Str.  705. ;  and  see 
R.  M.  10  Geo.  II.  reg.  II.  (6.)  K.  B. 

'  Barton  o.  Moore^  8  Dumf.  &  E.  87. 

'  Blunt  V.  Morris,  2  Bkc.  Rep.  785 ; 
and  see  l^dd  Prac,  9  Ed.  469.  475.  708. 

>>  R.  E.  1  W.  IV.  5  Moore&  P.  482. 
7  Bing.  556. 
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to  plead  had  been  entered  ;  and  that  the  defendant  should  have  two 
days,  exclttsive  of  the  day  on  which  the  amendment  was  actually 
made,  to  alter  his  plea,  or  plead  de  novo,  unless  otherwise  ordered  by 
the  court,  or  the  judge,  granting  leave  for  the  amendment"  And,  by  a 
general  rule  of  all  the  courts  \  "  where  an  amendment  of  the  decla- 
ration is  allowed,  no  new  rule  to  plead  shall  be  deemed  necessary, 
whether  such  amendment  be  made  of  the  same  term  as  the  declara- 
tion, or  of  a  different  term."  In  the  Exchequer,  where  the  plaintiff 
amends  his  declaration,  with  liberty  for  the  defendant  to  plead  de 
novo,  if  the  defendant  do  not  plead  de  novo,  the  former  plea  will 
stand,  if  it  be  applicable  to  the  amended  declaration  ^. 

In  the  King's  Bench,  a  demand  of  plea  might  formerly  have  been  Demand  of  plea, 
made  at  the  time  of  delivering  the  declaration  ^,  and  indorsed  there-  ^|^^     ^^ 
on  ^ :  In  the  Common  Pleas,  a  demand  of  plea  must  have  been  made 
after  declaration  delivered,  and  a  rule  to  plead  given ;  a  demand  of 
plea  indorsed  on  the  declaration  *,  or  made  before  the  rule  to  plead 
was  given  ',  being  deemed  insuBScient :  But,  by  a  general  rule  of  all 
the  courts  >,  "  a  demand  of  plea  may  be  made  at  the  time  when  the 
declaration  is  delivered,  and  may  be  indorsed  thereon."     Where  a 
cause  is  removed  from  an  inferior  jurisdiction  by  Ao^eof  corpus,  and 
the  plaintiff  declares  conditionally  before  special  bail  perfected,  and 
indorses  a  demand  of  plea  on  his  declaration,  according  to  the  above     / 
rule,  special  bail  is  waived  \ 

The  plaintiff,  in  the  King's  Bench,  could  not  formerly  have  signed  At  what  time 
judgment,  for  want  of  a  plea,  till  the  expiration  of  tmeldy-four  hours  be^|^^^. 
after  it  had  been  demanded,  whether  the  time  for  pleading  were  or 
were  not  expired  when  such  demand  was  made  ' ;  and,  in  that  court, 
if  a  plea  were  demanded  on  Saturday,  the  defendant  had  twenty-four 
hours  tP  plead,  after  the  demand,  exclusive  of  Sunday^:  but  judg- 
ment might  have  been  signed  at  any  time  after  the  twenty-four  hours 
were  expired,  provided  the  time  for  pleading  were  then  out ;  and 


»  R,  H.«W.  IV.  1^. I.  § 42.  SBarn. 
&  Ad.  879.  8  Bing.  894.  8  Cromp.  &  J. 
179,  80. 

^  Fagg  o.  Boraley,  1  Cromp.  &  M.  770. 
3  Tyr.  Rep.  905.  8  DowL  Rep.  107.  6 
Leg.  Oba.  478.  S.  C 

*  Churchwardens  of  Edmonton  v.  Os- 
borne, 6  Dumf.  &  £.  689.  Rundell  v. 
Champneys,  1  DowL  &  R.  186. 

*  Maxwell  v.  Skerrett,  5  East,  547. 
'  Eames  v.  Jew,  Barnes,  876. 

f  Hewit  V.  Palmer,  4  Taunt.  51 ;  and 


see  Tidd  Prac.  9  Ed.  S59.  476. 

*  R.  H.2  W.  IV.  reg.  I.  §  48.  8  Bam. 
&  Ad.  879.  8  Bing.  894.  8  Cromp.  &  J. 
180.  ' 

^  Law  V.  Stevens,  I  DowL  Rep.  485. 
4  Leg.  OU.  866.  &  C 

>  Wooden  o.  Boyntun,  1  Blac.  Rep.  50. 
Dyche  v.  Burgoyne,  1  Dum£  &  E.  454. 
Bowles  0.  Edwards,  4  Dumf.  &  E.  1 18. 

^  Solomons  o»  Freeman,  4  Dumf.  &  E. 
557. 
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therefore,  if  the  plea  had  been  demanded  in  the  morning,  the  plaintiff 
was  not  obliged  to  wait  until  the  opening  of  the  office,  in  the  afler- 
noon  of  the  following  day  ^.  In  the  Common  Pleas,  tb^  rule  was, 
that  after  a  plea  bad  been  demanded,  the  defendant  had  in  all  cases 
till  the  opening  of  the  office,  in  the  afternoon  of  the  following  day,  to 
plead ;  and  if  he  did  not  plead  within  that  time,  the  rule  tp  plead 
being  expired,  the  plaintiff  might  haye  signed  judgment  ^  :  And  ac- 
cordingly, by  a  general  rule  of  ^11  the  courts  ^  *'  judgment  for  w^nt  of 
a  plea,  after  demand,  may  in  all  cases  be  signed  at  the  opening  of  the 
office,  in  the  afternoon  of  the  day  after  that  on  which  the  depoand  was 
made,  but  not  before."  [f  a  plaintiff  treat  a  plea  as  a  nullity,  and 
sign  judgment  as  for  want  of  a  plea,  he  so  treats  it  for  all  purposes ; 
and  cannot  afterwards  say  that  it  was  merely  irregular,  so  as  to  bp  a 
waiver  of  the  demand  of  a  plea  ^, 

•  Dyche  v.  Burgoyne,  1  Dumf.  &  E.  «  R.  H.  2  W.  IV.  reg,  I,§  66.  S  Baro. 

454.  &  Ad.  SBS.  8  Bing.  297.  2  Cromp.  &  J. 

*>  Buckmaster  o.  Trougbton,  Cas.  Pr.  186. 
C.  P.  17,  18.     Broome  v.  Woodwax^,  id.  <*  Hough  o.   Bond,    1    Mee^oo  &  W. 

54 ;  and  see  TIdd  Prac.  9  Ed.  477.  Si4.  1  Tyr.  &  G.  617.  S.  C. 


CHAP.  XIX. 


Of  Motions  aand  Rules  ;  wfkd  Affidavits  in  support 
qf  them  ;  and  the  Practice  of  the  Courts  thereony 
and  hy  Summons  and  Order,  at  a  Judge's  Cham- 

.    BERS,  &c. 

xl  AVING  treated  in  a  former  Qiapter  %  of  the  powers  of  the  judges  How  treated  ot 
of  the  superior  courts  to  make  general  rules,  for  the  regulation  of  the 
proceedings  therein,  it  is  intended  to  treat,  in  the  present  Chapter,  of 
motions  and  rules  in  particular  cases,  with  the  affidavits  in  support  of 
them ;  and  the  practice  of  the  courts  thereon,  and  hy  summons  and 
order ^  at  a  judge's  chambers,  &c. 

A  motion  is  an  application  to  the  court,  by  counsel^  for  a  rule  or  Motion,  what 
order  ^ ;  which  is  either  granted  or  refused :  and  if  granted,  is  either 
a  rule  absolute  in  the  first  instance,  or  only  to  shew  cause>  or,  as  it  is  Rules  absolute^ 
commonly  called,  a  rule  nt^t,  that  is,  unless  cause  be  shewn  to  the  con-  ^'  cauB& 

trary  ;  which  is  afterwards,  on  a  subsequent  motion,  made  absolute, 
modified,  or  discharged  <^.   In  the  King's  Bench,  motions  and  rules  are  In  K.  B. 
either  on  the  cronm  side,  or  on  the  plea  side  of  the  court.     In  the  In  C.  P.  and 
Common   Pleas,  and  Exchequer  of  Pleas,  there  is  no  crown  side^:  ***"*'' 

But  in  these  latter  courts,  as  well  as  in  the  court  of  King's  Bench,  For  attachmenu 
a  rule  for  an  attachment^  which  is  of  a  criminal  nature^  may  be  moved 
for,  in  cases  of  contempt  %  &c.  Motions  and  rules  on  the  plea  side  of 
the  court  of  King's  Bench,  and  in  the  Common  Pleas  and  Exchequer, 
are  common  or  special.  Common  rules  are  first,  such  as  are  given  by  Common  rules, 
the  master,  Jilacer,  clerk  of  the  papers,  or  clerk  of  the  errors,  in  the 
King's  Bench ;  or  by  the  prothonotaries,  filacers,  or  clerk  of  the  errors, 

*  Chap.  II.  p.  27,  &c  '  As  to  motums  and  rtUes  in  general, 

^  The  application  to  a  court  by  counsel,  and  qffidavUs  in  support  of  them,&c.  see 

is  called  a  motion ;  and  the  order  made  by  Tidd  Prac,  9  Ed.  478,  &c. 

a  court  on  any  motion,  when  drawn  into  ^  Hodgson  v.  Temple,  6  Taunt.  503.  1 

form  by  the  officer,  is  called  a  ru/if.  Wynne  Marsh.  166.  S.  C. 

Eunom.  Dial.  II.  §.  86.    And  for  a  gene-  ®  For  these  cases,  see  Tidd  Prac,  9  £d. 

ral  account  of  the  practice  of  the  co\uts  on  478,  9. 

motions  in  cwU  suits,  see  id*  §  85,  &c. 
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Declared  to  be 
unnecessary. 


Rules  obsolete^ 
or  virtually 
abolished. 


in  the  Coitamon  Pleas ;  or  by  the  clerk  of  the  rules  in  the  Exchequer : 
Secondly,  such  as  are  obtained  as  a  matter  of  course,  and  entered  with 
the  clerk  of  the  rules,  in  the  King's  Bench  and  Exchequer,  or  second- 
aries in  the  Common  Pleas,  on  a  pradpe,  or  note  of  instructions,  made 
out  by  the  attornies  who  apply  for  them ;  and  are  not  founded  on  any 
motion  in  court,  either  real  or  supposed :  Thirdly,  such  as  were  an- 
ciently moved  for  by  the  attornies  at  side  bar,  in  the  King's  Bench  and 
Exchequer;  or,  in  the  Common  Pleas  at  side  bar,  on  the  first  day  of 
term,  and  in  the  treasury  chamber,  on  other  days ;  and  are  thence 
called  side  bar,  or  treasury  rules  ^ :  Fourthly,  such  as  are  drawn  up  by 
the  clerk  of  the  rules  in  the  King's  Bench  and  Exchequer,  or  second- 
aries in  the  Common  Pleas,  without  being  moved  for  in  court,  on  pro- 
ducing a  motion  paper  signed  by  counsel,  or  a  seijeant,  or  a  judge's  or 
baron's  order,  &c. 

Of  the  first  two  classes  of  common  rules^  some  have  been  declared 
to  be  unnecessary,  by  general  rules,  made  by  all  the  judges,  for  render- 
ing the  practice  uniform  ^ ;  as  the  rule  for  trial  by  proviso  ^ ;  the  rule 
to  declare,  except  upon  removals  from  inferior  courts^  ;  the  rule  to 
plead,  after  amending  the  declaration  ® ;  the  rule  to  r^oin  ',  where  the 
plaintiff  took  issue  on  the  defendant's  pleading,  or  traversed  the  same, 
or  demurred,  so  that  the  defendant  was  not  let  in  to  allege  any  new 
matter ' ;  and  the  rule  for  judgment  on  the  return  of  a  writ  of  in- 
quiry s,  or  on  a  verdict,  or  nonsuits^.  Besides  the  rules  which  have 
been  expressly  declared  to  be  unnecessary,  some  others  have  become 
obsolete,  or  been  virtually  abolished,  in  consequence  of  the  alterations 
which  have  been  made  in  the  practice  of  the  courts,  by  recent  statutes 
and  regulations.  The  rules  which  have  become  obsolete  are,  the  rule 
for  attornies,  and  officers  of  the  court,  to  appear  and  plead  to  bills  filed 
against  them^ ;  or  to  take  a  bill  against  an  attorney  off  the  file  * ;  the 
rule  for  the  increase,  or  sale  of  issues,  on  writs  of  distringas,  in  actions 
by  original^  or  against  persons  having  privilege  of  parliament  ^ ;  or  for 

476.  708. 


•  Sty.  Pr.  Reg.  876.  Ed.  1707. 
<>  R.  H.  2  W.  IV.     For  these  rules,  see 

S  Bam.  &  Ad.  374^  &c  8  Bing.  288,  &c. 

5  Cromp.  &  J.  167,  &c. 

•  R.  H.8W.  IV.reg.l.§71.  SBam. 

6  Ad.  S8i.   8  Bing.  298.  2  Cromp.  &  J. 
188 ;  and  see  Tidd  Prac  9  Ed.  48S.  761. 

«  R  H.  2  W.  IV.reg,  l.S  38.  3  Bam. 
&  Ad.  379.  8  Bing.  293.  2  Cromp.  &  J. 
179.  and  see  Tidd  Prac,  421,  2.  468.  921. 

«  R  H.  2 W. IV.reg.  1.  §  42.  8  Bam. 
&  Ad.  379.  8  Bing.  294.  2  Cromp.  &  J. 
179,  80  ;  and  sec  Tidd  Prac.  9  Ed.  469. 


f  R  H.  2  W.  IV.mg.  1.  $  108.  8  Bam. 
&  Ad.  390.  8  Bing.  305.  2  Cromp.  &  J. 
198  ;  and  see  Tidd  Prac.  9  Ed.  718. 

«  R.  H.  2  W.  IV.  reg,  I.  §  67.  3  Bam. 
&  Ad.  383.  8  Bing.  297,  8.  2  Cromp.  & 
J.  186.;  and  see  Tidd  Prac,  9  Ed.  488. 
681.  903,  4.  8  Rep.  C  L.  Com.  48. 

»»  Tidd  Prac,  9  Ed.  823.  483. 

>  I(L  484. 

k  Id,  1 10.  486,  7. 

»/rf.ll9. 
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a  suggestion  on  the  Welch  judicature  act,  to  entitle  the  defendant  to  a 
judgment  of  nonsuil  *.  The  rule  to  pay  money  into  court,  which  was 
formerly  drawn  up  on  the  signature  of  counsel  ^,  and  afterwards 
converted  into  a  side  bar  rule  S  is  virtually  abolished  by  the  late 
pleading  rules  ^,  except  when  required  under  the  statute  3  &  4  W.  IV. 
c.  42.  §  21 ;  and  the  rule  to  be  present  at  taxing  costs,  which  was  for- 
merly a  side  bar  or  treasury  rule  ®,  is  virtually  abolished  by  a  general 
rule  of  all  the  courts',  in  all  cases,  where  notice  of  taxation  is  required 
by  that  rule,  to  be  given  to  the  opposite  party. 

It  will  next  be  proper  to  notice,  the  alterations  which  have  been  Alterations,  af- 
made  as  to  side  har^  and  treasury  rules.  In  the  Common  Pleas,  if  a  oTtreaguryrulcs. 
warrant  of  attorney  were  above  one,  and  under  ten  years  old,  leave  to 
enter  judgment  thereon  might  have  been  formerly  given,  on  a  sidebar 
or  treasury  rule  < :  But  now,  by  a  general  rule  of  all  the  courts  ^,  *'  leave 
to  enter  up  judgment  on  a  warrant  of  attorney,  above  one  and  under  ten 
years  old,  must  be  obtained  by  a  motion  in  term,  or  by  order  of  a  judges 
in  vacation."  The  rule  to  discontinue^  is  a  side  bar  or  treasury  rule, 
obtained  from  the  clerk  of  the  rules  in  the  King's  Bench '  and  Exche- 
quer, or  secondaries  in  the  Common  Pleas ' ;  but  in  the  latter  court,  if 
it  were  afler  plea  pleaded,  the  defendant's  attorney  must  formerly 
have  consented  to  a  rule  in  the  treasury  chamber  in  term  time,  or 
before  a  judge  in  vacation^  or  else  there  must  have  been  a  rule  to  shew 
cause.  But,  by  a  general  rule  of  all  the  courts  \  "  to  entitle  a  plaintifr 
to  discontinue,  after  plea  pleaded,  it  shall  not  be  necessary  to  obtain  the 
defendant's  consent :  but  the  rule  shall  contain  an  undertaking,  on  the 
part  of  the  plaintiff,  to  pay  the  costs,  and  a  consent,  that  if  they  are 
not  paid  within  four  days  after  taxation,  the  defendant  shall  be  at 
liberty  to  sign  a  nan  pros"  The  last  day  of  term  was  not  formerly 
considered  to  be  a  day  for  side  bar  rules,  in  the  King's  Bench; 
though  it  seems  to  have  been  otherwise  in  the  Common  Pleas :  and, 
in  the  King's  Bench,  if  the  party  were  entitled  to  such  a  rule  before, 
he  might  have  taken  it  out  on  the  last  day  of  term,  or  in  vacation, 

*  Tidd  Prac.  9  Ed.  486.  069,  70.  472. 

*  Id,  621,  2.  «  Tidd  Prac.  9  Ed.  484,  485,  6.  (y.) 

*  R.  H.  2  W.   IV.  reg.    1.  §  55.     S       558. 

Bani.  €l  Ad.  381 .  8  Bing.  295.  2  Cromp.  i"  R.  H.  8  W.  IV.  rtg.  I.  §  78.  8  Barn. 

&rJ.  198.  &  Ad.  884.   8  Bing.  299.    8  Cromp.  &  J. 

^  R.  PL  Gen,  H.  4  W.  IV.reg.  18.  6  188. 

Bam.  &  Ad.  Append.  tL  10  Bing.  468.  *  Tidd  Prac,  9  Ed.  484. 680. 

2Cromp.&M.18,  19.  k  R. H. 2 W. IV. wy.  1. §  106.  8Bam. 

*  Tidd  Prac.  9  Ed.  484.  989,  90.  &  Ad.  890.  8  Bing.  804.  2  Cromp.  &  J. 
'  R.  T.  1  W.  IV.  reg,  VIII.  2  Bam.  &  198;  and  see  8  Rep.  C.  L.  Com.  41. 

Ad.  789.   7  Bing.  784.    1  Cromp.   &  J. 
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dated  as  of  the  last  day  but  one  of  the  term  * :  But,  by  a  general  rule 

of  all  the  courts  ^,  **  aide  bar  rules  maybe  obtained  on  the  last,  as  well 

as  on  other  days  in  term." 

Rules  formerly         Considerable  alterations  have'  also  been  made  as  to  several  rules, 

nature  of  coun?"  ^^^^^  ^^^  formerly  drawn  up  on  the  signature  of  counsel  in  the 

seL  King's  Bench,  or  of  a  serjeant  in  the  Common  Pleas,  and  which  are 

now  for  the  most  part  abolished,  or  become  obsolete.     The  rule  for 
the  plaintiff  to  declare  peremptorily,  after  several  rules  for  time  to  de- 
clare, was  formerly  drawn  up  on  li  motion  paper  signed  by  counsel  in 
the  King's  Bench  ®,  and  was  a  rule  to  shew  cause  in  the  Common 
Pleas  ^  ;  but  this  rule  may  now  be  absolute  in  the  first  instance  ®.  The 
rule  ^T  a,  good  jury,  on  the  execution  of  a  writ  of  inquiry  before  the  chief 
justice,  or  a  judge  of  assize,  was  formerly  drawn  up  by  the  clerk  of  the 
rules  in  the  King's  Bench,  on  a  motion  paper  signed  by  counsel ' ;  but 
by  a  general  rule  of  all  the  courts  <,  '*  there  shall  be  no  rule  for  a  she- 
riff to  return  &  good  jury,  upon  a  writ  of  inquiry ;  but  an  order  shall  be 
made  by  a  judge  upon  summons,  for  that  purpose."  The  rule  to  plead 
seeeral  matters,  which  will  be  more  fully  treated  of  in  a  subsequent 
chapter^,  was  formerly  a  mere  motion  of  course,  which  only  required 
counsel's  signature,  in  the  King's  Bench  ;  but  in  the  Common  Pleas,  it 
was  a  rule  to  shew  cause,  except  in  certain  cases :   But  now,  by  a 
general  rule  of  all  the  courts '  '*  no  rule  to  shew  cause,  or  motion 
shall  be  required,  in  order  to  obtain  a  rule  to  plead  several  matters,  or 
to  make  several  avowries  or  cognizances ;  but  such  rules  shall,  except 
in  certain  cases,  be  drawn  up,  on  a  judge's  order  ^,  to  be  made  upon 
a  suimfnon9\  accompanied  by  a  short  abstract  or  statement  of  the  in- 
tended pleas,  avowries,  or  cognizances  °^.     The  rule  for  a  conciGum 
on  demurrer,  special  verdict,  or  writ  of  error,  was  formerly  drawn  up 
on  the  signature  of  counsel  in  the  King's  Bench  °,  or  of  a  gerjeant  in 
the  Common  Pleas  ^ ;  but  is  now  rendered  unnecessary,  by  a  general 
rule  of  all  the  courts  p,  which  declares  that  **  no  motion  or  ride  for  a 


•  Tidd  Prac.  9  Ed.  498. 

^  R.  H.2W.  IV.nr5.I.§96.  8  Btm. 
&  Ad.  S88,  9.  8  Bing.  808.  2  Cromp.  & 
J.  196. 

"  Tidd  Pnc,  9  Ed  424. 

*  Id.  487.  Post,  289. 

«  R.  H. 2  W.  IV. n^.  I.  § 89.  8Barn.. 
& Ad.879.8 Bing. 298.  2Cromp.& J.  179. 

'  Tidd  Prac.  9  Ed.  676. 

«  R,  H.  2  W.  IV.  r«.  1. 5 101.  SBam. 
&  Ad.  889.  8Bixig.804»  2  Cromp.  &  J. 
197.;  and  see  Price  v.  Williams,  5  DowL 


Rep.  160.  12  Leg.  Obs.  214.  S.  C. 

*  Cbap.  XXVII. 

*  R.T.lW.IV.nf^.IX.2Bani.&Ad. 
789.  7  Bing.  784, 5.  1  Cromp.  &  J.  472. 

^  Append,  to  Tidd  Svp,  1882.  p.  114» 

»  Id.ib, 

"  Id,  ib. 

»  Tidd  Prac.  9  Ed.  484,  6.  787. 

°  Id.  484,  6.  788. 

'  R.PV-.  H.  4W.  IV.reg.6.6BBm.& 
Ad.  Append,  xiv.  10  Bing.  468.  2  Cromp. 
&  M.  2;  and  see  8  Rep.  C.  L.  Com.  41. 
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vonciUum  shall  be  required."  The  rule  for  a  view,  which  required  only 
counsers  signature  in  the  King's  Bench  ^i  and  in  the  Common  Pleas 
was  never  granted  without  an  affidavitf  in  any  case,  except  in  actions  of 
naste  %  may  now,  by  a  general  rule  of  tdl  the  courts  ^,  '*  in  all  cases, 
be  drawn  up,  by  the  officer  of  the  courts  on  the  application  of  the 
party,  without  affidavit,  or  motion  for  that  purpose." 

All  rules  moved  in  court,  are  denominated  special  rules  :  and  they  Special  rules. 
are  either  absolute  in  the  first  instance,  or  only  nisi,  to  shew  cause  <^. 
In  the  Common  Plbas,  some  special  rules,  which  were  formerly  rules 
nisi,  are  now  absolute  in  the  first  instance  ;  as  the  rule  for  the  plain^ 
tiff  to  declare  peremptorily^  after  several  rules  for  time  to  declare  ^ ; 
for  the  defendant  to  change  the  venue  ^ ;  for  copyhold  tenants  of  a 
manor  to  inspect  and  take  copies  of  court  rolls  ^,  &c. ;  or  for  the  dis- 
charge of  debtors  in  execution  for  small  debts,  on  the  statute  48  Geo. 
III.  c.  123  s.  Considerable  alterations  have  also  been  made  respecting 
other  special  rules^  by  the  general  rules  promulgated  by  all  the  judges, 
in  pursuance  of  the  administration  of  justice  act  \  for  rendering  the 
practice  uniform  ^ :  Thus,  the  rule  for  costs  for  not  proceeding  to  trial 
according  to  notice,  is  in  general  absolute  in  the  first  instance  ^  :  but 
there  being  a  difference  in  the  practice  of  the  courts^  as  to  the  priority 
of  motion  for  such  costs,  and  for  judgment  as  in  case  of  a  nonsuit,  it 
is  now  settled,  by  a  general  rule  of  all  the  bou^ts  \  that  ''  no  motion 
for  judgment  as  in  case  of  a  nonsuit  shall  be  allowed,  after  a  motion 
for  costs  for  not  proceeding  to  trial,  for  the  same  default  \  but  such 
costs  may  be  moved  for  separately,  (t*  e.)  without  moving  at  all  for 
judgment  as  in  case  of  a  nonsuit,  or  after  su<ih  motion  is  disposed  of :  or 
the  court,  on  discharging  a  rule  for  judgment  as  in  case  of  a  nonsuit, 
may  order  the  plaintiff  to  pay  the  costs  for  not  proceeding  to  trial;  but 
the  payment  of  such  costs  shall  not  be  made  a  condition  of  discharging 
the  ride."  There  being  also  differences  in  the  {)ractice  of  the  courts, 
as  to  the  motioh  for  leave  to  enter  up  judgment  on  an  old  warrant  of 
attorney,  or  for  a  scire  facias  to  revive  a  judgment  more  than  ten  years 

*  Tidd  Prac.  9  Ed.  485.  797.  «  Tidd  Prae.  9  Ed.  388.  489.   jlrUe, 
»  R.  H.  2  W.   IV.  reg.  1.   §  63.    3      194. 

Barn.  &  Ad.  382.  8  Bing.  297.  2  Cromp.  ^  1 1  Geo.  IV.  &  1  W.  IV.  c.  70.  §  1 1. 

&  J.  186.  «  R.  H.  2  W.  iV.  3  Bam.  &  Ad.  374, 

*"  Tidd  Prac.  9  Ed.  485.  &c.  8  Bing.  288,  &c.     2  Cromp.  &  J. 

*  Id.  424.  487,  8.  Chap.  XVII.  AfOe,  167,  &c. 

238.  k  Append,  to  Tidd  Prac,  9  Ed.   Ch. 

*  Tidd  Prac.  9  Ed.  486. 488.  608,  &c.       XXXIII.  §  12. 

Pott,  Chap.  XXIV.  »  R.  H.  2.  VT.  IV.  reg.  I.  §  69.  3  Barn, 

f  Tidd  Prac.  9  Ed.  485,  6.  486  (a.)       &  Ad.  383.  SBiog.  298.    2Cronp.&J. 
487,  8.  694,  5.  Posi,  Chap.  XXIII.  187. 
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old^  a  general  rule  was  made,  in  the  former  case  S  that  "  leave  to  enter 
up  judgment  on  a  warrant  of  attorney,  above  one  and  under  ten  years 
tfdd,  must  be  obtained  by  a  motion  in  term,  or 'by  order  of  a  judge  in 
vacation ;»  and  if  ten  years  old  or  more,  upon  a  rule  to  shew  cause  ;" 
and,  in  the  lattei*  case^  that  "  a  scire  facias  to  revive  a  judgment  more 
than  ten  years  old^  shall  not  be  allowed,  without  a  motion  for  that  pur- 
pose in  term,  or  a  judge's  order  in  vacation ;  nor^  if  more  \k2ai  fifteen, 
without  a  rule  to  shew  cause." 
Additional  rules.       Some  additional  rules  have  been  also  introduced,  by  recent  statutes, 

and  general  rules  made  by  all  the  judges,  in  pursuance  of  the  powers 
given  them  by  the  administration  of  justice  act,  &c.  which  may  be 
moved  for  either  in  full  court,  or  before  a  single  judge :  as  the  rule 
for  a  fMxndamus  to  examine  witnesses  residing  abroad «,  or  for  the 
examination  of  witnesses,  upon  interrogatories  or  otherwise,  within  the 
jurisdiction  of  the  courts  at  Westminster,  Lancaster ^  and  Durham^,  or 
a  commission  for  that  purpose  out  of  such  jurisdiction  \  by  the  statute 
1  W.  IV.  c.  22;  for  the  trial  of  adverse  claims  ^  or  relief  of  sheriffs 
and  other  oiBBoers,  in  execution  of  process  against  goods  and  chattels  ^, 
by  the  interpleader  act ;  for  issuing  a  writ  of  distringas  to  compel 
the  defendant  to  appear,  in  case  he  cannot  be  personally  served  with  a 
writ  of  summons  f^,  or  for  authorizing  the  plaintiff*  to  enter  an  appear- 
ance for  him,  when  the  disUingiU  cannot  be  executed  <^,  for  discharg- 
ing defendant,  on  declaration  of  attorney  whose  name  is  indorsed  on 
writ,  that  it  was  not  issued  by  his  authority  ^^  or  for  the  return  of 
writs  ^  by  the  court  in  term  time,  or  judge  in  vacation,  by  the  uniform- 
ity of  process  act ;  and  for  the  payment  of  money  into  court  in  cer- 
tain actions  ^,  for  the  trial  of  issues  before  the  sheriff*^,  &c.  or  of  local 
actions  in  any  county"',  or  for  revoking  the  power  of  arbitrator  or  um- 
pire °,  and  compelling  the  attendance  of  witnesses,  and  production 
of  any  documents,  before  arbitrators^,  by  the  law  amendment  act 
In  the  Exchequer  of  Pleas,  we  have  seen  p,  there  was  formerly  no  rule 
for  time  to  declare  ;  but  the  mode  of  obtaining  it,  was  by  summons 

•  R.  H.  2  W.  IV.*^.  I.  $7S.   S Bam.       188. 

&  Ad.  384.  8  Biiig.299.  2  Cromp.  &  J.  ^  Id.  §  17.     Ante,  98,  9. 

188.  Ante,  237.  i  Id.  §  15.   AfUe,  168,  9. 

»  Z(f.§79.  SBarn.&Ad.885.  8Bing.  ^  Stat.  3  &  4  W.  IV.  c.  42.  §21. 

300.  2  Cromp.  &  J.  190.  »  Id.  §  17.  Post,  Chap.  XXXIII. 

•  Stat  1  W.  IV.  c.  22.  §.  1.;   and  see  "  Id.  §   22.     Post,    Chap.    XXIV. 
sUt  13  Geo.  III.  c.  63.  §  44.  XXXIII. 

•  Stat.  1  W.  IV.  c.  22.  H  *«•  '  /rf.  $  S9.  Post,  Chap.  XXXVI. 

•  Stat  1  &  2  W.  IV.  c.  68.  §  1,  &c.  •  Id.  %  40.  Post,  Chap.  XXXVI. 
'/(£.§  6.  Pot/,  Chap.  XLI.  1*^1^^,205. 

«  Stat  2  W.  IV.  c  39.  §  3.    Ante,  77. 
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and  order  of  a  baron  %  and  the  time  given  was  in  the  discretion  of  the 
baron  making  the  order,  regulated  by  the  cause  of  action,  and  circum- 
stances of  the  case  ^  :  But,  by  a  general  rule  of  all  the  courts  °,  "  the 
plaintiff  may  have  a  rule  for  time  to  declare  in  the  cour^^of  Exche- 
quer, as  well  as  in  the  other  courts."  If  a  pauper  give  notice  of  trial, 
and  do  not  proceed,  or  be  otherwise  guilty  of  improper  conduct,  the 
court  will  order  him  to  be  dispaupered  ^ ;  and  until  this  were  done, 
they  would  not  formerly  have  made  any  rule  about  costs  * :  But,  by 
a  general  rule  of  all  the  courts  \  *^  where  a  pauper  omits  to  proceed  to 
trial,  pursuant  to  notice,  or  an  undertaking,  he  may  be  called  upon, 
by  a  rule  to  shew  cause  s,  why  he  should  not  pay  costs,  though  he 
has  not  been  dispaupered." 


A  motum^  or  application  to  the  court,  is  sometimes  preceded  by  a  Notice  of  mo- 
notice  ^ ;  and  is  in  general  accompanied  with  an  affidavit^  or  affidavits  ^°°* 
of  the  &cts  necessary  to  support  it  K  In  the  King's  Bench,  notice 
of  motion  is  necessary  in  the  case  of  an  information,  or  to  quash  a 
conviction  ^ :  And  in  other  cases,  it  is  frequently  given,  in  order 
that  the  rule  niti  may  operate  as  a  stay  of  proceedings  ^;  or  to  save 
time  and  expense,  by  affording  the  adverse  party  an  opportunity  of 
shewing  cause  in  the  first  instance,  or  by  inducing  the  court  to  disallow 
the  costs  of  proceedings  had  after  notice,  and  before  the  motion  ™. 
In  the  King's  Bench,  however,  a  rule  nisi  for  setting  aside  pro- 
ceedings for  irregularity,  may  be  drawn  up  with  a  stay  of  proceedings, 
although  notice  of  motion  has  not  been  given  ° :  but  a  rule,  under 
the  first  section  of  the  interpleader  act,  cannot,  it  seems,  be  so  drawn 
up,  unless  previous  notice  has  been  given  **•     In  the  Exchequer,  no- 


*  DaxPr.  1  Ed.  64. 
•»  Price  Pr.  216. 

•»  R.  H.  2  W.  I V.  »^.  I.  $  88.  8  Barn. 
&  Ad.  879.  8  Bing.  208.  2  Cromp.&  J. 
179. 

*  Tldd  Prac  9  Ed.  98.  (A.) 

*  Id,  (u);  and  see  id.  96.759. 

'  R.  H.2W.IV.«».I.$110.  8  Bam. 
&  Ad.  890.  8  Bing.  806.  2  Cromp.  &  J. 
199. 

■  Doe  d.  lindaey  o.  Edwardi,  2  DowL 
Rep.  468. 

^  Append,  to  Tidd  Prae,  9  Ed.  Chap. 
XIX.  S  1»  2,  8,  4.  8.  Chap.  XXI.  §  8. 

t  Id.  Chap.  XXL  §  6. 


^  Ka  ff.  Johnson,  M.  22  Geo.  III. 
K.B. 

'  Fortescue  v,  Jones,  1  DowL  Rep.  624. 
6  Leg.  Obs.  429.  S,  C  per  Parke,  J. 
Smith  V,  Wheeler,  8  DowL  Rep.  481.  1 
Gale,  16.  9  Leg.  Obs.  81  a  S.  C 

■  Tidd  IVac.  9  Ed.  491. 

"  Stratton  v.  R^gan,  2  DowL  Rep.  686. 
8  Leg.  Obs.  897,  8.  S.  C.  perPaUesm,  J. 
but  see  Fortescue  v.  Jones,  1  DowL  Rep. 
624.  6  Leg.  Obs.  429.  S.  Cper  Parke, 
J.  cofUra, 

'  Smith  o.  Wheeler,  8  DowL  Rep.  481. 
1  Gale,  16.  9  Leg.  Obs.  818.  S.  C  /wr 
Parke,  B. 
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tice  of  motion  to  stay  proceedings,  is  a  two  days'  notice  *.      The 
statute  14  Geo.  11.  c.  17.  §  1.  requires  notice  of  motion,  for  judg"- 
ment  as  in  case  of  a  nonsuit :  In  the  King's  Bench,  the  rule  to  shew 
cause  was  formerly  considered  a  sufficient  notice  of  itself^ ;  though 
it  was  otherwise  in  the  Common  Pleas  ^ :  And  now,  hy  a  general 
rule  of  all  the  courts  ^,  <*  a  rule  nisi  for  judgment  as  in  case  of  a 
nonsuit  may  be  obtained  on  motion,  without  previous  notice  ;  but  in 
that  case,  it  shall  not  operate  as  a  stay  of  proceedings." 
Affidavit  in  sup-       The  affidavit  of  the  facts  necessary  to  support  a  motion,  or  shew 
S^re  wbwn°°'    cause  against  it,  may  be  sworn  before  the  court  or  a  judge ;  or  before 
sworn.  a  commissioner  authorized  to  take  affidavits^  by  virtue  of  the  statute 

Commissions  29  Car.  II.  c.  5.  ®  By  that  statute,  (extended  to  the  Isle  of  Man^ 
davi^hf  j^-  ^y  ^^®  siSLtute  6  Geo.  III.  c.  50.  §  2.)  «  the  justices  of  the  courts  of 
land  and  Walest  ««  King's  Bench  and  Common  Pleas,  and  the  Lord  Treasurer,  Chan- 

"  cellor  and  Barons  of  the  Exchequer,  are  authorized,  by  commission, 
"  to  empower  as  many  persons  as  they  shall  think  fit  and  necessary, 
**  in  the  several  shires  and  counties  within-  the  kingdom  of  England, 
"  and  dominion  of  Wales,  and  town  of  Berwick  upon  T\ifeed,  to  take 
and  receive  all  and  every  such  affidavit  and  affidavits,  as  any  person 
or  persons  shall  be  willing  and  desirous  to  make  before  any  of  the 
**  persons  so  empowered,   in  or  concerning  any  cause,  matter,  or 
'<  thing  depending,  or  any  wise  concerning  any  of  the  proceedings 
**  in  the  said  respective  courts,  as  masters  extraordinary  in  chancery 
In  Great  Bn-     ^*  used  to  do."     And,  by  a  subsequent  statute ',  the  courts  of  law 
t^nUinT^     and  equity  in  Ireland,  are  empowered  to  grant  commissions  for  tak- 
ing affidavits,  in  all  parts  of  Great  Britain  i»     But  a  commission  to 
take  affidavits  does  not  authorize  the  commissioner  to  administer  an 
oath,  for  the  vivd  voce  examination  of  a  witness  before  an  arbitrator  \ 
And  where  it  appeared  from  the  affidavits,  that  the  defendant  had 
been  arrested  for  the  amount  of  a  bill  of  exchange,  upon  an  affidavit 
made  at  AihUme,  county  of  Roscommon,  in  Ireland,  purporting  to  be 
sworn  before  a  commissioner  for*  taking  affidavits  for  the  court  of 
Common  Pleas,  in  the  said  county,  and  was  signed  "  John  Gaynar,' 
who  stated  that  he  was  not  a  commissioner  for  taking  affidavits  in 
the  courts  of  England,  but  of  Ireland,  the  court,  having  referred  to 

*  Hannah  v,  Wyman,  8  Dowl.  Rep.       &,  J.  187. 
673.  •  §  2.;  and  see  Tidd  Prac.  9  Ed.  491. 

*>  Anon.  Lofii,  26d.  And  for  the  form  of  Utte  jurat  in  these  cases, 

'  Gooch  V.  Pearson,  1  H.  Blac.  627. ;       see  Append,  thereto,  Chap.  XIX.  §  6,  &c. 
and  see  ChesseU  v.  Parkin,  2  Taunt.  48.  '  55  Geo.  Ill.c.  176. 

Tldd  Prae,  9  Ed.  4dl.  765,  6.  «  Tidd  Prac.  9  Ed.  179.  (o.) 

<i  R.    H.   2  W.    IV.  rtg.  I.  $  68.    8  *  Rex  v.  Hanks,  8  Car.  &  P.  419.  per 

Barn.  &  Ad.  888.  8  Ring.  898. 2  Crom]).       Gaselee,  J. 
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the  Chief  Justice's  clerk's  list  of  commissioners,  wherein  Mr.  Gay- 
nor*s  name  was  not  found,  discharged  the  defendant  out  of  custody, 
on  entering  a  common  appearance  *.     But  where  an  affidavit  of  deht 
was  sworn  in  Ireland,  hefore  a  commissioner  of  the  Common  Pleas 
and  Exchequer,  it  was  holden,  that  the  title  of  the  court  need  not  he 
prefixed  to  the  affidavit  when  sworn ;  hut  that  the  affidavit  might 
be  taken  hefore  such  commissioner,  to  be  afterwards  entitled  and 
used  in  either  court  ^.     The  commission  for  taking  affidavits  in  Eng'  Stamp  duty  on. 
land  should^  by  the  general  stamp  act  ^^  be  stamped  with  a  ten  shil- 
ling stamp.      And,  by  the  statute  11  Geo.  IV.  &  1  W.  IV.  c.  43.  Not  determined 
§  4,  "all  commissions  for  taking  trffidavits,  to  be  made  use  of  and  crown!""* 
**  read  in  any  court,  shall,  notwithstanding  any  demise  of  the  crown, 
*'  remain  and  continue  in  force,  during  the  pleasure  of  the  suc- 
**  ceeding  sovereign,  imtil  the  same  shall  be  revoked,  or  otherwise 
«  avoided." 

By  the  statute  11  Geo.  IV.  &  1  W.  IV.  c.  70.  for  the  more  effec-  Authority  of 
tual  administration  of  justice  in  England  and  fVales*,  "  any  person  i^'^r'stSI^ 


C( 


who   shall  have  been  duly  appointed  a  commissioner  for  taking  ^f^^  by  admi- 
nistration of  jui- 
**  affidavits,  in  any  of  the  courts  abolished  by  that  act,  shall,  upon  tice  act. 

"  producing  his  appointment  before  the  proper  officer,  and  upon 

**  payment  of  one  shilling,  be  entitled  to  have  his  name  inserted  in  a 

*'  list  to  be  kept  for  that  purpose,  of  such  commissioners ;  and  to 

^  exercise,  within  the  limits  of  his  existing  commission,  the  same 

**  power  and  authority,  and  for  the  same  purposes,  as  if  his  commis- 

**  sion  had  issued  firom  one  of  his  majesty's  courts  at  Westrmnster" 

And,  by  the  late  act  for  the  further  anlendment  of  the  law%  &c.   Power  of  grant- 

•  m         • 

reciting  that  it  would  be  convenient  if  the  power  of  the  superior  ^?ended"to"°"" 

courts  of  common  law  and  equity  at  fVestminster,  to  grant  commis-  Scotland,  and 

sions  for  taking  affidavits,  to  be  used  in  the  said  courts  respectively, 

were   extended ;    it  is  enacted,  that  **  the  Lord  High-Chancellor, 

**  Lord  Keeper,  or  Lords  Commissioners  of  the  Great  Seal,  the  said 

**  courts  of  law,  and  thfe  several  judges  of  the  same,  shall  have  such 

**  and  the  same  powers  for  granting  commissions,  for  taking  and  re- 

"  ceiving  affidavits  in  Scotland  and  Ireland,  to  be  used  and  read  in  the 

**  said  courts  respectively,  as  they  now  have,  in  all  and  every  the 

"  shires  and  counties  within  the  kingdom  of  England,  and  dominion 

*  Sharpe  v.  Johnson,  4  Dowl.  Rep.  824.  862. 

2  Bing.  N.  R.   246.    2  Scott,  405.     1  '  StaL  55  Geo.  III.  c.  184.    Sched. 

Hodges,  298.  1 1  Leg.  Olis.  1 17, 18.  S.  C.  Part  II.  $  8. 

and  see  Wranken  v.  Frowd,  1 1  Leg.  Obs.  *  §  18.  and  see  stat.  6  Geo.  IV.  c.  106. 

861.  TIdd  Prac.  9  Ed.  491.  {L) 

^  Perae  v.  Browning,  I  Meeson  &  W.  *  8  &  4  W.  IV.  c.  42.  $  42. 
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*'  of  WaleSf  and  town  of  Berwick  upon  Tweed,  and  in  the  isle  of  Afon, 

"  by  Yirtue  of  the  statutes  now  in  force ;    and  that  all  and  every 

"  person  and  persons,  wilfully  swearing  or  affirming  falsely,  in  any 

**  affidavit  to  be  made  before  any  person  or  persons  who  shall  be 

"  so  empowered  to  take  affidavits  under  the  authority  aforesaid, 

"  shall  be  deemed  guilty  of  perjury,  and  shall  incur  and  be  liable  to 

"  the  same  pains  and  penalties,  as  if  such  person  had  wilfully  sworn 

"  or  affirmed  falsely,  in  the  open  court  in  which  such  affidavit  shall 

"  be  entitled,  and  be  liable  to  be  prosecuted  for  such  perjury,  in  any 

court  of  competent  jurisdiction,  in  that  part  of  the  united  kingdom 

in  which  such  offence  shall  have  been  committed,  or  in  that  part  of 

"  the  united  kingdom  in  which  such  person  shall  be  apprehended  on 

"  such  a  charge."      Since  the  making  of  this  statute,  an  affidavit 

verifying  the  certificate  of  acknowledgment  by  a  married  woman, 

under  the  3  &  4  W.  IV.  c.  74,  cannot  be  received,  if  sworn  in  Ireland, 

before  a  commissioner  for  taking  affidavits  in  the  Common  Pleas  in 

Ireland  ^ :  It  must  be  sworn  before  a  commissioner  of  the  Common 

Pleas  in  England  K 

Affidavits  sworn       By  the  general  practice  of  all  the  courts,  affidavits  sworn  before 

io  coumry,™r^     '^®  attorney  or  solicitor  in  the  cause,  cannot  be  read  ^ ;  and  this  prac- 

attorney's  clerk,  tice  extends  to  affidavits  taken  before  attornies,  as  commissioners,  in 

causes  wherein  they  are  concerned  for  the  parties  on  whose  behalf 
such  affidavits  are  made,  except  where  they  are  made  for  the  pur- 
pose of  holding  the  defendant  to  special  bail  ^ :  fiut  the  rule  which 
prohibits  the  swearing  of  affidavits  before  the  attorney  or  solicitor  in 
the  cause,  did  not  formerly  extend  to  the  attorney's  clerk ;  and  there- 
fore, an  affidavit  might  have  been  made  before  a  clerk  of  the  attor- 
ney in  the  cause,  if  such  clerk  were  empowered  to  take  affidavits  ^. 
So,  in  the  Common  Pleas,  if  the  agent  in  town  were  the  attorney  on 
record,  it  was  no  objection  to  an  affidavit  of  the  party,  that  it  was 
sworn  before  his  own  attorney  in  the  country  ®.  But  now,  by  a  gene- 
ral rule  of  all  the  courts  ',  **  where  an  agent  in  town,  or  an  attorney 
in  the  country,  is  the  attorney  on  the  record,  an  affidavit  sworn  before 
the  attorney  in  the  country  shall  not  be  received ;  and  an  affidavit 
sworn  before  an  attorney's  clerk  shall  not  be  received,  in  cases  where 
it  would  not  be  receivable,  if  sworn  before  the  attorney  himself;  but 
this  rule  shall  not  extend  to  affidavits  to  hold  to  bail." 

*  Inre  Anderson,  2  Scott,  626.  &  E.  688. 

^  Tidd  Prac,  9  Ed.  494.  (c.)  *  Read  v.  Cooper,  5  Taunt  89.;  and 

^  R.  E.  15  Geo.  II.  rrg.  IL  K.  B.  see  Williams  v,  Hockin,  8  Taunt.  436. 

R.  E.  IS  Geo.  n.  f^.  I.  C.  P.  Ante,  124;  Tidd  Prac.  9  Ed.  494. 

and8eeBatesf.Sberwood,lSLeg.Obs.l09.  '  R.  H. 2  W.  I V. rr^. L  §  6. 3 Bam. & 

*  Goodtiile  d.  Fye  v,  Badtitle,  8  Dumf.  Ad.  875. 8  Bing.  289. 2  Cromp.  &  J.  169. 
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In  the  King's  Bench,  it  was  a  rule*,  that  ''no  rules,  orders,  or  Service  of  mlet, 
notices,  in  any  cause  or  matter  depending  in  that  court,  should  be  ^  ^°  ^ 
served,  nor  any  proceedings  or  pleadings  delivered  or  served,  later 
than  ten  of  the  clock  at  night ;  and  any  service  or  delivery  thereof, 
after  that  hour,  should  be  null  and  void : "  but  the  service  of  a  copy 
of  a  writ  pf  latitat,  &c.  was  not  within  this  rule  ^.  In  the  Common 
Pleas  it  was  a  rule  <^,  that  "  all  declarations  and  pleadings  should  be 
delivered,  all  demands  thereof  made,  and  all  notices  given,  before 
nine  o'clock  in  the  evening."*  In  the  Exchequer  of  Pleas^  by  a 
general  rule  of  that  court  ®,  "  all  notices,  summonses,  rules,  and  orders, 
shall  be  so  served  or  delivered  as  therein  mentioned,  before  nine 
o'clock  in  the  evening."  But,  by  a  general  rule  of  all  the  courts  ^ 
"  service  of  rules  and  orders,  and  notices,  if  made  before  nine  at  night, 
shall  be  deemed  good ;  but  not  if  made  after  that  hour." 

To  bring  a  party  into  contempt,  a  copy  of  the  rule  must  be  personally  How  made,  to 
served  « ;  and  the  original  at  the  same  time  shewn  to  him  **.     And  the  c^ntempt*^  *"*° 
courts  will  not,  in  general^  dispense  with  personal  service  of  the  rule, 
or  of  the  master's  or  prothonotaries'  allocatur  on  which  it  is  founded, 
on  an  affidavit  that  the  defendant  keeps  out  of  the  way,  to  avoid 
being  served  K  When  it  is  not  intended  to  bring  the  party  into  contempt,  In  other  cases. 


•  R.  M.  41  Geo.  III.  K.  B.  1  East, 
132. 

^  AnoD.  2  Chit.  R.  357.  Upton  v. 
Mackenzie^  1  DowL  &  R.  172. 

•  R.  E.  10  Geo.  H.  C.  P. 

^  Tidd  Frac.  9  Ed.  499,  500. 

•  R.M.  1  W.lV.reg,  IL$9.  iCromp. 
&  J.  278,  9.  1  Tyr.  Rep.  161;  but  see 
Horsly  v.  Furdoo,  2  Dowl.  Rep.  228.  7 
Leg.  Obs.  110,  11.  S.  C.  Excheq. 

«  R.  H.  2  W.  IV.  reg.  I.  §  50.  3 
Bam.  &  Ad.  380.  8  Bing.  295.  2  Cromp. 
&  J.  182. 

'  Rex  V.  Smithies,  3  Dumf.  &  £.  351. 
Garland  v.  Goulden,  2  Tounge  &  J.  89. 
Barnes  {or  Baines)  v*  Williams,  1  Dowl. 
Rep.  615.  5  Leg.  Obs.  240,  41.  S.  C. 
Faricer  o.  Burgess,  3  Nev.  &  M.  36. 
Woollisonv.  Hodgson,  3  Dowl.  Rep.  178. 
Richmond  v.  Parkinson,  3  Dowl.  Rep.  703. 
Rotch  V,  Laing,  11  Leg.  Obs.  272,  3,jfer 
PatUaonfJ, 

^  Rex  V.  Smithies,  3  Durnf.  &E.351. 
Bellairs  v.  Poultney,  6  Maule  &  S.  230.  1 
Chit  R.  466,  7.  (a.)  S.  C.    Reid  v.  Deer, 


7  Dowl.  &  R  612.  Wadsworth  v.  Mar- 
shall,  1  Cromp.  &  M.  87.  Rex  v.  Sloman, 
1  Dowl'Rep.  618.  5  Leg.  Obs.  144.  S.  C. 
Rex  V.  Wood,  1  DowL  Rep.  509.  Anon. 
5  Leg.  Obs.  145.  (a.)  S.  C.  Calvert  v. 
Redfeam,  2  Dowl.  Rep.  505.  8  Leg.  Obs. 
380.  S.  C.  per  Taunton,  J.  Granger  v. 
Fry,  5  DowL  Rep.  21.  12  Leg.  Obs.  289. 
S.  C. 

'  Anon.  1  Chit  R.  503;  and  see  Anon. 
I  DowL  &  R  529.  In  re  Lowe  &  John, 
son,  4  ^m.  &  Ad.  412.  Stunnell  o.  Tower, 
I  Cromp.  M.  &  R  88.  4  Tyr.  Rep.  862. 
.  2  DowL  Rep.  673.  S.C.  9  Leg.  Obs.  38, 
9.  Albin  v,  Toomer,  3  DowL  Rep.  563. 
1  Har.  &  W.  215.  10  Leg.  Obs.  109.  S.  C. 
Richmond  v.  Parkinson,  3  DowL  Rep.  703. 
Rotch  V,  Laing,  11  Leg.  Obs.  272,  3. 
Birket  v.  Holme,  4  Dowl.  Rep.  556.  1 
Har.  &  W.  669.  S.  C.  per  Patteson,  J. 
In  re  Ibbertson,  5  DowL  Rep.  160.  12 
Leg.  Obs.  2 1  k  S.  C. ;  but  see  In  re  Bower, 
1  Bam.  &  C  264.  Green  p.  Prosser,  2 
DowL  Rep.  99.  6  Leg.  Obs.  493.  S.  C 
Allier  v.  Newton,  2  Dowl.  Rep.  582.  8 
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In  Exchequer. 


the  same  degree  of  strictness  is  not  requiredi  in  the  serrice  of  the  mle ; 
but  it  is  sufficient  to  leare  a  copy  of  it  with  the  person  representing 
the  party,  at  his  dwelling  house,  or  place  of  abode  * ;  or^  in  the  case  of  a 
prisoner,  with  the  turnkey  of  the  prison  in  which  he  is  detained  \  A  rule 
however,  cannot  be  served  at  the  last  place  of  an  attorney's  abode,  un- 
less it  appear  to  be  the  one  stated  in  the  residence  book,  or  that  none 
is  there  stated  <^.  And  service  of  a  rule  on  an  attorney,  by  leaving  it  with 
a  laundress  at  his  chambers,  who  stated  that  she  was  authorized  to 
receive  notices  and  papers  for  him  \  or  at  a  place  where  letters  and  par- 
cels were  directed  to  be  left  for  hhn®,  has  been  deemed  insufficient.  In 
order  to  make  a  special  service  of  a  rule  good,  the  deponent  must 
swear  to  his  belief  of  the  statements  which  he  relates  as  made  by 
others^  and  on  which  the  application  is  founded  '.  And,  in  general, 
the  affidavit  of  a  service  of  a  rule  must  allude  to  the  "  rule  annexed" 
and  not  the  '* rule  in  this  cause" * 

In  the  Exchequer  of  Pleas,  all  pleadings  must  formerly  have  been 
delivered  to,  and  summonses,  orders,  rules,  notices,  and  other  pro- 
ceedings, served  on  the  sworn  or  side  clerks,  at  their  seats  in  the 
office  of  Pleas  ^  :  But,  by  a  general  rule  of  that  court ',  "  the  service 
of  all  pleadings,  summonses,  orders,  rules,  notices,  and  other  pro- 


Leg.  Obs.  463.  S.  C.  ])er  PaUaon,  J. 
Leaf  o.  Jooes,  S  DowlRep.  S\b.per  PaUe- 
$on,  J.  Levy  v.  Duncorobe,  1  Cromp. 
M.  &  R.  737.  6  Tyr.  Rep.  490.  1  Gale, 
60.  3  Dowl.  Rep.  447.  9  Leg.  Obs.  379. 
S.  C.  Rex  {or  Rose)  v.  Koops,  3  Dowl. 
Rep.  566.  10  Leg.  Obs.  109, 10.  .1  Har. 
&  W.  213.  S.  C.  Wenham  v.  Downes, 
SDowl.  Rep.  573.  1  Har.  &  W.  216.  10 
Leg.  Obs.  62.  S.  Cjxsr  WUIianu,  J.  Phil, 
lips  V.  Hutchinson,  3  DowL  Rep.  583. 
J  0  Leg.  Obs.  1 1 0.  S.  C.  In  re  Barwick, 
3  Dowl.  Rep.  703.  5  Tyr.  Rep.  431.  S.  C. 
Bottomley  v.  Belchamber,  1  Har.  &  W. 
862.  4  DowL  Rep.  26.  10  Leg.  Obs.  507, 
8.  S.  C.  Rex  V.  Dignam,  4  Dowl.  Rep. 
359.  11  Leg.  Obs.  86, 7.390.  S.C.  Hin- 
ton  V,  Dean,  4  DowL  Rep.  362.  1 1  Leg. 
Obs.  391.  S.  C. ;  in  which  latter  cases,  un- 
der particular  circumstances,  pertonal  ser- 
vice of  the  rule  was  dispensed  with. 

*  Anon.  2  Price,  4;  and  see  Poole  v» 
Sweeting,  1  Price,  K.  R.  171.  Engle- 
heart  v.  Morgan,  1  DowL  Rep.  422.  4 


Leg.  Obs.  283.  S.  C.  George  v.  Bayn- 
ton,  6  Leg.  Obs.  124,  5.  per  Taunton^  J. 
Ridgway  v,  Baynton,  2  DowL  Rep.  183. 
6  Leg.  Obs.  413.  S.  C. 

b  Moore  v.  Newbold,  11  Leg.  Obs. 
307. 

*^  Re  Sandyp,  1  DowL  Rep.  362.  per 
TauWUm,  J. 

^  Dodd  V.  Drummond,  1  DowL  Rep. 
381.  4  Leg.  Obs.  267.  S.  C.  per  Tmm^ 
torif  J. ;  and  see  Smith  v.  Spurr,  2  DowL 
Rep.  231.  7  Leg.  Obs.  316,  17.  S.  C. 
Strutton  V.  Hawkes,  3  DowL  Rep.  25. 
Aknson  v.  Walker,  3  DowL  Rep.  258. 
per  Gwmey,  B. 

«  Stout  V.  Smith,  1  DowL  Rep.  506.  5 
Leg.  Obs.  353.  S.  C.  per  IMUedaU,  J. 

'  Kent  o.  Jones,  3  DowL  Rep^  210.  9 
Leg.  Obs.  252.  S.  C. 

>  Fidlett  (or  Ticklett)  v.  Bolton,  4 
DowL  Rep.  282.  11  Leg.  Obs.  117.  S.  C. 

»»  Tidd  Prac.  9  Ed.  72.  500. 

»  R.  M.  1  W.  IV.  fvg.  IL  §  7.  I 
Cromp.  &  J.  277.  1  Tyr.  Rep.  159. 
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ceedingSy  heretofore  served  on  the  sworn  or  side  clerks,  at  their  seats 
in  the  said  office  of  Pleas,  shall  hereafter  he  served  upon  the 
attorney  or  attornies  of  the  adverse  party  or  parties,  hy  delivering  the 
same  to,  or  leaving  the  same  for  him,  in  the  manner  therein  men- 
tioned I  and  that  henceforth  no  entry  of  any  notice  shall  he  required 
to  he  made  in  any  hook,  to  be  kept  in  the'said  office  of  pleas,  as  hereto* 
fore.*'  And,  by  another  rule  of  the  same  court  %  '^  in  all  cases  where 
a  defendant  shall  have  appeared  in  any  action  in  the  office  of  pleas, 
and  in  cases  where  the  plaintiff  has  entered  an  appearance  therein 
according  to  the  statute,  and  the  defendant  shall,  by  an  attorney  of 
that  court,  have  given  notice  in  writing  to  the  attorney  for  the  plain- 
tiff, or  his  agent,  of  his  being  authorized  to  act  as  attorney  for  such 
defendant,  all  proceedings,  notices,  and  summonses,  rules  and  orders, 
which,  according  to  the  practice  of  that  court,  were  theretofore  deli- 

» 

vered  by  the  sworn  or  side  clerks  of  the  other  party,  plaintiff  or 
defendant,  may  be  delivered  to,  or  •  served  upon  the  attorney  or  attor- 
nies of  the  other  party,  plaintiff  or  defendant." 

In  the  King's  Bench  ^,  and  Exchequer  <^,  it  does  not  seem  to  have  On  service  of 
been  formerly  necessary  to  shew  the  original  rule,  at  the  time  of  ser-  garT'io  shew*^*" 
vice,  except  in  cases  of  attachment.     In  the  Common  Pleas,  it  seems  original,  unless 
that,  in  order  to  make  a  perfect  service  of  a  rule,  the  original  rule  ^ases  of  attach- 
must  have  been  sworn  to  have  been  shewn  to  the  party,  at  the  time  of  '"^°^- 
serving  the  copy  ^.     But,  by  a  general  rule  of  all  the  courts  ^,  ^'  it 
shall  not  be  necessary  to  the  regular  service  of  a  rule,  that  the  original 
rule  should  be  shewn,  unless  sight  thereof  be  demanded,  except  in 
ca^es  of  attachment." 

When  a  rule  to  shew  cause  had  been  served,  it  was  formerly  usual  Enlarging  rule. 
to  give  notice  to  the  counsel  for  the  adverse  party,  of  an  intended 
application  to  the  court  for  enlarging  it ;  and,  in  the  Common  Pleas, 
the  court  would  not  have  enlarged  a  rule  for  shewing  cause,  unless 
notice  had  been  given  of  motion  to  enlarge  the  rule,  and  affidavit 
made  of  such  notice ' ;  but  no  notice  was  necessary,  when  the  rule 
had  not  been  served :  And,  by  a  general  rule  of  all  the  courts  s,  '*  a 

•  R.  M.  1  W.  IV.  reg.  II.  §  0.  1  «  R,  H.  8  W.  IV.  wy.I.%  61.  S  Barn. 
CroRip.  &  J.  278.  I  Tyr.  Rep.  J  60,  61.        &  Ad.  S81.   8  Bing.  295.  2Crooip.  &  J. 

^  Rex  V.  Smithies,  3  Dumf.  &  £.  351.  182. 

Bellairs  v.  Pouliney,  6  Maule  &  S.  230.  ^  N.  M.  2  Geo.  II.  C.  P.  and  see  Anon. 

1  Chit.  R.  466,7.  (a.)  S.  C.  Gas.  Pr.  C.  P.  67.   Tidd  Pmc,  0  Ed. 

^  Fanutone  v.  Taylor,  2  YouDge&  J.  30.  502,  3. 

*  Wye  t>.  Wright,  Barnes.  403.  Pr.  «  R.  H.  2  W.  IV.  reg.  I.  §  97.  8 
Reg.  264.  S.  C;  but  see  Holmes  v.  Sc-  Barn.  &  Ad.  389.  8  Bing.  303.  2  Cromp. 
nior,  4  Moore  &  P.  828.  7  Bing.  1 62.  S.  C  &  J.  1 96. 

and  see  Tidd  Prac,  9  Ed.  460.  500. 


248  OF   MOTIONS,   AND   RULES,   &G. 

rule  may  be  enlarged,  if  the  court  think  fit,  without  notice."  In  the 
King's  Bench,  where  a  rule  was  enlarged  to  a  subsequent  term,  on 
the  usual  terms  of  filing  the  affidavits  a  week  before  the  term,  the 
court  refused  to  hear  affidavits  filed  afterwards  \  But  it  is  not  the 
practice  to  serve  enlarged  rules ;  because  both  parties  are  before  the 
court  ^.  And  it  does  not  appear  to  be  necessary  to  take  office  copies 
of  affidavits,  in  support  of  an  enlarged  rule  ^.  In  the  Exchequer, 
upon  an  enlarged  rule,  the  affidavits  must  be  filed  before  shewing 
cause,  although  it  be  not  so  expressed  in  the  rule  of  enlargement^. 
But,  in  that  court,  where  a  rule  was  enlarged  from  Trinity  to  Michael- 
mas  term,  affidavits  filed  a  week  before  the  latter  term,  were  holden 
to  be  in  time  ®. 
Shewing  cause  In  cases  of  executions,  and  other  matters  requiring  an  early  deci- 
cbMnbew.^*       sion,  the  courts,  towards  the  end  of  the  term,  will  sometimes  grant  a 

rule  nisi^,  or  enlarge  a  rule  previously  granted,  till  a  day  in  vacation; 
when  it  is  to  be  brought  on  before  a  judge  at  chambers  ^.  And  where 
the  coroner  had  returned  cepi  corpora,  to  writs  of  attachment  against 
the  sheriff  of  Middletexy  the  court  of  King's  Bench,  on  the  last  day 
of  term,  granted  writs  of  habeas  corpora,  without  an  afidavit,  to  bring 
up  the  bodies  of  the  sheriffs,  before  one  of  the  judges  at  chambers, 
to  answer  to  such  matters  as  should  be  there  alleged  against  them  <^. 
So,  the  court  allowed  cause  to  be  shewn  at  chambers,  on  a  rule  to  set 
aside  an  attachment  for  nonpayment  of  costs,  pursuant  to  the  master's 
aUocaiur  \  But  rules  for  judgment  as  in  case  of  a  nonsuit,  in  country 
causes,  should  be  applied  for  early  in  an  issuable  term,  in  order  that 
the  plaintiff  may  have  sufficient  time  to  shew  cause  in  the  same  term ; 
or  the  court  will  enlarge  the  rule  till  the  next  term,  and  not  permit  the 
parties  to  discuss  it  at  chambers  ^ :  and  the  court  will  not,  at  the  close 
of  the  term,  grant  a  rule  nisi,  to  shew  cause  at  chambers,  when  the 
party  could  have  come  earlier  K  The  practice  of  shewing  cause  at 
chambers  was  said,  in  the  latter  case,  to  be  quite  modern :  And,  in  the 
Exchequer,  the  court,  on  a  motion  for  an  attachment  for  nonpay- 
ment of  money,  refused  to  allow  cause  to  be  shewn  at  chambers, 

*  Turner  tr.  Unwin,  1  Har.  &  W.  186.       before  a  judge  at  chambers,  see  Append. 
4  Dowl.  Hep.  16.    10  Leg.  Obs.  204.       to  Tidd  Pmc.  9  Sd.  Chap.  XIX.  $  IS. 
S.  C.  (a.)  14.  (a). 

^  Anon.  1  Smith  R.  199.  *  Rex  «.  Wbaley,  1  Chit  R.  249.  T\dd 

*  Foy  V,  Rtt,  9  Leg.  Obs.  269.  Prac.  9  Ed.  Si4.481. 

'  Barker  v.  Richardson,  1  Younge  SlJ.  ^  Rex  o.  C  D.  2  Chit.  Rep.  728. 

S62.  1  Picker  o.  Webster,   1   Chit  R.   232. 

*  Johnson  v,  Marriat,  2  Dowl.  Rep.  and  see  id  (a.)     George  v.  Chapman,  9 
84S.  Leg.  Obs.  475.  per  PaUeton,  J. 

'  For  the  form  of  a  rule  to  shew  cause  ^  Anon.  2  Chit  R.  266. 
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thougb  it  was  at  the  end  of  the  tenn  *.  So,  where  the  sherifT  applies 
to  the  court  for  a  rule  under  the  interpleader  act^,  or  upon  a  motion 
to  discharge  a  debtor,  who  has  been  in  custody  twelve  Inonths,  for  a 
debt  under  20Z.  ^  the  court,  it  has  been  said,  has  no  power  to  order 
cause  to  be  shewn  at  chambers :  Ai)d  they  would  not  allow  it  to  be 
done  in  ejectment,  where  the  affidavit  of  service  of  the  declaration  was 
defective  **. 

Rules  of  court  are  not,  generally  speaking,  considered  as  records.  Rules  not  re- 
but only  rememhrances  of  the  proceedings  * ;  and  are  not  entered  ^ 
upon  the  rolls  of  the  court ' :  But,  by  the  interpleader  act  ^,  '*  all  rules.  Entry  of,  on  re- 
orders, matters  and  decisions,  to  be  made  and  done  in  pursuance  of  ?5^^^  *?)^'* 
that  act,  except  only  the  affidavits  to  be  filed,  may,  together  with  the 
«  declaration  in  the  cause,  if  any,  be  entered  of  record,  with  a  note 
*'  in  the  margin^  expressing  the  true  date  of  such  entry  ;  to  the  end 
*'  that  the  same  may  be  evidence  in  future  times^  if  required,  and  to 
"  secure  and  enforce  tlie  payment  of  costs,  directed  by  such  rule  or 
''  order ;  and  every  such  rule  or  order  so  entered,  shall  have  the  force  p^i^  m,d  ^f. 
''  and  effect  of  a  judgment,  except  only  as  to  becoming  a  charge  on  fectoi^when 
"  any  lands,  tenements,  or  hereditaments." 

In  the  Common  Pleas  at  Lancaster,  by  the  late  act  for  improving  Enforcing  rules 
the  practice  and  proceedings  in  that  court  ^,  "  in  case  any  rule  of  the  S^'  ^ 
•  '<  said  court  of  Common  Pleas  at  Lancaster  cannot  be  enforced,  by 
"  reason  of  the  non-residence  of  any  party  or  parties  within  the  juris- 
**  diction  thereof,  it  shall  be  lawftil,  upon  a  certificate  of  such  rule,  by 
"  the  prothonotary  of  the  said  court,  and  an  affidavit  that  by  reason  of 
"  such  non-residence,  such  rule  cannot  be  enforced  as  aforesaid,  to  make 
*'  sudi  rule  a  rule  of  any  one  of  the  said  courts  at  Westminster,  if 
**  such  court  shall  think  fit ;  whereupon  such  rule  shaU  be  enforced, 
'<  as  a  rule  of  such  court."     And  there  is  a  similar  clause,  in  the  late  Of  Stannary 
act,  for  the  better  and  more  expeditious  administration  of  justice,  in  ^^^  *°  Com- 
the  Stannaries  of  Cornwall^ 


it 


« 


*  FaU  V.  Fall,  (or  Full  v.  full,)  2  DowL 
Rep.  88.  6  Leg.  Obs.  461.  S.  C. 

^  Shaw  V.  Roberts,  8  Dowl.  Rep.  25. 
6  Leg.  Obs.  444^  6.  S.  C. ;  but  see  Pow- 
«Ier  0.  Lock, 4Nev.  &  M.  862,  S.  perLd. 
Denmant  Ch.  J.  Beames  v.  Cross,  4  Dowl. 
Rep.  122.  Hailey  {or  Hams)  o.  Disney,  1 
Hodges,  189.  2  Scott,  18S.  S.  C  conira, 

*  Jones  p.  Fitzaddams,  2  DowL  Rep. 
1 11.  3  Tyr.  Rep.  904»  1  Cromp.  &  M. 
865.  OLcg.  Obi.  408.  S.  C. 


^  Doe  d.  WiUiams  v.  Roe,  2  DowL  Rep. 
89.  per  BajfUy,  B. 

*  Tidd  Prac  9  Ed.  490. 

'  Wynne ».  Wynnes  1  Wils.  86.  40. 
Lewis  p.  Morland,  2  Bam.  &  Aid.  66.61. 
Rex  v.  Bingham,  S  Younge  &  J.  101. 
106.  109.  112,  IS,  14.  1  Crompk  &  J. 
245.  S.  C.  in  Error. 

«  1  &  2  W.  IV.  c  58.  5  7. 

i»  4  &  5  W.  IV.  c.  62.  §  82. 

»  6&7W.  IV.c  106,512. 
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Pnctioeby 
summons  and 
order. 


Analogous  to 
proceedings  in 
court,  by  motion 
and  rule. 


How  it  difiers. 


Authority  of 
judge  at  cham- 
bers. 


Judges  orders 
made  in  term 
time,  before  re- 
cent alterations. 

On  behalf  of 
plaintifr. 


It  will  next  be  proper  to  consider  the  practice  by  tummons  and 
order  at  a  judge's  chambers ;  and  in  what  manner  it  is  affected  by  recent 
statutes,  and*  rules  of  court,  and  decisions  theVeon.  This  practice 
seems  to  have  arisen,  partly  from  the  overflowing  of  the  business  of 
the  courts  in  term  time,  and  partly  from  the  necessity  of  certain  pro- 
ceedings being  had  in  vacation^  when  the  courts  are  not  sitting ;  and 
although  extremely  burdensome  to  the  judges,  yet  it  manifestly  tends 
to  the  advantage  of  the  suitor,  the  ease  of  the  practitioner,  and  the 
general  advancement  of  justice,  by  preventing  the  expense,  trouble 
and  delay,  which  must  ensue,  if  an  application  to  the  courts  were  in 
all  cases  necessary  *. 

The  practice  we  are  now  speaking  of,  is  in  many  respects  analogous 
to  the  proceedings  in  court,  by  motion  and  nde :  the  application  to  the 
judge  at  chambers,  for  a  summons,  answering  to  the  motion  for  a  rule 
of  court ;  the  summons,  when  granted,  to  a  rule  nisi ;  and  the  order  of 
the  judge,  to  a  rule  absolute :  But  there  are  some  distinctions  de- 
serving notice,  between  these  different  modes  of  proceeding ;  for  be- 
sides that  the  business  done  by  a  judge  at  chambers  is  in  general  of 
minor  importance  to  that  which  is  transacted  in  court,  the  summtms  is 
taken  out  by  the  parties,  their  attornies  or  agents,  but  the  motion  for 
a  rule  is  made  by  counsel.  An  affidavit  also  b  in  general  required  to 
support  a  motion  for  a  rule  of  court ;  but  it  is  seldom  necessary,  on 
applying  for  a  judge's  order  ^;  and  rules  of  court  are  only  granted  in  term 
time,  but  summonses  and  orders  are  also  granted  in  caeation :  And 
indeed,  the  business  at  chambers  is,  for  obvious  reasons^  more  con- 
siderable in  vacation,  than  in  term  time*'. 

The  authority  of  a  judge  at  chambers,  to  make  orders  in  the  varioua 
cases  which  are  brought  before  him,  is,  when  considered  upon  princi- 
ple, the  authority  of  the  court  itself  d:  and  these  orders  are  made  in 
term  time,  or  vacation.  The  orders  commonly  made  at  a  judge's 
chambers  in  term  time,  before  the  alterations  by  recent  statutes  and 
rules  of  court,  were,  on  behalf  of  the  plaintiff,  for  admitting  him  to  sue 
by  prochein  ami,  when  an  infant,  in  the  Common  Pleas  ^,  or  in  formd 
pauperis f  when  a  pauper  ';  for  holding  the  defendant  to  special  bail  in 
trover  or  detinue^,  or  other  action  for  general  damages^,  or  on  an 


»  Per  Ld.  Mansfield,  Ch.  J.  in  Rex  v. 
Wilkes,  4  Bur.  2569 ;  and  see  Tidd  iVoc. 

9  £d.  509. 

^  Joseph  o.  Perry,  8  DowL  Rep.  699l 

10  Leg.  Obs.  855.  S.  C. 

^  Rex  V.  Wilkes,  4  Bnr.  8567. 
.  '  Per  Trnded^  Ch.  J.  in  Doc  d.  Pres- 


eott  V.  Roe,  9  Btng.  105.  8  Moore  h  S. 
119.  1  DowL  Rep.  874.  S.C. 

•  Tidd  PVtic  9  Ed.  100.  ^file,  fl8.  (/.) 

'  Id.  97,  8. 

»  I<L  17«.  186,  7. 

"  Jd.  166. 
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affidavit  made  abroad  " ;  to  charge  a  person  in  cmtody,  on  a  erimmal 
account,  in  a  civil  action  ^ ;  to  amend  the  declaration  ^  or  particulars  of 
the  plaintiff's  demand  ^ ;  or  for  particulars,  or  further  particulars,  of 
the  defendant's  set  off  %  &c.    On  behalf  of  the  c2e/bMbi»<,  they  were  Onbel^lfof  de- 
for  admitting  him,  when  an  infant,  to  defend  by  guardian^;  for  stay- 
ing proceedings  on  the  bail  bond  s,  or  on  payment  of  debt  and  costs  ^  ; 
for  discharging  a  prisoner,  when  in  custody  of  the  marshal,  or,  if  in  cus- 
tody of  the  warden,  or  sheriff,  &c.  for  a  snpenedeas  for  his  discharge, 
for  not  declaring,  or  for  not  proceeding  to  final  judgment  or  execution, 
in  due  time ' ;  for  time  to  plead,  or  rejoin^,  &c. ;  for  a  copy  of  the 
agreement  on  which  the  action  is  brought  ^ ;  or  to  produce  the  same 
before  commissioners  of  the  stamp  office,  to  be  stamped  ^ ;  or  for  pro- 
ducing papers  to  the  underwriters,  in  actions  upon  policies  of  assurance  * ; 
or  a  copy  of  a  deed,  &c.*  to  the  grantor  of  an  annuity  ^ ;  for  further 
particulars  of  the  plaintiff's  demand  p  ;  to  amend  particulars  of  de- 
fendant's set  off  ^  ;  for  consolidating  actions,  in  the  Common  Pleas ' ; 
to  plead  several  matters  * ;  or  for  amending  a  plea,  or  rejoinder  S  &c. 
And,  on  behalf  of  either  party,  they  were  for  changing  an  attorney  * ;  or  On  behalf  of 
for  the  delivery  and  taxation  of  his  bill  of  costs  ^ ;  for  a  ^oo^i  jury,  on  **^  ^  ^^" 
the  execution  of  a  writ  of  inquiry  7 ;  or,  by  consent,  for  an  order  of  By  consent, 
reference  to  arbitration  ',  to  enlarge  the  time  for  making  an  award  *, 
or  examine  witnesses  upon  interrogatories  -f*.  In  ejectment,  they  are,  on  In  gectment» 
behalf  of  the  plaintiff)  to  amend  the  declaration  ];,  or  notice  to  appear  j; ; 
or,  on  behalf  of  the  defendant,  for  particulars  of  the  premises  ||,  or 
breaches  of  covenant  %  for  which  the  action  is  brought.    Matters  of 

■  Tidd  Prac,  9  Ed.  166.  "  Tidd  Prac,  9  Ed.  691. 

^  Id.  S45.  *  Id.  ib. 

*  Id.  697.  ^  Id.  596.  698. 
'  Id.  699.  *>  Id.  698,  9. 

*  Id.  699,  0.  '  Id.  615. 

t  Id.  100.  •  Id.  486. 610.  668.     R.  T.  1  W.  IV. 

*  Id.  SOS.     Hughes  v.  Brand,  2  DowL      reg.  ix.  7  Bing.  784,  6. 
Rep.  ISl.  *  Tidd  Prae.  9  Ed.  697. 

»  Tidd  Prac  9  Ed.  640.  "  Id.  94. 

I  Id.  S68,  9.  '  Id.  826.  Bassett  v.  GfUett,  2  Dowl. 

k  Id.  469.  Rep.  660.   8  Leg.  Obt.  491.  S.C.  per 

>  Id.  690.     Keale  v.  S«in4  2  Cromp.  Parkt,  B. 
&  J.  278.  2  Tyr.  Rep.  8ia  1  DowL  Rep.  ^  Tidd  Prac.  9  Ed.  484.  486. 676.  787. 

S14.S.C.   Read  (or  Reid)  V.  Coleman,  2  R.H.2W.  IV.tvg.I.  §  10L8Bing.S04. 
DowL  Rep.  364.    2  Cramp,  ft  M.  466.  *  Tidd  Prac  9  Ed.  486. 8ia 

4  Tyr.  Rep.  274.  S.  C.  .         *  Id.  486.  826,  7. 

*"  Tidd  Prac.  9  Ed.  487. 690.  Vaughan  f  ^^  ^^'  ^^^' 

V.  Treweat,  2  BowL  Rep.  299.   Wright  u  t  Id.  1206, 7. 

CroM,  8  Leg.  Obs.  491.  (a.)  per  Parke,  H  Id.  1281. 

B.  Y  Id.  600. 1231,  2. 
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complaint  against  attomies,  are  also  frequently  heard 'before  judges  at 
chambers  * ;  and  a  judge  at  chambers  has  power  to  make  an  order  on 
an  attorney  in  a  cause,  to  pay  money  ^ :  but  unless  there  is  a  cause  in 
court,  an  application  cannot  be  made  at  chambers  against  an  attorney  <^» 
And  a  judge  at  chambers  will  not  interfere,  when  a  statute  directs  the 
application  to  be  made  to  the  court  ^, 

In  addition  to  the  orders  which  may  be  made  in  term  time,  some 
things  are  allowed  to  be  done  by  a  judge  at  chambers  in  vacation, 
which  in  term  time  must  be  moved  in  court ;  as,  on  behalf  of  the  pZoin- 
tiffy  to  issue  a  writ  of  distringas^;  for  entering  up  judgment  on  a 
warrant  of  attorney,  above  one  and  under  ten  years  old^;  and,  on  be- 
half of  the  defendant,  to  discharge  him  out  of  custody,  on  entering  a 
common  appearance^  if  there  be  no  c^jidavit  to  hold  to  bail,  or  the  affi- 
davit  be  defective,  or  not  duly  filed  s,  &c.;  td  put  off  the  trial,  for  the 
absence  of  a  material  witness  ^ ;  for  setting  aside  an  irregular  judg- 
ment, signed  in  vacation  * ;  or  discharging  persons  under  writs  of  ex- 
ecution, when  improperly  taken  out^.  And  though  a  judge  at  cham- 
bers will  not,  in  general,  set  aside  an  execution,  or  other  act  of  the 
court,  yet,  where  the  justice  of  the  case  requires  it,  he  will  stay  the 
proceedings  thereon  in  vacation,  to  give  the  party  an  opportunity  of 
applying  to  the  court  in  the  ensuing  term  \ 

When  a  rule  is  drawn  up  in  term  time,  as  a  matter  of  course,  on  a 
motion  paper  signed  by  counsel,  as  to  change  the  venue  ^,  or  for  a 
special  jury  °,  &c.  a  judge's  order,  or  fiat  ^,  may  be  had  in  the  first 
instance,  for  the  clerk  of  the  rules  in  the  King's  Bench  or  Exchequer, 


*  Ex  parte  Townley,  S  Dowl.  Rep.  89. 
And  for  these  and  other  matters  relating  to 
the  practice  \j  summons  and  order  at  a 
Jadge's  chambers,  and  the  proceedings 
thereon,  see  Bagley's  Practice,  Chap.  I. 

&C. 

^  Wilson  V.  Northop,  2  Cromp.  M.  & 
R,  826 ;  and  see  Same  v.  Same^  4  DowL 
Rep.  441.  12  Leg.  Obs.  76.  S.  C. 

*  Ex  parte  Higgs,  1  DowL  Rep.  495. 
Ex  parte  James,  5  Leg.  Obs.  158.  S.  C 
per  JAtUedale,  J. 

^  Ante,  249.  Pott,  Chap.  XLI. 

*  Ante,  77. 

'  Tidd  Brae.  9  Ed.  558.  R.  H.  2  W. 
IV.  reg.  I.  §  78.  8  Ring.  299. 

>  TiddPWic.  9£d.  188,9. 

^  Id.  772.  Paine  v.  Bustin,  I  Starlc. 
^t.  Pru  74, 5.    Atkinson  v.  Dickinson,  8 


Campb.  41,  2.  Buxton  v,  Lawton,  4 
Campb.  168. 

1  Tidd  Pmc.  9  Ed.  567,  8.  Doe  d. 
Prescott  V.  Roe,  9  Ring.  104.  2  Moore  & 
S.  119.  1  Dowl.  Rep.  274.  S.  C;  and 
see  Haigrave  o.  Holden,  8  DowL  Rep.  176. 

^  Doe  d.  Prescott  v.  Roe,  9  Bing.  104. 
2  Moore  &  S.  119.  1  DowL  Rep.  274. 
S.  C. 

1  T!ddiVac.9Ed.511.  Spicerv.Todd, 
2  Cromp.  &  J.  165.  2Tyr.  Rep.  172.  1 
DowL  Rep.  806.  S.  & 

"  Tidd  iVoc.  9  Ed.  486.  510. 609, 10. 

""  Id.  486.  510.  792. 

**  For  the  form  of  a  judge's  order,  or  fiat, 
for  drawing  up  a  rule  in  vacation,  see 
Append,  to  Tidd  Prac.  9  Ed.  Chap.  V. 
§  19.  Chap.  XIL  §  88. 
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or  secondaries  in  the  Common  Pleas,  to  draw  it  up  in  vacation,  on 
producing  a  motion  paper  so  signed.  And  it  seems  that  a  judge's 
order  may  be  obtained,  in  like  manner,  for  drawing  up  a  rule  in  vaca^ 
ttoHf  to  refer  it  to  the  master  or  prothonotary,  to  compute  principal 
and  interest  on  bills  of  exchange,  or  promissory  notes  \  &c. :  and, 
in  the  Common  Pleas,  a  rule  absolute  may  be  drawn  up  for  that  pur- 
pose during  term,  on  the  order  of  a  judge  dated  in  vacation  \  The 
practice  of  shewing  cause  at  a  judge's  chambers  in  vacation^  against  a 
rule  of  court  obtained  in  term  time,  has  been  already  considered  ^. 

In  making  the  above  orders,  the  authority  of  the  judges  was  for-  On  circuits, 
merly  confined  to  actions,  or  prosecutions,  depending  in  their  respective 
courts  ;  which  occasioned  great  inconvenience,  particularly  when  the 
judges  were  on  their  circuits.     To  remedy  this  inconvenience,  it  was 
enacted  by  the  statute  I  Geo.  IV.  c.  S5  ^,  that  <<  it  should  and  might 
**  be  lawful  for  the  justices  of  the  courts  of  King's  Bench  and  Common 
"  Pleas,  and  the  barons  of  the  Exchequer  at  Westminster,  and  the  jus- 
''  tices  of  Chester,  during  their  respective  circuits,  for  taking  the  assizes, 
''  to  grant  such  and  the  like  summonses,  and  make  such  and  the  like 
"  orders,  in  all  actions  and  prosecutions  depending  in  any  of  his  ma- 
"  jesty's  courts  of  record  at  Westminster^  in  which  the  issue,  if 
brought  to  trial  would  be  to  be  tried,  upon  such  their  respective 
circuits,  as  if  such  justices  of  the  courts  of  King's  Bench,  &c. 
*^  were  respectively  judges  of  the  court  in  which  such  actions  or  pro- 
secutions are  pending,  although  such  respective  justices  may  not  be 
judges  of  the  court  in  which  such  actions  or  prosecutions  are  de- 
pending :  And,  for  the  purposes  of  this  act,  the  counties  palatine  of  To  county  pala- 
'*  Lancaster,  Durham,  and  Chester,  shall  be  taken  to  be  counties  on     °^* 
**  the  circuits  of  the  respective  justices  of  the  courts   of  King's 
**  Bench,  &c." 

By  Lord  Tenterden^s  act%  the  judge  at  nisi  priusria  authorized  to  Atnisijmus, 

amend  the  record  at  the  trial,  in  cases  where  any  variance  appears  ?y  ^^  Tenter* 

_        .,  ,    ,  ''_  ,       f    ,         «fen**  act,  Ac. 

between  written  or  prmted  evidence  and  the  record ;  or,  by  the  law 

amendment  act  ^,  where  there  is  any  variance  between  the  proof  bnd 
the  recital  or  setting  forth  on  the  record,  of  any  contract,  &c.  in  any 
particular  not  material  to  the  merits  of  the  case,  and  by  which  the  op- 
posite party  cannot  have  been  prejudiced.     By  the  speedy  judg-  By  speedy 
inent  and  execution  act«,  a  judge's  order  may  be  obtained  for  stay-  ^^^"uon  act 
ing  judgment  on  return  of  a  writ  of  inquiry,  executed  pursuant  to 

■  Tidd  Prac.  9  Ed.  486. 61 1.  670.  •  9  Geo.  IV.  c  16. 

^  Swamev.  Stone,  4Moofe&S.684.  '  S&4  W.  IV.c.48.$2S. 

«  Jnie,iiS.  M  W.IV.c.  7.§1. 
-5  6. 
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that  act,  until  a  day  to  be  named  in  such  order*  And  there  is  a 
similar  provision  in  the  law  amendment  act,  8  &  4  W.  IV.  c.  42.  §  18., 
for  staying  judgment,  or  execution,  on  the  return  of  writs  of  inquiry, 
for  assessing  damages  on  the  statute  8  &  9  W.  III.  c.  11.  §  8.,  or 
writs  of  trial.  - 

By  a  rule  of  court  made  by  all  the  judges,  in  pursuance  of  the  power 
given  them  by  the  administration  of  justice  act*,  '^  there  shall  be  no 
rule  for  the  sheriff  to  return  a  good  jury,  upon  a  writ  of  inquiry  ;  but 
an  order  shall  be  made  by  a  judge  on  summons  for  that  purpose :" 
And  the  rule  to  plead  several  matters,  or  make  several  avowries 
or  cognisances,  which  will  be  more  fully  stated  in  a  subsequent  chiqp- 
ter  \  may,  we  have  seen  ^  except  in  certain  cases,  be  drawn  up  on  a 
judge's  order  ^,  to  be  made  upon  a  summons  ^,  accompanied  by  a  short 
abstract  or  statement  of  the  intended  pleas,  avowries  or  cognizances' : 
Also,  by  rules  of  court  founded  on  the  law  amendment  acts,  a  judge  b 
authorized  to  make  an  order  for  striking  out  unnecessary  counts, 
pleas,  avowries  or  cognizances  ^,  and  touching  the  admission  of  writ- 
ten or  printed  documents  at  the  trial  '• 

It  was  formerly  usual  for  the  judges  to  attend,  for  transacting  busi- 
ness at  chambers,  in  the  evenings  during  term :  but  it  is  now  the  prac- 
tice, in  consequence  of  subsequent  regulations^,  for  one  of  the 
judges  to  attend  daily  at  chambers  during  temif  from  half  an  hour 
after  three  tSl  Jive  o'clock  in  the  afternoon;  and  in  vacatioit,  they 
usually  attend  from  eleven  to  one  o'clock. 

A  summons,  when  necessary,  is  taken  out  by  the  attorney  or  agent 
of  the  party  who  seeks  to  obtain  the  order ;  and  may  be  had,  as  a 
matter  of  course,  on  application  at  the  judge's  chambers.  But  the 
order  of  a  judge  is  sometimes  granted,  without  any  previous  sum- 
mons ;  as  to  hold  the  defendant  to  bail  in  trover  or  detinue  \  &c.  to 
issue  a  writ  ofdUtringae  in  vacation™,  or  to  charge  a  prisoner  in  custody 
on  a  criminal  account,  with  a  civil  action'^,  &c.  In  these  cases,  the 
order  is  necessarily  ««;  par  to;  there  being  no  one  before  the  court, 
upon  whom  the  summons,  if  issued,  could  be  served.     But  in  general 


*  R.  H.  2  W.  IV.  7«gf.  I.  ^  101. 

*  Post,  Chap.  XXVII. 
«  jifOe,  288. 

<*  Append,  to  Tidd  A^i.  1882.  p.  116. 

*  Id.  114. 
'  ItLib. 

«  S&4W.  IV.c.42.  §1.16. 

^  R.  FL  Gen.  H.  4  W.  IV.  reg.  6.  6 
Batn.  &  Ad.  Append.  W.  10  Bing.  466. 
8  Cromp.  &  M.  16. 


«  R.  2V.  H.  4  W.  IV.  reg.  20.  6  Barn. 
&  Ad.  Append,  xrii.  10  BIng.  456.  2 
Cromp.  Sc  oL,  6,  7. 

k  Notice,  M.  8  Geo.  IV.  C.  P.  & 
Exeheq.  7  Moore,  460.  11  Pkioe^  ifiS; 
and  see  6  Barn.  &  Aid.  217. 

1  Tidd  Pmc.  9.  Ed.  171,  t. 

■  Ante,  7*. 

■  Tidd  Proc.  9  Ed.  846. 
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an  order  is  preceded  by  a  summoM,  for  the  attendance  of  the  attorney 
or  agent  of  the  opposite  party,  before  a  judge  at  chambera,  to  shew 
cause  against  it.    A  judge's  order  is  in  tome  cases  drawn  up,  in  de-  When  drawn  up 
fault  of  appearance,  on  the  first  summons  ;  as  for  a  supersedeas  to  dis-  ^monieiu*** 
charge  the  defendant  out  of  custody,  in  the  King's  Bench,  for  not  de- 
claring against  him  in  due  time.     In  general,  however^  there  must 
formerly  have  been  three  summonses,  and  an  affidavit  of  attendance 
thereon,  before  the  judge  would  make  an  order  for  non-attendance  *. 
But,  by  a  general  rule  of  all  the  courts  \  <*  it  shall  not  be  necessary  to 
issue  more  than  two  summonses,  for  attendance  before  a  judge,  upon 
the  same  matter ;  and  the  party  taking  out  such  summonses  shaU  be  en- 
titled to  an  order^  on  the  return  of  the  second  summons,  unless  cause 
is   shewn  to  the   contrary."  <^      By  a  subsequent  rule  of  all  the 
courts  ^,  "  the  order  of  a  judge  for  the  discharge  of  a  prisoner,  on 
the  ground  of  a  plaintiff's  neglect  to  declare,  or  proceed  to  trial  or 
final  judgment,  or  execution,  in  due  time,  may,  we  have  seen  ^  be  ob- 
tained at  the  return  of  one  summons,  served  two  days  before  it  is  re- 
turnable ;  such  order,  in  town  causes,  being  absolute,  and  in  country 
causes,  unless  cause  shall  be  shewn  within  four  days,  or  within  such 
further  time  as  the  judge  shall  direct."     And,  by  another  rule  of  all 
the  courts  ^  '*  an  order  to  deliver,  or  tax,  an  attorney's  bill  may  be 
made  at  the  return  of  one  summons,  the  same  having  been  served  two 
days  before  it  is  returnable." 

The  summons  being  taken  out,  a  copy  of  it  should  be  regularly  served,  Serrice  of  mm- 
in  like  manner  as  a  rule  nisi^j  on  the  attorney  or  agent  required  to  shew  ™®"*'  "j^  "^^ 
cause  against  it ;  and  when  taken  out  for  time,  or  further  time,  to  plead,  stay  of  proceed- 
and  made  returnable  before  the  expiration  of  the  time  for  pleading,  it  is  '°^'' 
a  stay  of  proceedings,  pending  the  application ;  but  it  is  otherwise  when 
taken  out,  or  made  returnable,  after  the  expiration  of  the  time  for  plead- 
ing \    In  the  latter  case,  the  plaintiff  is  at  liberty  to  sign  judgment 
before  the  summons  is  returnable ' ;  but  if  he  neglect  to  do  so,  he 


*  TiddZVac.  9Ed.611. 

»  R.  T.  1  W.  IV.reg.  V.  SBarn.  & 
Ad.  789.  7  Bing.  784.  1  Cromp.  &  J. 
471. 

*  For  the  form  of  an  qffldant  of  senrfce 
of  two  Bummonfles,  and  non-attendance 
thereon,  aee  Append,  to  Tidd  Sup.  183S. 
p.  lis. 

«  R.H.2W.  IV.wg.  1.589.  8Bam. 
&  Ad.  887,  8.  8  Bing.  803.  d  Cnnap. 
A  J.  194. 

*  Jhiie,  190. 


'  R.  H.  2  W.  IV.  teg.  I.  §  91.  8 
Bam.  &  Ad.  888.  8  Bing.  808,  S.  8 
Cromp.  &  J.  194. 

■  Ante,  245,  6. 

i'  TiddP>rae.9  Ed.470.  (d,);  and  lee 
Ejiowles  V.  Vallance,  1  Oale,  18.  Roberu 
0.  Cttttin,  4  Dowl.  Rep.  804.  10  Leg. 
Obi.  880.  8.  C. 

>  Calse*.  Ld.  Lyttdton,  8  Blac.  Rep. 
954;  and  tee  Morris  r.  H«it»  1  Chit  R. 
97.  2  Barn.  &  Aid.  866.  S.  C.  Bamttt 
V.  Newton,  1  ChK.  R.  889. 
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costa. 


cuinot  afterwards  sign  judgment  * ;  it  being  a  rule,  that  if  the  sum- 
mons be  returnable  before  judgment  signed,  it  prevents  the  plaintiff^ 
from  afterwards  signing  it  \  When  the  object  of  the  summons  is  co/- 
lateral  to  the  time  for  pleading  ^  as  to  discharge  the  defendant  out 
of  custody  on  filing  common  bail,  it  will  not,  in  general,  operate  as  a 
stay  of  pro/^edings. 

The  attorney  or  agent  required  to  shew  cause,  on  being  served  with 
a  copy  of  the  sunmions,  either  indorses  his  consent  to  an  order  being 
made  upon  it,  attends  the  judge,  or  makes  default.  In  the  latter  case, 
the  attorney  or  agent  for  the  opposite  party,  after  waiting  half  an 
hour<^^  should  take  out  a  second  summons,  (if  necessary,)  which 
should  be  served  and  attended,  in  like  manner  as  the  first ;  and  if  de- 
fault be  made  upon  two  summonses  ^  the  judge,  on  affidavit  thereof, 
will  make  an  order  ex  parte :  but  if  either  of  the  summonses  be  at- 
tended,  the  judge  will  make  an  order  upon,  or  discharge  it,  as  he  sees 
cause.  And  where  a  judge  has,  upon  hearing  a  party  on  suromonSy 
refused  an  order,  an  appeal  can  only  be  made  to  the  court  <. 

It  was  formerly  holden,  in  the  King's  Bench,  that  a  judge  at  cham- 
bers  had  no  power  to  award  costs  on  summonsei  ^ ;  and  this  point  was 
afterwards  admitted  by  counsel,  in  a  case  in  the  Exchequer  * :  but 
there  is  an  express  decision  to  the  contrary,  in  the  Common  Pleas  ^. 
And  it  was  at  length  resolved  by  all  the  judges,  that  a  single  judge  at 
chambers  has  power  to  give  costs  upon  a  summons  ^ ;  but  they  also, 
at  the  same  time,  resolved  not  to  exercise  this  power,  in  any  but  ex- 
treme cases  °^.     Where  the  plaintiff  signed  an  irregular  judgment,  and 


*  Morris  v.  Hunt,  2  Bam.  &  Aid.  S£5. 
1  Cbib  R.  9S.  S.  C. 

^  Same  v.  Same,  I  Chit.  R.  96,  7.  per 
BayUyt  J.  Bedford  o.  Edie,  6  Taunt. 
840.  accord, ;  and  see  Wells  o.  Secret,  S 
DowL  Rep.  447.  8  Leg.  Obs.  173.  S.  C 

^  Anon,  per  Cur,  M.  88  Geo.  IIL  K.  B. 

«i  R.  T.S5  Geo.  III.  K.  B.  6  Dumf. 
&  B.  40S.  R.  £.  23  Geo.  IIL  C.  P.  Imp. 
CP.  7  Ed.  233.676;  andseeTiddPhic. 
9  Ed.  470. 

•  R.  T.  1  W.  IV.  reg.  V.  2  Bam.  & 
Ad.  789.  '  7  Bing.  784. 

'  For  the  form  of  this  affidavit,  see  Ap» 
pend.  to  Tidd  Sup.  1832,  p.  112. 

<  Wright  V.  Sterenson,  6  Taunt  850. 
Thorpe  v.  Be^,  I  ChiL  Rep.  124.  Id.  246. 
(a.) 

k  Read  v.  Lee^  2  Btm.  &  Ad.  415. 


Anon.  1  Dowl.  Rep.  52.  2  Leg.  Obc  60. 
S.C. 

>  Spicer  i;.Todd,2  Cromp.  &  J.  165.  2 
Tyr.  Rep.  172.  1  DowL  Rep.  806.  S.  C. 

^  Doe  d.  Pk-escott  v.  Roe»  2  Moore  & 
S.  119.  9  Bing.  104.  1  DowL  Rep.  274. 
S.  C;  and  see  Foster  {or  Forster)  o. 
Burton,  3  Tyr.  Rep.  388.  1  DowL  Rep. 
683.  5  Leg.  Obs.  513, 14.  S.  C  Hughes 
0.  Brand,  2  DowL  Rep.  131.  Excheq. 

>  In  re  Bridge  &  Wright,  4  Nev.  &  Sf. 
5.  2  Ad.  &E.48.  S.  C. ;  and  see  Spicer 
V.  Todd,  2  Cromp.  dt  J.  165.  2  Tyr.  Rep. 
172.  1  DowL  Rep.  306.  S.  C.  Haigrave 
V.  Holden,  3  DowL  Rep.  176. 

"" /n  fv  Bridge  &  Wright,  4  Ker.  dt  M. 
5.  2  Ad.  &  E.  48.  S.  C.  Sheriffs.  Gres- 
ley,  5  Ner.  dt  M.  491.  lHar.&W.588. 
S.  C.  Doe  d.  Pretcott  v.  Roe^  2  Moore  & 
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on  the  defendant  taking  out  a  summons  to  set  it  aside,  he  informe4  the 
defendant  that  the  judgment  was  withdrawn,  the  court  held  that  the 
defendant  had  no  right  to  get  an  order  drawn  up  for  setting  aside  the 
judgment  with  costs;  and  therefore  that  he  was  liable  to  pay  the 
expense  of  it  \     And  where  a*  judgment  was  set  aside  for  irregu- 
larity, on  a  summons  before  a  judge  at  chambers,  and  no  order  was 
made  as  to  costs,  the  court  refused  to  order  the  payment  of  costs 
of  setting  aside  the  judgment,  and  discharged  a  rule  obtained  for 
that  purpose,  with  costs  ^.     It  is  not  usual  for  the  judges  to  give  costs 
at  chambers,  on  the  discharge  of  a  summons  ^ :  but  where  an  action 
of  debt  having  been  settled,  a  summons  was  afterwards  taken  out  by 
the  defendant,  to  set  aside  the  proceedings  on  the  ground  of  irregu- 
larity, which  was  dismissed,  a  rule  was  granted  to  shew  cause,  why 
the  costs  of  attending  to  set  aside  the  summons  should  not  be  paid  ^. 
The  court  of  Common  Pleas,  in  a  late  case^,  set  aside  a  judge's 
order  for  better  particulars  of  setoff,  on  the  ground  that  the  plaintifTs 
attorney's  clerk  had,  without  authority,  jdtered  the  date  of  the  jurat 
of  the  affidavit  on  which  the  order  had  been  obtained :  Also,  upon 
setting  aside  an  irregular  judgment  of  non  pros,  they  imposed  the  con- 
dition of  payment  of  costs  by  the  plaintiff's  attorney,  on  the  ground 
that  his  clerk  had,  without  authority,  although  without  any  sinister 
motive,  inserted  the  word  peremptory  in  the  judge's  summons  for  an  at- 
tendance at  his  chambers  on  the  subject^;  and  the  practice  of  such  unau- 
thorized interpolations  of  the  acts  of  the  court  was  severely  censured^. 
The  order  of  a  judge  is  absolute,  or  conditional  on  payment  of 
costs®,  &c.     But  though  a  judge  at  chambers  may  make  an  order  for  Judge's  order 
staying  the  proceedings  on  payment  of  debt  and  costs,  he  cannot  ^itionaL 
order  payment  by  instalments ;  nor  give  the  defendant  more  time,  than 
he  would  have  had  by  law  '.     The  order  of  a  judge  for  time,  or  further 
time  to  plead,  and  other  serviceable  orders,  whether  by  consent  or  other-  Mutt  be  drawn 
wise,  should  be  regularly  drawn  up  and  served :  it  being  a  rule,  in 
the  King's  Bench  k,  that  "  no  summons  for  further  time  to  plead, 
reply,  or  rejoin,   or  summons  for  further  particulars  of  the   plain- 

S.  1 19.    9  Bing.  104.    1  Dowl.  Rep.  S74.  39,  40.    Turner  v.^Gill,  S  Dowl.  Rep.  SO. 

S.  Cjter  Tindal,  Ch.  J.SheriiTv.  Gresley,  9  Leg.  Obs.  221.  S.  C. 

6  Nev.  &  M.  491.  1  Har.  &  W.  688.  S.C.  '  Kirby  v.  EUier  (or  EJUson),  4  Tyr. 

*  Hargrave  v.  Holden,SDowLRep.  176.  Rep.  239.  2  Cronjp.  &  M.  315.  2  Dowl. 

»»  Davy  V,  Brown,  1  Bing.  N.  R.  460.  Rep.  219.  S.  C. 

1  Scott,  384.  1  Hodges,  22.  S.  C.  ■  R.  H.  59  Geo.  III.  K.  B. ;  and  see 


C   '1 


Thomcroft  v.  Dellis,  1 1  Leg.  Obs.  26 1 .       Sedgewick  v.  Allerton,  7  East,  542. 1  Chit. 
•»  Finnerty  i;.   Smith,    1  Bing.  N.  R.       R.  647.  (a.)     Charge  ».  Farhall,  4  Bam. 
649.  I  Hodges,  158.   1  Scott,  743.  S.  C       &  C.  865.     7  Dowl.  &  R.  422.  S.  C. 
*  Robertson  v.  Barker,  2  Dowl.  Rep.       Anon.  4  Leg.  Obs.  \%^per  Taunttmt  J. 
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Ifacquieiced 
under,  valid. 

When  final. 


tiffs  demand,  defendant's  set  off,  or  other  particular^  be  granted,  in 
any  action  depending  in  that  court,  unless  the  last  previous  order  for 
time,  further  time,  or  particulars  respectively,  be  first  drawn  up,  and 
such  order  produced  at  the  time  of  applying  for  any  such  summons." 
And,  in  the  Common  Pleas,  a  consent  indorsed  on  a  judge's  summons, 
is  not  binding  on  either  party,  unless  the  order  be  drawn  up  and 
served  pursuant  thereto  *.  In  that  court  also,  if  a  summons  be  taken 
out  for  time  to  plead,  and  the  defendant's  attorney  do  not  attend,  the 
plaintiff  must  get  the  summons  discharged,  before  he  can  sign  judg- 
ment ^ ;  but  it  is  said  to  be  otherwise  in  the  King's  Bench  ^.  Where, 
upon  a  summons  attended  at  a  judge's  chambers,  the  judge  indorses 
a  minute  of  an  order^  it  is  at  the  option  of  the  party  by  whom  the 
summons  was  taken  out,  to  have  an  order  drawn  up  in  pursuance  of 
such  minute,  or  not  ^.  If  he  do  not  draw  it  up,  and  the  party  sum- 
moned considers  that  the  order  pronounced  is  in  his  favour,  he  should 
take  out  a  cross  summons,  for  the  purpose  of  obtaining  a  similar 
order  ^,  And  if  parties,  being  before  a  judge  at  chambers,  go  by  con- 
sent into  matter  not  within  the  summons,  and  the  judge  make  a  minute 
of  an  order,  the  party  in  whose  favour  such  minute  is  made,  is,  it 
seems,  entitled  to  draw  up  an  order  accordingly  \  A  recital  of  facts  in 
a  judge's  order  is  not  evidence  of  them,  so  as  to  admit  the  truth  of 
the  facts,  on  a  demurrer  to  a  pleading,  in  which  the  order  is  set  out®. 
If  the  order  of  a  judge  be  acquiesced  under,  it  is  as  valid  as  any  act 
of  the  court':  and,  in  the  King's  Bench,  a  judge's  ordef  for  a  pri- 
soner's discharge  under  the  Lords'  act,  made  out  of  term,  has  been 
held  to  be  finals.  So,  the  decision  of  a  judge  of  assize,  in  remand- 
ing a  prisoner  under  that  act  is  final,  up  to  the  time  of  remanding  ^ : 
The  decision  of  a  judge  at  chambers,  as  to  amendments  of  pleadings, 
within  the  limits  of  his  discretionary  power  over  such  amendments, 
will  not  be  interfered  with  by  the  court  ^.      And  the  court  in  banc 


-y  4  Taunt  S5S. 


■  Joddrd  V. 

^  Rivera  v.  Flumlee,  Barnes,  240. 
Browne  v.  Godfrey,  id.  255.  Gas.  Pr.  C.  P. 
144.  S.  C. 

"  Imp.  C.  P.  7  Ed.  2S8.;  and  see 
Edensor  v.  Hoffinan,  8  Cromp.  &  J.  1 40. 
1  Price,  N.  R.  175.  1  Dowl  Rep.  804. 
S.  C.  Excheq. 

'  Macdougall  v.  Nicholls,  5  Nev.  &  M. 
366.  1  Har.  &  W.  462.  S.  C. 

•  M*Cormick  (orM*Comish)  v.  Melton, 
5  Tyr.  Rep.  147.  I  Cromp.  M.  &  R.  626. 
S  Dowl.  Rep.  215.  S.  C 
t  Per  lA,  MantfMy  Cb.  J.  in  Bextu 


WUkes,  4  Bur.  2569.  Wood  o.  Plant, 
1  Taunt  47;  and  see  Went  worth  v.  BuU 
len,  9  Bam.  &  C  840.  849,  Sue. 

'  Lench  v.  Pacgiter,  Doug.  68.  Webster 
V.  Wilkinson,  H.  26  Geo.  III.  K.  B. 
Jameson  v.  Raper,  S  Moore,  65  (a.)  ;  and 
see  Tidd  Prac,  9  Ed.  882.  511. 

^  Briggs  V.  Sharps  6  Bing.  517.  4 
Moore  &  P.  269.  S.  C. 

*  Rex  V,  Archbisliop  of  York,  8  Nev. 
&  M.  458.  1  Ad.  &  £.  894.  S.  C  ;  and 
see  Atkinson  v.  Bayntun,  1  Bing.  N.  R. 
740.  1  Hodges,  144.  S.  C 
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have,  it  seems,  no  right  to  revise  the  opinion  of  a  judge  at  nisi 
jyrius,  in  directing  amendments  of  the  record,  under  Lord  TenterdeiCs 
act,  9  Geo.  IV.  c.  15  *;  or  refusing  them,  under  the  law  amendment 
act,  d  &  4  W.  IV.  c.  42.  §  23  ^.  But  the  court  has  power,  in  an  action 
brought  by  executors,  to  review  a  judge's  order,  granting  a  disconti- 
nuance without  costs  ®. 

The  mode  of  enfamng  the  performance  of  a  judge's  order  is  by  Modeofenforo- 
attachment :  And  where  an  attorney  is  in  contempt,  by  disobeying  a  '"^' 
rule  of  court,  founded  on  a  judge's  order,  the  proper  course  of  pro- 
ceeding against  him  is  by  moving  for  an  attachment ;  and  not  by  apply- 
ing to  strike  him  off  the  roll  \    But  a  conditional  order,  for  payment 
of  costs,  cannot  be  enforced  by  attachment,  although  the  step  to  be 
allowed  on  payment  of  costs  has  been  taken,  without  such  payment®: 
If,  indeed,  it  become  necessary  to  enforce  a  judge's  order  by  attach-  Making  it  a  rule 
menty  or  other  act  of  the  court,  there  must  be  a  previous  motion  to  ^  °^'^' 
make  it  a  rule  of  court'.   The  rule  for  this  purpose  is  absolute  in  the 
first  instance  < ;  and  an  absolute  rule  may  be  drawn  up  during  term, 
on  an  order  of  a  judge  dated  in  vacation^  :  And  where,  from  the  mis- 
conduct of  an  arbitrator,  the  original  order  cannot  be  obtained,  a 
duplicate  may  be  made  a  rule  of  court*.    But  where  a  judge's  order 
is  obtained  in  vacation,  it  cannot  be  made  a  rule  of  court  till  the 
following  term  K    A  judge's  order,  however,  for  returning  a  writ, 
maybe  made  a  rule  of  court':  and,  in  the  King's  Bench',  and  Exche- 
quer™, an  attachment  for  disobedience  thereto  maybe  obtained  on  one 

•  Parks  (or  Paikes)  v.  Edge,  1  Cromp.  86.  1  Har.  &  W.  837.  S.  a 

&  M.  429.  »  ly.  Rep.  864.     Parker  v.  «  Wilwn  ».  Northop,  2  Cromp.  M.  & 

Ade,  1  DowL  Rep.  648.  S.  C.  R-  826. 

^  Doe  d.  Poole,  v.  Erriogton,  8  Nev.  ^  Swaine  v.  Stone,  4  Moore  &  S.  584. 

&  M.  646.  651.  per  LUOedale,  J. ;  and  >  Thomas  v,  Philby,  2  DowL  Rep.  146. 

aee  8  Chit.  Gen.  Pr.  44.  Ante,  24^  6.  6  Leg.  Obs.  188.  S.  C  per  PaUewon,  J. 

"^  Lakin  v,  Maine,  4  Dowl.  Rep.  289.  ^  Rex  v.  Price,  2  Cromp.  &  M.  212.  4 

1  Gale,  270.   11  Leg.  Obs.  119.  S.  C ;  Tyr,  Rep.  60.  2  Dowl.  Rep.  288.  7  Leg. 

but  see  Maddox  {or  Maddocks)  v,  Phillips,  Obs.  888, 4.  S.  C. 

1  Har.  &  W.  251.    5  Kev.  &  M.  870.   8  >  Hinchfifie  (or  Hunchfifle)  0.  Jones,  4 

Ad.  &  E.  198.  S.  C.  corOra,  DowL  Rep.  86.    1  Har.  &  W.  887.    10 

d  Ex  parte  Townley,  8  DowL  Rep.  89.  Leg.  Obs.  475.  S.  C.  ;  but  see  Stainland 

9  Leg.Obs.  221.  S.  C  o.  Ogle,  8  DowL  Rep.  99.      Frost  v, 

*  Rese  (or  Rex)  v.  Fenn,  2  DowL  Rep.  Green,  10  Leg.  Obs.  61.  per  JMtledak,  J. 

182.  6  Leg.  Obs.  414.   S.  C. ;  and  see  contra.  Ante,  171. 

Turner  v.  Gill,  8  DowL  Rep.  80.  9  Leg.  ""  Howell  v.  Bulteel,  2  Cromp.  &  M. 

Obs.  221.  S.  C.  889.    8  DowL  Rep.  99.  (a.)  Kensit  o. 

'  Per  Ld.  Mansfieldt  Ch.  J.  in  Rex  v.  Bulteel,  4  Tyr.  Rep.  59.  S.  C.     Forster 

Wilkes,  4Bur.2569.|>erLd.^enyon,  Ch.  0.  Kirkwall,  4  DowL  Rep.  870.  II  Leg. 

J.  in  Cttitis  V.  Taylor,  E.  85  Geo.  HI.  Obs.  471.  S.  C. 

K.  B.    ICncUi^  v,  Jones,  4  Dowl.  Rep. 
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motion :  but  the  practice  is  otherwise  in  the  Common  Pleas  * ;  and,  in 
the  King's  Bench,  it  seems  to  be  necessary  that  there  should  be  a 
separate  rule  for  each  ^.     An  order  of  nisi  prius,  cannot  be  amended 
by  the  court  in  banc,  until  it  has  been  made  a  rule  of  court  c. 
How  impe&ehed.       The  order  obtained  on  a  summons  is,  however,  subject  to  an  appeal; 

and  the  validity  of  it  may  be  impeached  in  two  ways ;  either  by 
moving  the  court  to  set  it  aside  ^,  or,  if  made  in  vacation,  by  apply- 
ing, in  the  next  term,  to  set  aside  the  proceedings  that  have  been  had 
under  it  ®.  The  parties  applying  to  the  court  to  set  aside  an  order 
made  by  a  judge  at  chambers,  may  use  the  same  affidavits  as  were 
before  such  judge,  when  he  made  the  order  ^  And  on  moving  to  set 
it  aside,  an  affidavit  stating  the  substance  of  the  order  is,  it  seems, 
sufficients.  The  application,  however,  for  setting  aside  a  judge's 
order  should  be  made  early,  so  as  to  prevent  the  parties  from  incur- 
ring unnecessary  expense  ^ :  and  where  it  had  been  deferred  from 
the  month  of  October  till  January  following,  it  was  holden  to  be  too 
late  K  So,  after  an  order  of  a  judge  at  chambers  has  been  made  a  rule 
qf  court,  it  is  too  late  to  object,  in  answer  to  a  rule  calling  upon  the 
party  to  pay  money  in  pursuance  of  such  order,  that  the  judge  had  no 
power  to  make  it  ^.  But  an  application  to  set  aside  a  judge's  order 
^  should  be  made  to  the  full  court ' :  and  such  an  application,  made  on 
the  first  day  of  term,  to  set  aside  the  order,  on  the  ground  of  the  irre- 
gularity of  the  affidavit  on  which  the  defendant  was  held  to  bail,  and 
to  set  aside  a  writ  of  detainer  lodged  at  the  gaol,  being  eight  days 
afler  it  was  so  lodged,  was  holden  to  be  in  time  ^  In  order  to  rescind 
a  judge's  order,  it  does  not  seem  to  be  necessary  to  make  it  a  rule  of 
court  °* ;  and  no  costs  are  allowed  on  rescinding  it''. 


*  Pilcher  {or  Rtcher)  v.  Woods,  4, 
Dowl.  Rep.  S29.  11  Leg.  Obs.810.  S.  C. 

^  Hinchlifie  (or  Hunchli^)  o.  Jones, 
4DowLRep.86.  1  Har.  &  W.  SS7.  10 
Leg.  Obs.  475.  S.  C 

*  Cranch  v.  Tregoning,  IS  Leg.  Obs. 
HI.  per  LiUkdaie,  J. 

^  James  o.  Kirk,  1  Cbit  R.  246.  Pew- 
tress  9.  Harvey,  1  Barn.  &  Ad.  164.  Roe 
d.  Durant  v,  Moore,  4  Moore  &  P.  761. 
7  Ring.  184.  1  Dowl:  Rep.  SOS.  S.  C 

*  Per  Ld.  Man^ield^  Cb.  J.  in  Rex  v. 
Wilkes,  4  Bur.  2669. 

'  Fickfoido.  Ewington,  1  Tyr.  &  G.29. 
1  Gale,S67.  4DowLRep.  46S.  12  Leg. 
Obs.  61,  2.  S.  a 


>  Shirley  v.  Jacobs,  1  Scott,  67.  S 
DowL  Rep.  101.  9  Leg.  Obs.  76, 7.  S.  C. 

^  Thompson  v.  Carter,  S  Dowl.  Rep. 
667.  10  Leg.  Obs.  17S.  S.  C 

*  Granby  o.  Frowd,  1 1  Leg.  Obs.  21 S. 
^  Wilson  V.  Northorp,  4  DowL  Rep. 

441.  12  Leg.  Obs.  75.  S.  C. 

^  Johnson  v.  Kennedy,  4  DowL  Rep.  846. 
2  Scott,  410.  1 1  Leg.  Obs.  261,  2.  S.  C. 

"  Spicer  t>.  Todd,  2  Crompi  &  J.  166. 
2  Tyr.  Rep.  1 72. 1  DowL  Rep.  806.  S.  C. ; 
but  see  Hawes  v.  Johnson,  1  Younge  &  J. 
12, 13.  temb  contra, 

*  Hargrave  v.  Holden,  S  DowL  Rep. 
176.;wr  Porihr,  B. 


CHAP.  XX- 


QT  Setting  aside,  and  Staying  Proceedings  ;  and 
of  Proceedings  on  the  Interpleader  Act. 

1 N  the  present  Chapter  it  is  intended  to  state  the  general  rules  of  How  treated  of. 
courty  and  recent  decisions,  on  motions  or  applications  to  set  aside 
proceedings  for  irregularity ;  and  to  stay  them,  when  the  action  is 
brought  without  proper  authority,  against  bail  pending  error,  or  until 
security  be  given  for  the  payment  of  costs ;  and  to  notice  such  of  the 
proceedings  on  the  interpleader  act%  as  relate  to  the  property  in  money 
or  goods,  where  claims  are  made  by  different  parties,  one  of  whom 
has  brought  an  action  against  the  person  in  possession  of  them,  and 
the  defendant  does  not  claim  any  interest  therein. 

An  irregularity  is  defined  to  be  the  want  of  adherence  to  some  Irr^ukrity, 

whftt* 

prescribed  rule  or  mode  of  proceeding ;   and  it  consists,  eithfk:  in 
omitting  to  do  something  that  is  necessary  for  the  due  and  orderly 
conducting  of  a  suit,  or  doing  it  in  an  unseasonable  time,  or  improper 
manner  ^ :  and,  in  general,  it  is  either  in  mesne  process,  or  the  proceed-   In  mesne 
ings  thereon  before  judgment,  or  in  the  judgment  or  execution  ^.    The  JLuent  proceed- 
distinction  between  void  and  irregular  process,  and  the  time  and  mode  *°g^* 
of  setting  it  aside  when  irregular,  having  been  treated  of  in  a  former 
chapter  ^,  it  may  here  be  proper  to  notice  what  relates  to  irregularity 
in  subsequent  proceedings. 

The   application  to  set  aside  proceedings  for  irregularity  should  be  Application  to 
made  as  early  as  possible,  or,  as  it  is  commonly  said,  in  ithe  first  in-  ceedings  for  ir- 
stance  * :  for  when  there  has  been  any  irregularity,  if  the  opposite  regularity,  when 
party  overlook  it,  and  take  subsequent  steps  in  the  cause,  he  cannot 

aflerwards  revert  back,  and  object  to  it  ^.     And  accordingly,  by  a  By  R.  H.  2  W. 

IV.rtfg.  I.§S8. 

*  I  &  2  W.  IV.  c.  68.  §  1.  Ed.  61S.  (e.)  and  the  following  cases  since 
^  Tidd  Prac.  9  Ed.  612.  determined.   Anon.  1  Leg.  Obs.   6S.  ;wr 

*  Chap.  VIII.  p.  104,  &c.  Littkdaie,  J.    Selby  v.  Goodman,  6  Leg. 
^  Petrie  ».  White,  8  DumC  &  E.  7.  Obs.  289.  ;>«■  Pa«e«m,  J.  K.  B.    Hamil- 

D'Argent  v.  Vivant,  1  East,  886.  Steele  ton  w.  Jones,  4  Moore  &  P.  466.  C.  P. 

».  Morgan,  8  Dowl.  &  R.  480.    Warren  Millingen  v.  Truss,  1  Price,  N.  R.  69. 

V,  Cross,  9  Price,  637.  Reeves  o.  Hucker,  id.  187.  2  Cromp.  &  J. 

*  See  cases  referred  to  in  Tidd  Prac,  9  44,  6.  2Tyr.  Rep.  161.  S.  C.  Routledge 
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general  rule  of  all  the  courts  ^  **  no  application  to  set  aside  proceed- 
ings for  irregularity  shall  be  allowed,  unless  made  within  a  reasonable 
time :   nor  if  the  party  applying  has  taken  a  fresh  step,  after  know- 
DeciaoDs  there-  ledge  of  the  irregularity."     On  this  rule  it  has  been  decided,  that 

where  the  arrest  was  on  the  22d  day  of  May,  it  was  too  late,  on  the  4th 
of  June  J  to  obtain  the  defendant's  discharge,  on  the  ground  of  a  defect 
in  the  affidavit  to  hold  to  bail ;  the  sheriff  having  in  the  mean  time 
been  ruled  to  return  the  writ,  and  mark  his  return^ :  And  in  one  case^ 
where  an  intermediate  step  had  been  taken,  a  motion  to  set  aside  the 
declaration  and  subsequent  proceedings  for  irregularity,  was  holden  to 
be  too  late,  after  a  lapse  of  seven  days.  So,  where  notice  of  inquiry 
was  given  on  the  4th  for  the  12th,  on  which  day  a  motion  was  made 
to  set  aside  the  declaration,  on  the  ground  of  its  being  improperly 
filed  instead  of  being  delivered,  and  the  judgment  signed  thereon,  the 
application  was  holden  to  be  too  late  ^.  The  rule  is  said  to  be,  that 
the  party  ought  to  come  in  eight  days  after  notice  * :  and  where  there 
appears  to  have  been  a  delay  of  more  than  eight  days,  before  moving 
to  set  aside  proceedings  for  irregularity,  the  defendant  must  clearly 
explain  the  delay,  otherwise  the  presumption  will  be  against  him  *. 
Bail,  knowing  of  an  agreement  to  give  time,  must  apply  for  relief 
0  immediately  on  being  served  with  process  ' :  and  an  application  to  set 
aside  a  judgment  by  default,  on  an  affidavit  of  merits,  must  be  made 
in  reasonable  time^.  Where  there  had  been  no  intermediate  step, 
however,  it  was  holden  not  to  be  too  late  on  the  25th  of  November^ 
to  take  advantage  of  an  irregularity  in  declaring  too  soon,  which  had 


(or  Rutledge)  v,  Giles,  2  Cromp.   &  J. 

168.  2  Tyr.Rcp.  169.  S.  C  Fisher  v. 
Begrez,  1  Doivl.  Rep.  5S8.    6  Leg.  Obt. 

169.  S.  C.  Cook  (or  Cooke)  v.  Allen,  1 
Cromp.  &  M.  860.  8  Tyr.  Rep.  878.  1 
Dowl.  Rep.  676.  6  Leg.  Obs.  481.  S.  C. 
Rutty  V,  Auber  (or  Aiber),  8  Tyr.  Rep. 
691.  2  Dowl.  Rep.  86.  S.  C.  Fynn  (or 
Fyson)  v.  Kemp^  2  Dowl.  Rep.  620.  4 
Tyr.  Rep.  990.  8  Leg.  Obc  491.  S.  C. 
Tyler  v.  Green,  8  Dowl.  Rep.  489.  Mor- 
gan  V.  Davies,  (or  Baylias,)  I  Scott,  93. 
8  Dowl.  Rep.  117.  S.  C. 

•  R.  H.  2  W.  IV.  reg,  I.  §  88.  8 
Bam.  &  Ad.  878.  8  Ring.  292, 8.  2 
Cromp.  &  J.  1 77. 

b  Firley  v.  Rallett,  2DowL  Rep.  708. 
per  Parke,  B. ;  and  see  Fowncs  v.  Stokes, 
4  DowL  Rep.  126.  2  Scott,  206.  S.  C 


•  Fynn  (or  Fyson)  v.  Kemp,  2  Dowl. 
Rep.  620.  8  Leg.  Obs.  491.  S.  C.  per 
Parke,  B. 

^  Scott  V.  Cogger,  8  Dowl.  Rep.  212. 
9  Leg.  Obs.  287.  S.  C  per  Gumey,  B. ; 
and  see  Lewis  v.  Davison,  1  Cromp.  M.  & 
R.666.  6  ly.  RepL  198.  8  DowL  Rep. 
272.  &  C.  Lewis  v.  Browne,  8  DowL 
Rep.  700.  10  Leg.  Obs.  268.  S.  C  Ro- 
berts  V.  Cuttill,  4  Dowl.  Rep.  204.  10 
Leg.^Obs.  880.  S.  C.  Uinton  p,  Stevens, 
4  DowL  Rep.  288. 1  Har.  &  W.  621.  S.C. 

•  Herbert  v,  Darley,  4  DowL  Rep.  726. ; 
but  see  Htnton  v.  Stevens,  4  DowL  Rep. 
288.  1  Har.  &  W.  621.  S.  C. 

f  Vernon  n.  Turlcy,4DowL  Rep.  660. 
1  Meeson&W.Sia.  lTyr.&G.421.&C. 

s  Fife  v.  Bruere,  4  DowL  Rep.  829.  1 
Hodges,  817.  11  L%.  Obs.  810.  &  C 
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occurred  on  the  7tH  \  And  a  motion  to  set  aside  an  interlocutory 
judgment  for  irregularity,  which  was  signed  because  a  plea  was  plead- 
ed in  the  name  of  a  person  who  was  not  an  attorney,  was  holden  to 
be  in  time  on  the  23d,  the  day  of  executing  the  writ  of  inquiry, 
though  the  notice  of  executing  it  was  served  on  the  15th  of 
May  ^ 

An  irregularity,  however,  may  be  waived :  And  if  the  plaintiff,  at  Waiver  of  ir- 
the  defendant's  request,  accept,  without  opposition,  bail  named  by  '^^  "^' 
the  defendant,  the  latter  cannot  afterwards  move  to  discharge  the 
bail,  on  the  ground  of  a  defect  in  the  affidavit  of  debt  ^.  But  ap- 
pearing to  oppose  a  rule,  does  not  waive  an  objection  to  the  form  of 
the  affidavit  upon  which  it  was  obtained,  such  as  the  omission  of  the 
christian  name  of  one  of  the  parties,  in  the  title  of  the  cause  \  So, 
an  irregularity  is  not  waived  by  agreeing  to  terms,  where  the  party 
is  under  a  misapprehension,  occasioned  by  the  mistake  of  the  judge 
in  point  of  law  ®.  And  there  can  be  no  waiver,  unless  with  a  know- 
ledge of  the  irregularity  complained  of. 

In  the  Common  Pleas  there  is  a  rule  s,  similar  to  a  former  one  in  Rule  msi,  for 
the  King's  Bench  •*,  that  "  in  future,  where  a  rule  to  shew  cause  is  Jl^ityfi^utate 

obtained,  for  the  purpose  of  setting  aside  an  annuity  or  annuities,  the  the  objections 

thereto* 
several  objections  thereto,  intended  to  be  Insisted  upon  by  the  coun-      « 

sel,  at  the  time  of  making  such  rule  absolute,  shall  be  stated  in  the 

said  rule  to  shew  cause." 


When  the  action  is  brought  by  an  attorney,  without  proper  au-  Staying  pro- 
thority,  the  courts  will  stay  the  proceedings;  for  otherwise  the  de-  ^     '°8»>w  «» 


*  Fish  9.  Palmer,  2  Dowl.  Rep.  460. 
8  Leg.  Obt.  SOI.  S.  C. per  Parke,  J. ;  and 
see  Smith  v.  Pennell,  2  Dowl.  Rep.  654. 
per  Parkef  B. 

^  HiU  9.  Mills,  2  Dowl.  Rep.  696. ;  and 
see  further,  as  to  setting  aside  proceedings 
in  general  for  irregularity,  Tidd  Prac.  9 
Ed.  618,  Ac.  And  as  to  setting  them 
aside  for  irregularity  of  process,  i^  160, 
61.  Jnte,  104,  &c. 

*  Mammatt  v.  Mathew,  10  Bing.  606. 
4  Moore  &  S.  866.  2  DowL  &  R.  797. 

S.C. 

*  Barham  v.  Lee,  4  Moore  &  S.  827. 
2  Dowl.  Rep.  779.  S.  C. ;  and  see  Han- 
son V.  Shackelton,  4  Dowl.  Rep.  48.  1  Har. 
&  W.  848.  S.  C.  10  Leg.  Obs.  476.  S.  C. 
Ante,  104. 


«  Whalley  ».  Bamet,  1  Dowl.  Rep. 
607.  STyr.  Rep.  889.  6  Leg.  Obs.  805. 
S.  C. ;  and  see  Woodcock  v.  Kilby,  1 
Meeson  &  W.  41.  1  Tyr.  &  G.  801.  4 
Dowl.  Rep.  780.  18  Leg.  Obs.  197,  8. 
S.C. 

*  Cox  V.  Tullock,  8  Dowl.  Rep.  47. 
Blackburn  v.  Peat,  2  Cromp.  &  M.  244. 
4  Tyr.  Rep.  88.  2  Dowl.  Rep.  298.  S.  C; 
and  see  Fynn  (or  F3rson)  ».  Kemp,  2 
DowL  Rep.  620.  4  Tyr.  Rep.  990.  8 
Leg.  Obs.  491.  S.  C.  Tidd  Prae,  9  Ed. 
518,  14. 

«  R.  M.  10  Geo.  IV.  C.  P.  8  Moore 
&  P.  762.  6  Bing.  847,8. 

«»  R.  T.  42  Geo.  IIL  K.  B.  2  East, 
569. ;  and  see  Tidd  Prac,  9  Ed.  527. 
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action  is  brought  fendant  might  be  twice  charged".    So,  where  an  action  was  brought 
authority.  against  an  agent  for  prize  money,  the  court  of  King's  Bench  set 

aside  the  proceedings,  with  costs  to  be  paid  by  the  attorney,  because 
the  letter  of  attorney  from  the  plaintiff,  to  .receive  the  prize  money, 
was  not  duly  attested,  pursuant  to  the  statute  20  Geo.  II.  c.  24.  § 
6.  ^ :  And,  in  the  Common  Pleas,  where  claims  were  made  on  a  prize 
agent,  by  several  persons  for  prize  money  due  to  a  sailor,  the  de- 
fendant was  permitted,  as  a  public  officer,  to  pay  the  money  into 
court,  for  the  benefit  of  the  claimant  who  should  prove  his  authority 
By  partners,  and  to  receive  \t^.  One  of  several  'partners  has  a  right  to  use  the  name 
assignees.  ^^  ^^^  g^^^  j^  bringing  an  action ;  and  if  the  other  partner  object, 

he  has  a  right  to  be  indemnified  against  the  costs  **.  So,  an  assignee 
of  a  debt  has  a  right  to  use  the  assignor's  name,  in  suing  for  it ;  and 
it  is  a  sufficient  authority  for  the  attorney,  if  he  be  instructed  by  the 
former  to  commence  proceedings*.  Where  the  assignee  of  an  insolvent 
debtor  had  sued  in  the  names  of  trustees  for  the  insolvent,  after  hav- 
ing offered  them  an  indemnity,  but  without  their  consent,  and  a  judge 
at  chambers  had  set  aside  the  proceedings,  the  court  of  Exchequer 
stayed  the  judge's  order  and  proceedings,  till  the  trustees  were  in- 
demnified ^  And  where  one  of  several  plaintiffs  dissented  from 
bringing  an  action  of  replevin,  the  court  would  not  interpose,  by 
striking  out  his  name,  unless  upon  a  suggestion  of  fraud  s. 
Baron  and  feme^        Where  an  action  was  brought  in  the  names  of  husband  and  wife, 

without  the  authority  of  the  husband,  the  court,  on  application,  or- 
dered proceedings  to  be  stayed,  until  an  indemnity  was  given  to  the 
husband  ^.  And  where  the  plaintiff  had  hired  a  house  of  the  defend- 
ant, representing  herself  at  the  time  to  be  a  feme  covert,  and,  upon 
the  faith  of  the  like  representation,  had  obtained  goods  from  various 
tradesmen,  the  court  held  that  her  assertion  that  she  was  a  feine 


'  Robson  t>.  Eaton,  1  Dumf.  &  £.  62. 

1  Chit  Rep.  193.  (cr.)  )  and  see  Lambert  v. 
Soares,  I  Price  N.  It  107.  Doe  d.  Davies 
V.  Kyton,  S  Barn.  it.  Ad.  785.  Soutcr  ti. 
Watts,  2  Dowl.  Rep.  263.;  but  see  1 
Chit.  R.  193.  (6.)  Wright  ».  Selby,  1 
Price  N.  R.  107,  8.  Mudry  v.  Newman,  I 
Cromp.  M.  &  R.  402.  4  Tyr.  Rep.  1028. 

2  DowL  Rep.  695.  &  C. 

I*  O  Hara  v.  Innes,  M.  27  Geo.  III. 
K.  B. ;  and  seethe  statutes  22  G&y,  III. 
c.  63.  §  1,  2.  32  Geo.  III.  c.  34.  §  1,  2. 
55  Geo.  III.  c.  60.  Macdonald v.  Pasley, 
1  Bos.  &  P.  161.  Man.  Ex.  Pr.  407. 

*  Edwards  v,  Minett,  1  Taunt.  166. 


^  Whitehead  v.  Hughes,  2  Duwl.  liep. 
258.  2  Cromp.  &  M.  318.  4  Tyr.  Rep. 
92.  S.  C. 

^  Pickford  v.  Ewington,  4  Dowl  Rep. 
453.  12  Leg.  Obs.  61,  2.  S.  C. 

^  S^icer  t;.  Todd,  2  Crump.  &  J.  165. 
2  Tyr.  Rep.  172.  1  Dowl.  Rep.  306.  S.  C 

^  Emery  t>.  Mucklow,  10  Bing.  23.  3 
Moore  &  S.  384.  2  Dowl.  Rep.  735.  6 
Leg.  Obs.  493.  S.  C. 

^  Moi^an  V.  Thomas,  2  Dowl.  Rep. 
332.  2  Cromp.  &  M.  368.  S.  C.  Har- 
risoA  V.  Ahnond,  4  DowL  Rep.  321.  1 
Uur.  &  W.  519.  11  Leg.  Obs.  165.  S.  C. 
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coverty  estopped  her  from  suing  as  a  feme  sole,  in  respect  of  a  tres- 
pass committed  by  the  defendant,  under  colour  of  a  distress  for 
rent  \  But,  in  an  action  against  husband  and  wife,  for  a  debt  in- 
curred by  the  wife  dum  sola,  the  court  refused,  at  the  instance  of  the 
husband,  to  set  aside  an  appearance  entered  for  both ;  it  appearing 
that  the  wife  had  given  instructions  to  the  attorney^.  So,  where  ^feme 
covert  living  apart  from  her  husband,  under  a  sentence  of  separation, 
with  alimony  allowed  pendente  lite,  in  the  ecclesiastical  court,  brought 
trespass,  in  her  husband's  name,  for  breaking  and  entering  her  house, 
and  taking  her  goods,  the  court  of  King's  Bench  refused,  on  the  ap- 
plication of  the  defendants,  to  set  aside  the  proceedings;  though 
supported  by  an  affidavit  of  the  husband,  that  the  action  was  brought 
without  his  authority  ^.  And  where  a  plaintiff  had  been  delirious.  Lunatic, 
and  on  apparently  recovering  he  brought  an  action  against  his 
bankers,  to  recover  money  belonging  to  him  in  their  hands,  the 
court  would'  not  oblige  him  to  give  an  indemnity  to  the  bankers, 
on  payment  by  them  to  him  of  the  sum  for  which  the  action  was 
brought  ^. 

When  error  was  not  brought  till  it  was  too  late  for  the  bail  to  sur-  Application  to 
render,  the  court  of  King's  Bench,  in  one  case  ®,  would  not  stay  the  Jg^jf/j  bail,""^* 
proceedings  :  but,  in  a  subsequent  case  ',  the  proceedings  were  stay-  pending  error, 
ed ;  the  bail  undertaking  to  pay  the  condemnation  money,  and  the 
costs  in  scire  facias,  in  four  days  after  affirmance.     This  point,  how- 
ever, is  now  settled  by  a  general  rule  of  all  the  courts  s,  by  which  it 
is  ordered,  that  **  to  entitle  bail  to  a  stay  of  proceedings,  pending  a 
writ  of  error,  the  application  must  be  made  before  the  time  to  sur- 
render is  out." 

It  was  not  formerly  usual  to  require  security  for  costs,  where  the  Security  for 
plaintiff  resided  abroad,  except  in  ejectment,  or  in  actions  qui  tarn  ^ ;  *^^'*'* 
for  it  was  considered  that  such  a  proceeding  might  have  affected 
trade,   by  excluding  foreigners  from  our  courts,  and  would   be  a 
means  of  clogging  the  course  of  justice  :  But  now,  although  a  plain-  When  required, 
tiff  is  not  compellable  to  give  security  for  costs,  merely  as  a  fo-  ^8®"®™ 
reigner,  if  he  reside  in  this  country,  yet,  whether  he  be  a  foreigner 

*  Langford  v.  Foot,  2  Moore  &  S.  349 ;  per  Palteton,  J. 
and  see  Mace  v.  Cadddl,  Cowp.  232.  *  .Everett  v.  Gery,  1  Str.  443. ;  and  see 

b  Williams  v.  Smith,  1  DowL  Rep.  632.  Tidd  Prac,  9  Ed.  533. 
5  Leg.  Obs.  497,  8.  S.  C  Excheq.  '  Kitsoo  v.  Francis,  2  Str.  877. 

<"  Chambers  t/.  Donaldson,  9  East,  471;  *  R.  H.  2   W.   IV.  reg.   I.  §  84.  3 

and  isee o.  Smith,  2  Chit.  R.  392.  Barn.  &  Ad.  386.  8  Bing.  300.  2  Cromp. 

firown  V.  Wright,  1  Dowl.  Rep.  95.  2  &  J.  192. 

L.eg.  Obs.  412.  S.  .C  per  PaUe$on,  X  ^  Tidd  Prac,  9  Ed.  534,  and  the  au- 

^  Hope  V.  WatAoo,  2  Leg.  Obs.  413.  thorities  there  cited. 
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or  native,  if  he  reside  abroad,  out  of  the  reach  of  the  process  of  the 

court,  the  proceedings  may,  in  general,  be  stayed,  on  a  proper  a^- 

davit  ^  till  his  return,  or  security  be  given  for  the  payment  of  costs* 

Whenplaintiflf     When  the  plaintiff  resides  in  Scotland^ ,   or  Ireland  %  proceedings 

^md^rlcreiand    ^'^y  ^  Stayed,  until  security  be  given  for  the  payment  of  costs. 

&c.  So,  it  has  been  holden  that  a  plaintiff^  a  Scotchman^   not  actually 

domiciled  in  this  country,  but  only  occasionally  residing  here,  ia 
bound  to  give  such  security  ^.  And,  in  an  action  brought  by  an  Irish 
joint  stock  company,  incorporated  by  act  of  parliament,  the  proceed- 
ings were  ordered  to  be  stayed,  until  the  company  gave  security  for 
costs ;  it  appearing  that  they  had  no  available  property  in  England^. 
So,  in  an  action  brought  upon  a  bond,  in  the  name  of  an  assignee 
resident  abroad,  for  the  benefit  of  an  assignee  in  this  country,  the 
defendant  may  claim  security  from  the  nominal  plaintiff':  the 
assignee's  written  undertaking  is  not  sufficient'.  The  rule  re- 
quiring such  security,  however,  has  been  relaxed  by  the  court  of 
Common  Pleas,  in  favour  of  foreign  seamen,  serving  on  board 
English  ships  s ;  or  being  in  the  habit  of  navigating  them  to  and 
from  the  ports  in  this  country  \  But  where  it  appeared  that 
the  plaintiff,  who  sued  as  a  pauper,  was  a  seafaring  man,  and  had 
sailed  as  third  officer  on  board  a  vessel  to  India  ;  that  he  had  only 
thirty  shillings  a-week,  and  a  portion  of  that  sum  was  advanced  him 
for  slops  and  necessaries ;  and  that  he  would  not  return  for  eighteen 
months;  the  judge,  though  he  would  not  dispauper  the  plaintiff, 
thought  that  as  he  would  be  absent  so  long,  the  rule  ought  to  be 
made  absolute,  for  his  either  finding  security  for  costs,  or  for  a  stay 
By  persons  ^^  proceedings  until  he  should  return  from  India  K  If  the  plaintiff 
going  abroad  for  be  a  native  of  jBniffenrf,  and  go  abroad  for  a  mere  temporary  pur- 

temporaiy  pur-  .  ,       .  .  r         j  r 

pose.  pose,  the  court  will  not  compel  him  to  give  security  for  costs ''. 


In  actions  by 
seamen. 


*  Append,  to  Tidd  Pmc.  9  Ed.  180. 

^  M*Lean  o.  Austin,  M.  86  Geo.  III. 
K.  B.  Sheriff  V.  Farqubaraon,  M.  37 
Geo.  III.  K.  B.  Baxter  v.  Morgan,  6 
Taunt.  879.  2  Marsh.  80.  S.  C. ;  but  see 
Maxwell  t>.  Mayer,  2  Bur.  1026. 

*"  Fitzgerald  v.  Whitmore^  1  Dumf.  & 
£.  862.  Still  V.  M^Iver,  M.  86  Geo. 
IIL  K.  K  Anon.  2  Chit  Rep.  151. 
Mahon  v.  Martinez,  4  Moore,  856.  Lewis 
V,  Ovens,  6  Baf  n.  &  Aid.  266.  Moloney 
v.  Smith,  M'Clel.  &  Y.  213. 

*  Naylorv.  Joseph,  10  Moore,  622. 

*  lameridL    and     Waterford    Railway 


Company  v.  Fraser,  1  Moore  &  P.  28.  4 
Bing.  894.  S.  C. 

f  Youde  V.  Youde^  3  Ad.  &  E.  81 1. 

>  Henschen  v.  Garves,  2  H.  BUc.  383. 
Jacobs  V.  Stevenson,  I  Bos.  &  P.  96. 

^  Ndson  V.  Ogle»  2  Taunt.  268 ;  and 
see  Durell  v.  Mattheaon,  8  Moore,  388. 
Taunt.  711.  S.  C.  Kasten  «.  PUw,  I 
Moore  &  P.  80. 

'  Foss  V.  Wagner,  2  DowL  Rep.  499. 
8  Leg.  Obs.  138.  S,  C  per  TaunUm,  J. 

^  Anon.  2  Chit  Rep.  162 ;  and  see 
Colot;.  Beale,  7  Moore,  613.  Taylor  v. 
Fra8er,2DowLRep.622.  9  Leg.  Obs.  44. 
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And  where  the  plaintiff  was  an  English  officer,  serving  in  South 
America  \  the  court  of  Common  Pleas  refused  to  grant  a  rule,  com- 
pelling him  to  give  such  security.  So,  a  commissioner  of  the  Ionian 
islands,  serving  his  majesty  abroad,  and  having  also  a  residence  and 
property  in  this  country,  is  not  compellable  to  give  it  ^.  But  the 
cases  in  which  a  plaintiff  is  excused  from  giving  security  for  costs, 
on  the  ground  of  temporary  absence  from  England,  are  said  to  be 
those  in  which  he  has  left  this  country  after  the  commencement  of 
thie  action  ^ :  and  therefore,  if  the  plaintiff,  after  leaving  this  coun- 
try, commence  an  action,  he  will  be  compelled  to  find  such  security  <'. 
In  the  Exchequer,  the  plaintiff  being  resident  in  a  foreign  country, 
out  of  the  jurisdiction,  may  be  restrained  from  proceeding,  until  he 
give  security  for  costs  ^ :  But  security  cannot  be  required,  in  that 
court,  from  a  peer,  though  residing  abroad  *.  So,  the  court  will  not 
make  an  order  to  stay  proceedings,  until  security  be  given  for  costs, 
upon  the  ground  of  the  plaintiff  being  about  to  leave  the  country  ^ 
And  where  there  is  no  doubt  as  to  the  plaintiff's  suing  in  his  own 
right,  and  it  does  not  appear  that  he  is  out  of  the  kingdom,  the  court 
will  not  require  him  to  give  security  for  costs,  or  disclose  his  place 
of  residence  fl^. 

An  tn/an^  plaintiff  cannot,  we  have  seen'',  be  compelled  to  give  By  infant 
security  for  costs,  on  the  ground  of  the  insolvency  of  his  prockein 
ami^:  But  in  a  late  case^,  where  an  infant  sued  h j  guardian,  who 
was  sworn  to  be  in  insolvent  circumstances,  the  court  of  Common  Pleas 
required  the  guardian  to  give  such  security,  or  that  his  appointment 
should  be  revoked.  Where  the  action  is  brought,  or  proceeded  in  By  bankrupt. 
by  a  ba$ikrupt,  for  the  benefit  of  his  assignees,  the  court  wiU  stay  the 


S.  C.  per  Vauglum,  B.  Boustead  o.  Scott, 
8  DowL  Rep.  622.  per  Gumey,  B.  Frod- 
sham  V.  Myers,  4  DowL  Rep.  280.  1  Har. 
&  W.  526.  11  Leg.Obs.  134.  S.  C. 

*  aLanghU  (or  O'Lawler)  v.  Mac- 
donaki,  3  Moore,  77.  8  T^unt  786.  S.  C 

^  Ld.  Nugent  o.  Harcourt,  2  DowL 
Rep.  578.  per  Pattemm,  J. 

*  Wells  V.  Barton,  2  DowL  Rep.  160. 
perPatie9on,J. ;  and  see  Foss  v.  Wagner, 
2  DowLRep.499.  8  Leg.Obs.  188.  S.C. 
TiddPtac.9Ed.5.S4,5. 

^  De  MamHTe  v.  Jackson,  13  Pricey 
603. ;  and  tee  Drury  v.  Johnson,  id.  489. ; 
but  see  Becknuui  t^  Legrainge,  2  Anstr. 
359.  9emb.  contra. 


*  Earl  Fenars  o.  Robins,  2  DowL  Rep. 
636.  8  Leg.  Obs.59.  S.  C.  Excheq.;  and 
seeLd.  Nugent  v.  Harcourt,  2  DowL  Rep. 
678.  per  Patteeon,  J, ;  but  see  Ld.  Abl- 
borough  V.  Burton,  9  Leg.  Obs.  171.  in 
Chan.  cofUra, 

f  Willis  V.  Gaibutt,  1  Younge  &  J.  51 1. 
'  Llo3rd  o.  Daris,  (or  Davies,)  1  Tyr. 
Rep.  533.  1  Price  N.  R.  11.  S.  C. 
i>  Ante,  02. 

*  Anon.  1  Marsh.  4.  Yarworth  «. 
Mitchel,  2  DowL  &  R.  423.;  and  see 
Anon.  2  Chit  R.  359. 

^  Mann  v.  Berthen,  4  Moore  &  P.  215. 
Ante,  62. 
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By  insolvent 
debtor. 


In  fui  iam 
action. 


proceedings,  until  security  be  given  for  the  payment  of  costs  *  :  but 
it  is  otherwise  where  an  uncertificated  bankrupt  sues  for  his  own 
benefit,  as  for  the  produce  of  his  earnings  since  the  bankruptcy^: 
And  where  a  plaintiff  becomes  bemkrupt  in  the  middle  of  a  cause^  the 
assignees,  if  they  proceed  with  the  action,  must  give  security  for  all 
the  costs  <^ ;  and  the  defendant  may  apply  for  such  security,  at  any 
time  before  a  fresh  step  in  the  cause  is  taken  ^,  Where  a  defendant, 
however,  obtains  security  for  costs,  on  the  ground  that  the  plaintiff 
has  become  bankrupt,  and  that  the  action  is  continued  for  the 
benefit  of  his  assignees,  he  must  undertake  not  to  plead  the  bank- 
ruptcy ^.  If  an  insolvent  debtor  proceed  with  an  action,  after  execut- 
ing his  assignment,  although  no  assignees  are  appointed,  the  court  will 
compel  him  to  find  security  for  costs  <*•  So,  where  the  plaintiff  had 
been  discharged  under  the  insolvent  act,  afler  issue  joined,  and  be- 
fore notice  of  trial  given,  the  court  of  King's  Bench  stayed  the  pro- 
ceedings, until  the  assignee,  or  some  creditor  of  the  plaintiff,  should 
give  such  security  ^  But  where  an  insolvent  brought  an  action,  to 
recover  property  acquired  by  him  afler  his  assignment,  no  order 
having  been  made  by  the  insolvent  court,  to  enable  the  assignees  to 
issue  execution  against  the  property,  the  court  of  Exchequer  re- 
fused to  require  security  from  the  plaintiffs.  The  court  will  not 
compej  a  plaintiff  in  a  qui  tarn  action,  to  give  security  for  costs ; 
though  he  is  sworn  to  be  a  pauper,  and  has  brought  a  great  num- 
ber of  actions  by  the  same  attorney  K  And  they  refused  to  grant 
a  rule,  calling  upon  the  defendant  in  replevin^  to  find  such  security, 
although  it  was  sworn  that  neither  the  defendant,  nor  the  broker, 
were  able  to  pay  them,  and  the  defendant  had  taken  the  benefit  of 


"  Webb  V.  Ward,  7  Dumf.  &  £.  296. 

m 

Saunders  v.  Purse,  H.  S6  Geo.  III.  K.  B. 
Cohen  V,  BeU,  T.  44  Geo.  III.  K.  B.  Bass 
0.  Clive,  S  Maule  &  S.  283.  Robertson  v. 
Arnold,  H.  58  Geo.  III.  K.  B.  Hancock 
V.  Smith,  2  Chit  R.  150.  Walkinshav  tr. 
Marsbail,  4  Tyr.  Rep.  993.     . 

^  Coben  v.  Bell,  T.  44  Geo,  III.  K.B. ; 
and  see  Webb  v.  Ward,  7  Dumf.  &  £. 
297.  M*Connell  v,  Johnston,  1  East, 
431.  Anon.  2  Taunt.  61.  Morgan  v. 
Evans,  7  Moore^  845. 

'■  Mason  v.  Polhill,  2  Dowl.  Rep.  61. 
1  Cromp.  &  M.  620.  3  Tyr.  Rep.  595. 
S.C. 

<*  Manley  v.  Mayne,  S  Man.  &  R.  381 ; 


and  see  Minchin  v.  Hart^  1  Chit.  Rep. 
215.  Tidd  Prac.  9  Ed.  536. 

'  Doyle  t'.  Anderson,  2  DowL  Rep. 
b9d,per  Patteson,  J. 

r  Heaford  v.  Knight,  2  Bam.  &  C.  579» 
4Dowl.&R.61.S.  C. 

'  Clapworthy  v.  Collier,  2  Cromp.  &  J. 
631 ;  and  see  Snow  v.  Townsend^  6  Taunt. 
123.  1  Moore,  477.  &  C.  Tidd  Prac  » 
Ed.  536. 

"  Gregory  v.  Elridge,  (or  Elridge,)  2 
Dowl.  Rep.  259.  2  Cromp.  &  M.  336.  4 
Tyr.  Rep.  235.  S.  C. ;  and  see  Sbindler  v. 
Roberts,  Barnes,  126.  Golding  v.  Barlow, 
Cowp.  24.  Field  v,  Carron,  2  H.  Biac. 
27. 


OF    STAYING    PROCEEDINGS. 


269 


the  insolvent  act».     It  is  a  general  rule,  that  proceedings  shall  not  In  ejectment. 

be  stayed  in  ejectment,  where  the  lessor  of  the  plaintiff  is  known,  of 

full  age,  and  resident  in  this  country^.      And  where  one  of  two 

lessors  of  the  plaintiff  is  abroad,  the  defendant  is  not  entitled  to 

security  for  his  costs  c.      But  a  party  residing  abroad  may,  upon 

being  admitted  to  defend  an  ejectment  as  landlord,  be  required  to 

give  such  security^.      The  court  of  King's  Bench  will  not  stay  In  quo  warran- 

the  proceedings  on  a  ^[uo  warranto  information,  until  the  prosecutor 

give  security  for  costs,  on  the  ground  that  the  relator  is  in  insolvent 

circumstances,  where  it  appears  that  he  is  a  corporator,  and  no  fraud 

is  suggested  ®.     But  where  it  appeared  that  the  person  applying  for 

a  ^110  warranto^  was  in  low  and  indigent  circumstances,  and  that 

there  was  strong  ground  of  suspicion  that  he  was  applying,  not  on 

his  own  account,  or  at  his  own  expense,  but  in  collusion  with  a 

stranger,  the  court  required  such  security  to  be  given  '. 

The  motion  for  a  rule  to  compel  security  for  costs,  should  be  made  Motion  for, 
in  an  early  stage  of  the  proceedings,  or  as  soon  as  the  defendant  can  ^'^^"  ^^ 
reasonably  do  it,  afler  knowledge  of  the  fact  of  the  plaintiff's  resid- 
ence abroad  8,  In  the  King's  Bench  and  Exchequer,  however,  the 
application  might  formerly  have  been  made  at  any  time  before  plea 
pleaded  ^ ;  though  an  order  for  time  to  plead  had  been  previously 
obtained  ^ :  but  it  was  not  allowed,  in  either  of  these  courts,  after 
issue  joined  K  In  the  Common  Pleas,  the  secondary,  in  one  case  \ 
certified  that  the  motion,  requiring  an  infant  plaintiff  to  give  security 
for  costs,  might  be  made  afler  issue  joined ;  but,  in  a  subsequent 


*  Hiskett  {or  Heskett)  v.  Biddle^  8 
DowL  Rep.  684.  I  Hedges,  1 19.  S.  C. 

^  Doe  d.  Sdby  o.  Alston,  1  Durnf.  & 
£.  491  ;  and  see  Henschen  v.  Garves,  2 
H.  Blac.  888.  Jacobs  v.  Stevenson,  1 
Bos.  &  P.  96.  Maria  v.  Hall,  2  Bo&  & 
P.  286.  Steel  v,  Allan,  id,  487.  Ad.  Eject 
2  Ed.  815,  16. 

*  Doe  d.  Bawden  v.  Roe,  1  Hodges, 
815. 

^  Doe  d.  Hudson  v.  Jameson,  4  Man. 
A  R.  570. 

®  Rez  V.  Wynne,  2  Maule  &  S.  846 ; 
«nd  see2  Chit.  Rep.  869  (a).  Tidd  Prac, 
9  Ed.  585,  6. 

'  Rex  V.  Wakelin,  1  Barn.  &  Ad.  50 ; 
«nd  see  Rex  v.  Day,  and  Rex  v.  Patteson,  1 
Dowl.  Rep.  82.  2  Leg,  Obs.  12.  S.  C/mt 
Patteson,  J. 


>  Anon.  2  Chit.  R.  151.  (a.) 

^  Anon.  2  Chit.  R.  151.  K.  B.  Wilson 
{or  Minchin)  v,  Minchin,  2  Cromp.  &  J. 
87.  2  Tyr.  Rep.  166.  1  Price  N.  R.  159. 
1  Dowl.  Rep.  299.  S.  C.  Excbeq. 

*  Fry  ».  WUls,  8  DowL  Rep.  6.  9  Leg. 
Obs.  205.  S.  C.  K.  B.  Wilson  {or  Min- 
chin)  v.  Minchin,  2  Cromp.  &  J.  87.  2 
Tyr.  Rep.  166.  1  Price  N.Tl.  159.  1 
Dowl.  Rep.  299.  S.  C  Excheq. 

^  Walters  v.  Frytball,  5  East,  888. 
Anon.  2  Chit  R.  859.  Du  BeUoix  «. 
Ld.  Waterpark,  1  DowL  &  R.  848.  (a.) 
Duncan  o.  Stint,  5  Bam.  &  Aid.  702.  1 
DowL  &  R.  848.  S.  C.  K.  B.  Anon.  5 
Price,  610.  Moloney  v.  Smith,  M*Clel 
&Y.  218.  Excheq. 

'  Anon.  1  Marsh.  4,  5. 
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case  *,  it  was  certified  that  such  motion  must  be  made  before  plea 
pleaded :  And  now,  by  a  general  rule  of  all  the  courts  ^,  ''  an  appli- 
cation to  compel  the  plaintiff  to  give  security  for  costs,  must>  in  or- 
dinary cases,  be  made  before  issue  joined."  Under  this  rule,  an  ap- 
plication for  security  for  costs  may  be  granted  after  plea  pleaded  ^  : 
And>  in  the  King's  Bench,  where  the  plaintiff  resides  abroad,  the 
court  has  a  discretionary  power  to  require  security  for  costs,  not- 
withstanding the  defendant  has  proceeded  in  the  cause,  afVer  he 
knew  that  the  plaintiff  resided  abroad  ^.  In  the  Exchequer,  it  has 
been  decided,  that  a  defendant  who  moves  for  security  for  costs 
need  not  state  the  stage  of  the  proceedings  :  it  rests  with  the  plain- 
tiff to  shew  that  the  application  is  too  late  ^.  And,  in  that  court,  a 
motion  for  security  for  costs,  on  the  ground  of  the  plaintiff's  ab- 
sence from  England,  must  regularly  be  made  before  issue  joined, 
and  as  soon  as  the  defendant  knows  the  plaintiff  to  have  left  the 
country,  as  well  as  before  he  takes  any  further  step^  :  If  made  after 
issue  joined,  the  court  must  be  satisfied  that  the  defendant  did  not, 
before  that  step  in  the  cause,  know  of  the  plaintifPs  absence*'. 
When  security  for  costs  has  been  once  given,  the  court  wiU  not 
compel  a  plaintiff  to  give  fresh  security,  where'  the  first  has  proved 
insufficient '.  And  after  trial,  and  a  jury  discharged  from  giving  a 
verdict,  it  is  too  late  to  move  for  security  for  costs  of  another  trial, 
where  the  defendant  knew  that  the  plaintiff  left  England  after  issue 
joined,  and  before  the  first  trial  ®.  The  court  will  not  appoint  any 
fixed  time,  within  which  the  plaintiff  is  to  give  security  for  costs  ^. 


Procec^gi  on        It  may  here  be  pr<^r  to  notice,  as  connected  with  the  subject  of 
mterplewier  act    g^j^yj^g  proceedings,  the  provisions  of  the  statute  1  &  ^  W.  IV.  c. 

58,  to  enable  courts  of  law  to  give  r^ef  against  adverse  claims, 
made  upon  persons  having  no  interest  in  the  subject  of  such  claims* 
These  provisions  are  of  two  kinds;  first,  such  as  relate  to  the  pro- 
perty in.  money  or  goods,  where  claims  are  made  by  difierent  parties, 

*  Kasten  v.  Plaw,  J  Moore  &  P.  SO ;  C.  P.  conira. 

and  see  Tidd  Frac.  9  Ed.  537.  *  Wainwright  v.  Bland,  1  Tyr.  &  G. 

>»  R.  H.  S  W.  IV.  reg.  I.  §  98.    8  87.  2  Cromp.  M.  &  R.  740.  1  Gale»SSS. 

Barn.  &  Ad.  889.  8  Bing.  80S.  2  Cromp.  4  DowL  Rep.  647.  S.  C 

&  J.  196.  '  Jones  v.  Jacobs,  2  Dowl.  Rep.  442. 

°  Fletcher  v.  Lew,  6  Nev.  &  M.  851.  7  Leg.  Obs.  429.  S.  C  ;wr  PoHb,  J.;  and 

1  Har.&  W.  480.  8  Ad.  &  £.  551.  S.  C.  see  Alivon  v.  Fumival,  2  Cromp.  Sc  M. 
^  Jones  V.  Jones,  2  Cromp.  &  J.  207.  655.  4  Tyr.  Rep.  870.  S.  C. 

2  Tyr.  Rep.  216.  1  Dowl.  Rep.  818.  S.C;  <  Broughton  t;.  Jeremy,  1  Har.  &  W. 
but  see  LuzaleUi  o.  Powell,  1  Marsh.  876.       525. 
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one  of  whom  has  brought  an  action  against  the  person  in  possession 
of  them,  and  the  defendant  does  not  claim  any  interest  therein  ;  and 
secondly,  for  the  relief  of  sheriffs  and  other  officers,  in  execution  of 
process  against  goods  and  chattels.  The  former  will  be  treated  of  in 
this,  and  the  latter  in  a  subsequent  Chapter  *. 

Before  the  making  of  the  above  statute,  it  often  happened,  that  a  For  relief 
person  sued  at  law  for  the  recovery  of  money  or  goods,  wherein  he  ^^J|    ^"^ 
had  no  interest,  and  which  were  also  claimed  of  him  by  some  third 
party,  had  no  means  of  relieving  himself  from  such  adverse  claims, 
but  by  a  suit  in  equity  against  the  plaintiff  and  such  third  party, 
usually  called  a  bill  of  Interpleader^  which  was  attended  with   ex- 
pense and  delay  ^;  for  remedy  whereof,  it  is  enacted  by  the  above  Proviiions  of 
statute,  that  *'  upon  application  made  by  or  on  the  behalf  of  any 
"  defendant,  sued  in  any  of  his  majesty's  courts  of  law  at  Westnunster, 
or  in  the  court  of  Common  Pleas  of  the  county  palatine  of  Lancas' 
ter^  or  the  court  of  pleas  in  the  county  palatine  of  Durham^  in  any 
**  action  of  assumpsit^  debt,  detinuef  or  trover,  such  application  being 
**  made  after  declaration  and  before  plea,  by  affidavit  °  or  otherwise, 
shewing  that  such  defendant  does  not  claim  any  interest  in  the 
*'  subject  matter  of  the  suit,  but  that  the  right  thereto  is  claimed^  or 
supposed  to  belong  to  some  third  party,  who  has  sued,  or  is  ex- 
pected to  sue  for  the  same,  and  that  such  defendant  does  not  in 
any  manner  collude  with  such  third  party,  but  is  ready  to  bnog 
**  into  court,  or  to  pay  or  dispose  of  the  subject  matter  of  the  action, 
"  in  such  manner  as  the  court,  or  any  judge  thereof,  may  order  or 
direct ;  it  shaU  be  lawful  for  the  court,  or  any  judge  thereof,  to 
make  rules  ^,  and  orders  ^,  calling  upon  such  third  party  to  ap- 
pear, and  to  state  the  nature  and  particulars  of  his  claim,  and 
maintain  or  relinquish  his  claim ;  and  upon  such  rule  or  order,  to 
hear  the  allegations  as  well  of  such  third  party  as  of  the  plaintifi^ 
**  and  in  the  mean  time  to  stay  the  proceedings  in  such  action ;  and  AdTerse  claims, 
**  finaUy,  to  order  such  third  party  to  make  himself  defendant  in  determined. 
**  the  same,  or  some  other  action,  or  to  proceed  to  trial  on  one  or 
more  feigned  issue  or  issues^;   and  also  to  direct  which  of  the 
parties  shall  be  plaintiff  or  defendant  on  such  trial ;  or,  with  the 
consent  of  the  plaintiff  and  such  third  party,  their  counsel  or  at- 
**  tomies,  to  dispose  of  the  merits  of  their  claims,  and  determine  the 

*  Cbap.  XLI.  *  For  the  form  of  a  rule  rUdt  and  sum- 

^  See  the  preamble  to  stat  1  &  2  W.  mont  to  shew  cause,  on  the  above  statute, 

IV.  c.  58.  and  8  Rep.  C.  L.  Com.  24,  &  see  Append,  to  Tidd  Stqt.  18SS.  p.  297. 

76^  7.  899. 

">  Append,  to  Tidd  Sup,  18SS.  p.  298.  '  ItU  297. 
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Reference  by 
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court. 


Decisions  on 

interpleader 

act. 


"  same,  in  a  summary  manner  * ;  and  to  make  such  other  rules  and 
**  orders  therein,  as  to  costs  and  all  other  matters,  as  may  appear  ta 
"  be  just  and  reasonable  ^ :  and  that  the  judgment  in  any  such 
*'  action  or  issue  as  may  be  directed  by  the  court  or  judge,  and  the 
«  decision  of  the  court  or  judge  in  a  summary  manner,  shall  be  final 
**  and  conclusive  against  the  parties,  and  all  persons  claiming  by, 
"  from,  or  under  them."  « 

"That  if  such  third  party  shall  not  appear,  upon  such  rule  or 
"  order,  to  maintain  or  relinquish  his  claim,  being  duly  served  there- 
"  with,  or  shall  neglect  or  refuse  to  comply  with  any  rule  or  order  to 
*'  be  made  after  appearance,  it  shall  be  lawful  for  the  court  or  judge 
"  to  declare  such  third  party,  and  all  persons  claiming  by,  from,  or 
"  imder  him,  to  be  for  ever  barred  from  prosecuting  his  claim  against 
"  the  original  defendant,  his  executors  or  administrators ;  saving 
'*  nevertheless,  the  right  or  claim  of  such  third  party  against  the 
"  plaintiff;  and  thereupon  to  make  such  order,  between  such  de- 
"  fendant  and  the  plaintiff,  as  to  costs  and  other  matters,  as  may  ap- 
**  pear  just  and  reasonable."^ 

**  Provided  always,  that  no  order  shall  be  made  in  pursuance  of 
"  that  act,  by  a  single  judge  o£  the  court  of  pleas  of  the  said  county 
'^  palatine  of  Durham,  who  shall  not  also  be  a  judge  of  one  of  the 
"  said  courts  at  Westminster :  and  that  every  order  to  be  made  in  pur- 
''  suance  of  that  act,  by  a#  single  judge  not  sitting  in  open  court, 
"  shall  be  liable  to  be  rescinded  or  altered  by  the  court,  in  like  manner 

as  other  orders  made  by  a  single  judge."  «  ''  Provided  also^  that  if, 

upon  application  to  a  judge  in  the  first  instance,  or  in  any  later  stage 
"  of  the  proceedings,  he  shall  think  the  matter  more  fit  for  the  de- 
*'  cision  of  the  court,  it  shdl  be  lawful  for  him  to  refer  the  matter  to 
"  the  court ;  and  thereupon  the  court  shall  and  may  hear  and  dispose 
"  of  the  same,  in  the  same  manqer  as  if  the  proceeding  had  originally 
"  commenced  by  rule  of  court,  instead  of  the  order  of  a  judge."  ' 

This  statute  is  confined  to  actions  of  assumpsit,  debt,  detinue, 
and  trover :  and  therefore,  where  the  declaration  contained  a 
count  in  case,  as  well  as  in  trover,  the  court  would  not  interfere  cr : 
And  the  court  cannot  give  relief  to  stakeholders,  who  are  only 
threatened  with  prouqeedings :  an  action  must  be  brought,  and  the 

^  Append,  to  Tidd  Suju  18SS.  p.  299. 
»»  Stat  1  &a  W.  IV.  c.  68.  §1. 
°  /d.  §  2. 
«*  Id,  §  8. 


ti 


« 


'  Id.  §  5.  There  is  also  a  clause  in  the 
act,  (§  7.)  that  all  rules,  orders,  &c.  made  in 


pursuance  thereof,  may  be  entered  of  record, 
&C.,  which  will  be  noticed  in  Chap.  XLI. 
when  treating  of  the  relief  of  sheriffs,  and 
other  officers,  in  the  execution  of  process 
against  goods  and  chattels. 

'  Lawrence  v.  Matthews,  5  DowL  Rep. 
149.  12  L^.  Obs.  230.  S.  C. 
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plaintiff  declare,  before  the  court  can  interfere  K  It  has  also  been 
decided,  that  a  party  who,  by  his  own  act,  is  placed  in  a  situation  to 
be  sued,  cannot  call  on  the  court  to  substitute  another  defendant  in 
his  stead  ^  :  And  the  holder  of  title  deeds  cannot  apply  to  the  court, 
for  protection  against  opposing  claims  <'.  So,  a  rule  for  interpleading 
will  not  be  granted,  after  a  suit  has  been  stayed  by  injunction*.  And 
a  contested  claim  to  a  reward  advertised  for  the  apprehension  of  a 
felon,  cannot  be  made  the  subject  of  a  motion  under  the  above  act  ^ 
A  defendant  who  is  sued  for  the  recovery  of  property  in  his  pos- 
session, in  which  he  has  no  interest,  but  which  is  claimed  by  a  third 
person,  cannot  apply  to  be  relieved  under  the  interpleader  act, 
against  the  claims  of  the  plaintiff  and  such  third  party,  if  he  has  an 
indemnity  from  the  claimant '.  And  the  case  of  a  wharfinger,  who 
claims  a  lien  on  goods  for  wharfage,  &c.  which  attaches  only  upon 
one  of  the  parties  by  whom  the  goods  are  claimed,  is  not,  it  seems, 
within  the  meaning  of  the  statute  «.  But  a  lien  attaching  upon  the 
goods  in  dispute,  and  which  must  be  satisfied  by  whichever  party 
ultimately  turns  out  to  be  entitled  to  them,  does  not  prevent  the  party 
who  holds  the  goods  from  applying  to  the  court  for  relief,  under  the 
above  act^.  And  where  goods  consigned  to  A,  and  warehoused  at 
the  London  docks,  were  claimed  by  B.,  and  the  dock  company  having 
required  an  indemnity  of  A.^  the  original  consignee,  before  delivering 
them  to  him,  A.  refused,  and  brought  an  action  of  trover ^  with  counts 
for  special  damage,  for  the  detention :  on  motion  by  the  company 
for  relief,  under  the  interpleader  act,  B,  not  appearing  upon  due 
notice,  the  court  held  that  the  claim  of  B,  against  the  company  was 
barred;  but  that  A.  ought  not,  by  reason  of  the  act,  to  be  precluded 
from  recovering  for  his  special  damage,  if  any^  Where  an  auc- 
tioneer has  one  action  brought  against  him  in  the  Common  Pleas, 
and  another  in  the  King's  Bench,  by  different  claimants,  for  the  same 
property,  he  must,  in  order  to  relieve  himself  under  the  Interpleader 
act,  obtain  rules  in  both  courts  ^  :  And  if  part  of  a  sum  claimed  by 
the  parties  has  been  paid  to  one  of  them,  before  an  adverse  claim 

*  Parker  v.  Linnett,  2  Dowl.  Rep.  562.  1  Cronip.  &  M.  78.  S.  C. 

8  Leg.  Obs.  899.  S.  C  jkt  PaUeson,  J.  >  Braddick  v.  Smith,  2  Moore  &  S.  181. 

^  Belcher  v.   Smith,  9   Bing.  82.    8  9  Bing.  84.  S.  C. ;  but  tee  Gladstone  v. 

Moor«  &  S.  184.  S.  C  White,  1  Hodges,  886. 


e 


Smith  V.  Wheeler,  1  Gale,  168.  ^  Cotter  v.  Bank  of  England,  8  Moore 

^  Arayne  v.  Lloyd,  1  Bing.  N.  R.  720.  &  S.  180.  2  Dowl.  Rep.  728.  S.  C 

1  Hodges,  166.  1  Scott,  609.  S.  C.  *  Lucas  v.  London  Dock  Company,  4 

«  Grant  v.  Fry,  4  Dowl.  Rep.   185.  Barn.  &  Ad.  878. 

ColHs  0.  Lee,  1  Hodges,  204.  ^  Allen  v,  Gilby,  3  DowURep.  14S. 
'  Tucker  v.  Morris,  1  Dowl.  Rep.  689. 
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Further  deci- 


sions. 


made,  the  adverse  claimant  has  a  right  to  have  the  whole  smn  he 
claims  paid  into  court,  on  the  holder's  applying  for  relief  under  the 
act*.  '      ,  *      .  * 

On  an  application  to  a  judge  at  chamb^s,  under  the  interpleader 
act,  an  order  having  been  made,  by  consent  of  all  parties^  to  refer  the 
cause,  on  certain  terms,  to  a  barrister,  instead  of  an  issue*  being 
directed,  the  court  refused  to  grant  a  rule  msi  for  varying  the  order, 
by  introducing  a  fresh  term  into  the  reference,  in  consequence  of 
information  which  one  of  the  parties  (an  administratrix)  had  ob- 
tained, since  the  hearing  at  chambers  ^.  The  costs  of  the  applicant, 
where  he  has  acted  bond^fide,  wiU,  in  the  first  instance^  be  directed  to 
be  paid  out  of  the  fund,  or  proceeds  of  the  goods  in  dispute,  to  be 
repaid  by  the  party  ultimately  unsuccessful  ^.  And  where  an  issue 
has  been  directed  by  the  cpurt>  to  try  the  rights  of  contending  parties 
to  the  property  in  question^  and  the  intermediate  party  has  paid  money 
into  court,  to  abide  the  event  of  the  issue,  the  successful  party  cannot 
move  to  have  the  money  paid  out  to  bini,  until  final  judgment  has  been 
signed  ^.  In  the  Exchequer,  a  rule  nuai,  under  the  first  section  of  the 
interpleader  act,  is  no  stay  of  proceedings,  unless  notice  of  the  motion 
for  that  purpose  has  been  given  to  the  parties  against  whom  it  has 
been  obtained  ^  And  although,  it  has  been  said,  cause  cannot  be 
shewn  at  chambers  against  such  a  rule  obtained  by  a  sheriff,  under 
the  sixth  section  of  the  act  ^^  yet  it  may  be  so  shewn,  where  die  rule 
has.  been  pbtained  under  thefit$t  section  '. 


*  Allen  V.  Gilby,  3  Dowl.  Rep.  143. 

^  Drdce  V,  Brown,  8  Cromp.  'M.  &  R. 
«70. 

'^  Duear  t>.  Mackintosh,  3  M^ore  &  S. 
174.  2  DowL  Rep.  734.  S.  C.  Cotter  v. 
Bank  of  England,  3  Moore  &  S.  180. 
S  Dowl  Rep.  728.  S.  C.  Parker  v.  Linnett, 
2  Dowl.  Rep.  562.  8  Leg.  Obs.  398. 
S.  C  per  Patteton,  J.  Agarv.  Bletbyn,  1 
Tyr.  &  G.  160. 

^  Cooper  V.  Lead  Smelting  Company,  2 
Moore  &  S.  714.  810.  9  Bing.  634.  1 
Dowl.  Rep.  728.  S.  C     For  the  notice  of 


motion,  and  rules  of  court  in  this  case,  see 
Append,  to  Tldd  Sup.  1 833.  p.  296, 7. 

*  Smith  V.  Wheeler,  9  Leg.  Obt.  318. 

'  Shaw  n.  Roberts,  2  DowL  Jlep.  25.  6 
Leg.  Obs.  444,  6.  S.  C.  Brackenbivy  o. 
Lawrie,  3  Dowl.  Rep.  180.  per  Jldermn, 
B. ;  but  see  Poweler  v.  Lock,  4  Ner.  &  M. 
852,  3.  per  Ld.  Denmarij  Ch.  J.  Beames 
V.  Cross,  4  DowL  Rep.  122.  Hailey  {or 
Haines)  v.  Disney,  1  Hodges,  189.  2 
Scott,  183.  S.  C.  cwlra, 

*  Smith  o.  Wheder,  1  Gale^  15.  3  DowfL 
Rep.  431.  9  Leg.  Obs.  318.  S.  C. 


CHAP.  XXL 


Of  Warrants  of  Attorney  to  confess  Judgment, 
and  ENTERING    up  Judgment   thereon;    and   of 

COMPOUNDING  a  PENAL  ACTION. 


JL  HE  security  usually  given  by  the  defendant  to  the  plaintiff,  on  Warrant  of  au 
compromising  an  action,  and  which  is  also  frequently  given  when  no  J^hv^^ki" 
action  is  depending,  is  a  warrant  of  attorney;  so  called,  from  its 
authorizing  the  attorney  or  attornies,  to  whom  it  is  directed,  to  appear 
for  the  defendant,  and  receive  a  declaration  in  an  action  to  be  brought 
against  him,  and  thereupon  to  confess  the  same  action,  or  suffer  judg« 
ment  therein  to  pass  by  default  *,  &c. 

Every  warrant  of  attorney  should  be  given  voluntarily,  and  for  a  Consideration 
good  consideration :  Therefore,  if  a  warrant  of  attorney  be  obtained  [^gp*"  fdered  *o 
by  fraud  *,  or  misrepresentation  S  or  given  for  a  corrupt  and  usurious  be  delivered  up. 
consideration  ^,  or  for  securing  the  payment  of  an  annuity,  which  is 
void  by  the  annuity  act  ®,  &c.  or  of  a  debt  discharged  by  the  insol- 
vent debtors'  act  \  the  courts  will  order  it  to  be  delivered  up,  and  set 
aside  the  judgment  and  proceedings,  if  any^  which  have  been  had 
under  it.    The  court  of  King*8  Bench  has  a  summary  jurisdiction  over  For  fraud. 
a  warrant  of  attorney  alleged  to  be  fraudulent,  on  the  application  of 
any  person  interested  in  impeaching  it « :  and  they  will  interfere,  on 
the  ground  of  fraud,  at  the  instance  of  a  third  person,  who  is  not  a 
party  to  the  warrant  of  attorney  \     If  the  facts  upon  which  the 


a  Tidd  Prac.  0  Ed.  546.  Append,  there- 
to. Chap.  XXI.  ^  4.  And  for  the  form 
of  a  warrant  of  attorney  to  confess  judg- 
ment in  ijectmetU,  see  id.  Cbap.  XL VI. 
§69. 

^  Duncan  v.  Thomas,  Doug.  196. 
Thomas  v.  Rhodes,  S  Taunt  478 ;  and  see 
Jackson  o.  Davison,  4  Barn.  &  Aid.  691. 
Rogers  V.  Kingston,  1 0  Moore,  97.  2  Bing. 
441.  S.  C  Kay  v.  Masters,  1  Dowl.  Rep. 
86.  t  Leg,  Obfi.  896.  S.  C  jw  Patteson^ 
J. 


^  Anon.  2  Ken.  294. 

'  Cook  V.  Jones,  Cowp.  727.  Edmonson 
V.  Popkin,  1  Bos.  &  P.  270.  Roberts  v. 
GofT,  4  Bam.  &  Aid.  92.    Post,  276. 

•  Tidd  Prac.  9  Ed.  621,  2.  626.  PoU, 
277. 

'  Smith  V.  Alexander,  5  Dowl.  Rep.  IS. 
12  Leg.  Obs.212.  S.C. 

'  Harrod  v.  Benton,  2  Man.  &R.  ISO. 
8  Bam.  &  C.217.S.  C. 
«    ^  Martin  p.  Martin,  S  Barn.    &  Ad. 
984. 
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alleged  fraud  depends,  are  clearly  made  out  by  t^ffidavxt^  the  court, 
upon  motion,  will  set  aside  aside  a  warrant  of  attorney,  judgment 
and  execution,  on  the  ground  that  they  ar  fraudulent  against  cre- 
ditors >  :  but  when  those  facts  are  disputed,  they  will  direct  an  issue  to 
try  the  question  of  fraud '.  And  a  warrant  of  attorney  given  to  a 
particular  creditor,  by  one  who  at  the  time  intends  to  take  the  benefit 
of  the  insolvent  debtors*  act,  is  fraudulent  and  void  against  his  assignees, 
as  being  a  charge  on  property,  or  a  transfer  of  it  by  assignment, 
within  the  32d  section  of  7  Geo.  IV.  c.  57  *>.  But  where  a  party  gives 
a  warrant  of  attorney  to  another  without  consideration,  in  order  that 
the  latter  may  protect  the  goods  of  the  former  from  execution,  and 
judgment  and  execution  are  signed  and  issued  against  good  faith,  a 
court  of  law,  it  is  said,  will  not  interpose  ^, 
Usury.  If  a  judgment  be  founded  on  an  usurious  security,  the  court  of  King's 

Bench  will  set  it  aside,  without  compelling  the  defendant  to  repay  the 
principal  and  interest^.  But  where  A.  at  B,^s  request,  advanced 
him  200/.  and  took  his  warrant  of  attorney  for  payment  as  follows ; 
100/.  at  Christmas  1829,  and  100/.  at  Midsummer  1830,  if  both 
should  be  then  living,  and  100/.  at  Christmas  1830,  on  the  same  con- 
dition ;  judgment  being  entered  up  for  the  last  1 00/.  and  a  motion 
made  to  set  it  aside,  as  founded  on  an  evidently  usurious  contract, 
the  court  held,  that  this  did  not  sufficiently  appear,  to  warrant  the 
interposition  of  the  court  ®.  So,  where  an  annuity  was  granted  for  four 
lives,  with  a  covenant  on  the  part  of  the  grantor,  to  insure  the  fourth 
life  to  the  amount  paid  for  the  consideration,  within  thirty  days  after 
the  decease  of  the  three  first,  the  court  of  Common  Pleas  refused  to 
set  aside  the  warrant  of  attorney,  on  the  ground  of  usury  ^.  And 
where  securities  had  been  acted  on,  and  the  money  partly  paid  by  the 
borrower,  that  court  would  not  set  aside  a  judgment  and  execution  on 
the  ground  of  usury,  but  upon  the  terms  of  the  defendant's  repaying 
the  principal  and  legal  interest  s.  It  may  here  be  proper  to  notice,  that 
by  the  Bank  ACt\  "no  bill  of  exchange,  or  promissory  note,  made 
"  payable  at  or  within  three  months  afler  the  date  thereof,  or  not 
"  having  more  than  three  months  to  run,  shall,  by  reason  of  any  in- 

*  Harrod  v.  Benton,  8  Man.  &  R.  ISO.       522,  per  Parke,  J. 

8  Barn.  &  &  217.  S.  C.  *  RoberU  v.  GoO^  4  Bam.  &  Aid.  92. 

^  Sharpe  v.  Thomas,  6  Bing.  416.  4  *  Flight  v.  Chaplin,  8  Bam.  &  Ad.  112; 

Moore  &  P.  67.  S.  C. ;  and  see  Herbert  and  see  Ferguson  v.  Sprang,  S  Nev.  &M. 

V.  Wilcox,  6  Bing.  20S.   S  Moore  &  P.  665.  1  Ad.  &  K  576.  S.  C 

515.  S.  C.;   but  see   Arnell  v.  Bean,  1  '  Ex  parte  Nash,  4  Moore  &  P.  793. 

Moore  &  S.  151.  8  Bing.  87.  S.  C.  "  Hindle  r.  O'Brien,  1  Taunt.  413. 

•  Dukes  «.  Saunders,    1  Dowl.  Rep.  •»  3  &  4  W.  IV.  c.  98.  §  7. 
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''  terest  taken  thereon  or  secured  thereby,  or  any  agreement  to  pay  or 
*'  receive,  or  allow  interest  in  discounting,  negociating,  or  transferring 
'*  the  same,  be  void  ;  nor  shall  the  liability  of  any  party  to  any  such 
**  bill  or  note  be  affected,  by  reason  of  any  statute  or  law  in  force  for 
*'  the  prevention  of  usury :  "  And  a  warrant  of  attorney  given  to  secure 
the  amount  of  an  usurious  bill  at  three  months,  which  had  been  dis- 
honoured at  maturity,  was  holden  to  be  protected  by  the  act*.  Where  Gaming  debt, 
a  young  man  gave  bills  for  the  amount  of  a  gaming  debt,  and  when 
they  were  due,  renewed  them  with  the  holder,  and  for  the  last  bills 
when  due,  confessed  a  judgment  by  warrant  of  attorney,  the  court 
of  Common  Pleas  would  not  set  aside  the  judgment,  unless  he  could 
affect  the  holders  of  the  bills  with  notice,  but  permitted  him  to  try 
that  fact  in  an  issued  Where  a  warrant  of  attorney  has  been  given  Go  annuity  acts. 
to  confess  a  judgment,  or  judgment  has  been  entered  up  thereon,  for 
securing  the  payment  of  an  annuity,  the  courts,  in  virtue  of  their 
general  jurisdiction,  will  enter  into  the  validity  of  the  warrant  of 
attorney,  or  judgment,  upon  motion ;  and  if  the  provisions  of  the 
annuity  acts  have  not  been  complied  with,  will  vacate  the  warrant  of 
attorney,  or  set  aside  the  judgment  <'. 

If  a  warrant  of  attorney  be  given  by  an  infantry  or  by  one  of  se-  When  given  by 
veral  executors,  to  confess  a  judgment  against  all  •,  the  court  will  "^°^»  °^  ^ 
order  it  to  be  delivered  up,  &c. :  And  a  joint  warrant  of  attorney,  to  executora. 
confess  a  judgment  by  an  infant  and  another,  may  be  vacated  against 
the  infant  only  '.     But  in  order  to  entitle  the  defendant  to  relief,  on 
the  ground  of  infancy,  he  must  clearly  shew  that  he  was  under  age, 
at  the  time  of  giving  the  warrant  of  attorney  s.     And  a  warrant  of  By  partner 
attorney  under  seal,  executed  by  one  person  for  himself  and  his 


*  Coonopo.  Yeates,  (or  Meaks,)  4  Nev. 
&M.  SOS.  2  Ad.  ft  K  326.  S.  C 

^  George  v.  Stanley,  4  Taunt.  68S. 

*  Ex  parte  Cheater,  4  Durnf.  &  £.  694. 
Haynea  v.  Hare,  1  H.  Blac.  659.  Dulce 
of  Bolton  V.  Williams,  4  Bro.  C.  C.  310. 
2  Ves.  Jun.  138.  S.  C  Steadman  v. 
Purchase,  6  Durnf.  &  £.  737.  Van 
Braam  o.  Isaacs,  1  Bos.  &  P.  451.  Gar- 
rick  V.  Williams,  3  Taunt.  540.  Storton 
V.  Tomlins,  10  Moore,  172.  2  Bing.  475. 
S.  C. ;  and  for  decisions  on  the  annuity 
acta,  17  Geo.  III.  c.  26.  &  53  Geo.  HI. 
c  141.  see  Cumberland  v.  Kelley,  8 
Bam.  &  Ad.  602.  Walford  «.  Marchant, 
2  Bam.  Sc  Ad.  315.     Frost  o.  Frost,  8 


Barn.  &  Ad.  612.  Davis  t;.  Bryan,  9 
DowL&R.  726. 

'  Sauuderson  v.  Marr,  1  H.  Blac.  75. 
Chambers  v.  Buraeft,  T.  32  Geo.  III. 
C.  P.  Imp.  C.  P.  7  Ed.  597.  Storton  p. 
Tomrm8,10Moore,172.2Bing.475.  S.a 

<*  Elwell  V,  Quash,   1  Str.  20;  and  see 

1  Rol.  Abr.  929.  jjI.  5.  Lepard  v,  Vernon, 

2  Ves.  &  B.  51.   1  Chit  R.  708.  m  noHs. 
'  Motteux  V.  Sl  Aubin,  2  Blac.  Rep. 

1 133.  Wood  V.  Heath,  1  Chit  R.  708. 
in  notis.  Ashlin  v.  Langton,  4  Moore  & 
S.719. 

>  Weaver  v»  Stokes,  1  Meeson  &  W. 
208.  1  Tyr.  &  G.  512.  4  Dowl.  Rep.  724 
12  Leg.  Obs.  156,  7.  S.  C. 
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attorney. 


partner y  in  the  absence  of  the  latter,  but  with  his  consent^  is  a  sufB- 
To,  or  by  feme    cient  authority  for  signing  judgment  against  both^    A  warrant  of 

attorney  to  confess  judgment  to  k  feme  cover t^  is  void ^:  and  the 
court,  on  motion,  set  aside  a  judgment  on  a  warrant  of  attorney 
given  by  &/etne  cover t^  although  she  had  been  .divorced  a  mentd  ei 
thoro^.  So,  where  Vifeme  covert  was  taken  in  execution^  on  a  judg- 
ment entered  up  on  a  warrant  of  attorney,  given  by  her  in  an  assumed 
name,  the  court  dischi^rged  her  out  of  custody,  and  set  aside  the 
judgment,  on  a  summary  application,  though  the  creditor  was  wholly 
ignorant  of  the  marriage  ^.  But,  in  a  former  case  f ,  where  a  feme 
coverty  who  lived  by  herself  and  acted  as  a  feme,8oley  gave  a  warrant 
of  attorney  to  confess  a  judgment,  and  aflerwarda  moved  to  set  aside 
the  judgment,  because  she  was  covert,  the  court  of  King's  Bench 
By  client,  to  his  would  not  relieve  her,  but  put  her  to  her  writ  of  error.     A  warrant 

of  attorney  given  by  a  client  to  his  attorney^  as  a  security  for  future 
costs,  is  illegal^.  But  a  warrant  of  attorney  given  to  secure  the 
payment  of  future  costs,  and  also  of  costs  and  money  already  du^ 
and  advanced,  though  void  as  to  the  client's  futuce  liability,  is  valid 
as  to  the  actual  liability  s.  And  a  stipulation  that  judgment  shall 
not  be  entered  up  on  a  warrant  of  attorney^  before  a  certain  day, 
unless  the  party  giving  it  shall  in  the  mean  time  have  become  bauk^ 
rupt,  or  insolvent,  does  not  oust  the  party  to  whom  it  is  given  from 
the  right  to  enter  up  judgment  before  the  day  specified,  if  the  former 
be  in  insolvent  circumstances,  although  he  may  not  have  become 
bankrupt,  or  taken  the  benefit  of  an  insolvent  debtors'  act^.  It  has 
been  doubted  whether,  in  an  action  upon  an  IrUh  judgment,  entered 
up  on  a  warrant  of  attorney,  the  grounds  of  such  judgment  are  ex- 
aminable by  the  courts  here  ^ :  And  the  court  of  King's  Bench  would 
not  decide  the  question,  whether  a  joint  stock  company  was  a  nui- 
sance, within  the  statute  6  Geo.  I.  c.  18.  upon  motion  to  set  aside  a 
judgment  confessed  to  theifi  on  a  warrant  of  attorney  K 


On  Iriih  judg- 
ment, &C. 


*  Bnitton  0.  Burton,  1  Chit  Rep.  707; 
but  see  Stead  v.  Salt,  10  Moore^  889.  8 
Bing.  101.  S.  C.  Rathbone  v.  Drakeford, 
4,  Moore  &  P.  57.  6  Bing.  876.  S.  C. 

t»  Roberts  v,  Fierson,  2  Wils.  8. 

^  Fidthome  v.  Blaquire,  6  Maule  &  S. 
78. 

^  Selby  v.  White,  4  Leg.  Obs.  849, 60. 
per  PaUeson,  J. 

"  Anon.  1  Salk.  400;  and  see  Mac* 
lean  o.  Douglass,  8  Bos.  &  P.  128.  Wil- 
Idns  0.  Wetherill,  icU  220. 


'  Jones  V.  Hunter,  1  DowL  Rep.  4SB& 
per  Paiteson,  J. 

'  Holdsworth  v.  Wakeman,  1  DowL 
Rep.  682.  6  Leg.  Obs.  429.  S.  C.  per 
Parke,  J. 

^  Biddlecombe  v.  Bond,  6  Nev.  &  M. 
621.  1  Har.  &  W,  612.  8.  C 

^  Guiftness  v.  Carroll,  1  Baro.  6c  Ad. 
469. 

^  Brown  V,  Holt,  4  Taunt.  587 ;  and 
lor  other  cases  in  which  the  courts  will  not 
interfere^  see  Tidd  Prac.  9  Ed.  547,  8. 
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When  the  defendlmt  is  in  custody  by  arrest,  it  is  a  rule  in  tiie  Attorney's  pr«- 
courts  of  King's  Bench  and  Common  Pleas*,  that  "no  bailiff  or  ««"« pecessary, 

o  on  giving  war- 

sheriff's  o£Scer  i^iall  presume  to  exact  or  take  fVom  him  any  warrant  rant  of  attorney, 

to  acknowledge  *  judgment,  but  in -the  presence  of  an  attorney  for  ^  P"'<>°^''' 
the  defendant,  ftfho  shall  subscribe  his  name  thereto;  which  warrant 
shall  be  (iroducedy  when-  the  judgment  is  acknowledged*"  But  it 
having  been  deemed*  sufficient  for  tbe^  plaintiff's  attorney  to  be  pre- 
^lent,'  and  subscribe  the  warranty  as  aittomey  for  the  defendant  ^ 
another  rule  was  made;  in  the  King's  Bench  S  that  "  no  warrant  of 
atlsorney  executed  by  any'  person  in  custody  of  a-  sherifi^  or  other 
officer,  for  the  oonfesiiiiig  of  judgment,  shall  be  valid,  or  oiway  force, 
untess  therc^be  present  some  attorney  on  the  behalf  of  such  person 
in-.«tt8l»dy,  to  be.eittNressly  named  by,  him,  and  attendii^  at  his  re- 
quest, to  inform  iura  of  the  nature  and  effect  of  such  warrant  of  at- 
tomey,  before  the  same'  is  executed ;  which  attorney  shall  subscribe 
his  name  an  a  fitness  to  the  due  execution  therec^":  And  accord- 
ingly, by  a  general  rule  of  all  the.coilrtsS  "  no  warrant  of' attorney 
to  eonfess  judgment,  given  by  any- person  in  custody  of  a  sheriff  or 
other  offioeri  upon  meiSne.prooess^  shall  be  of  any  force,  unless  there 
be.present  some  attorney  on  behdlf  of  «iieh  person  in  custody^  ex- 
pressly named  by  him,  and  attending  at  his  I  request,  to  inform  him 
of  the  nature  and  effisct  of  such  vtrairant,  before  the  same  is  exe- 
cuted ;  which  attorney  Shall  subscribe'  his  name  as  a  witness  to  the 
due«xectttioii  thereof,  and  declare  himself  to  be  attorney  for  the  de-^ 
fendant,  and  state  that  he  subscribes  as  such  attorney."  -  Since  the 
making  of  this  role,  where  a  debtor,  being  arrestedi  offered  a  war- 
rant of  attorney,  and  the  plaintiff's  attorney,  who  had  also  advised 
the  defeodftot  in  the  previous  stages  of  the  business,  came  at  his 
request,  to  the  place  where  he  was  in  custody,  and  proposed  another 
attorney,  whom  he  brought  with  bim,  to  read  over  the  warrant  of 
attorney  to  the  defendant,  and  attest  it  on  his  behalf,  in  which  the 
defendant  acquiesced,  but  the  attorney  so  introduced  was  not  known 
to  or  sent  for  by  him,  the  court  held  that  this  was  not  a  com- 
pliance with  the  rule,  and  set  aside  the  warrant  of  attorney,  and  pro- 
ceedings thereon,  for  irregularity  ^  And  it  has  been  decided  by 
the  court  of  King's  Bench,  in  a  recent  case  ^,  that  the  presence  and 

•  R.  E.   16  Car.  II.  reg.  II.   K.  B.  «»  R.  H.  2  W.  IV.  reg,   1.   §   72.    S 

R.  H.  U  &  16  Car.  II.  reg,  IV.  C  P.  Barn.  &  Ad.  884.    8  Ring.  298,  9.   2 

*>  Fell  0.  Riley»  2  Str.  1246.  Cromp.  &  J.  188. 

""  R.  £.  4  Geo.  II.  K.  B.  2  Str.  902.  *  Walker  o.  Gardner,  4  Bam.  Sc  Ad. 

Watldns  v.  Hanbury,  Cowp.   281 ;  and  -  371. 

see  TIdd  IVtic.  9  Ed.  548,  9.  '  Verge  v.  Dodd,  £.  1 1  Geo.  IV.  K.  B. 
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Leave  to  enter 
up  judgment  on 
old  warrant  of 
attorney,  huw 
obtained. 


Affidavit  for, 
bow  entitled. 


attestation  of  an  attorney,  who  had  not  td^en  out  his  certificate  with-' 
in  a  year,  is  insufficient  ^ 

In  the  King's  Bench,  if  the  warrant  of  attorney  were  above  a  year 
old,  application  must  formerly  have  heen  made  to  the  court  in  term 
time,  or,  if  it  were  not  above  ten  years  old,  to  a  judge  in  vacation, 
for  leave  to  enter  up  judgment  thereon  ^ ;  but  if  it  were  above  ten 
years  old,  the  application  must  have  been  made  to  the  court,  as  a  judge 
would  not  make  an  order  in  vacation^;  and  where  it  was  above, 
twenty  years  old,  there  must  in  general  have  been  a  rule  to  shew 
cause  ^,  founded  on  an  affidavit^  stating  facts  which  rebutted  the 
presumption  of  payment  <^.  In  the  Common  Pleas,  if  a  warrant  of 
attorney  were  above  one,  and  under  ten  years  old,  leave  to  enter 
judgment  thereon  might  have  been  given  on  a  side-bar  or  treasury 
rule  ® ;  but  if  it  were  above  ten  years  old,  the  court  must  have  been 
moved  for  leave  to  enter  up  judgment  * :  If  the  warrant  of  attorney 
were  under  twenty  years  old,  the  common  affidavit  of  the  due  execu- 
tion of  the  warrant,  that  the  debt  was  unpaid,  and  parties  living, 
was  deemed  sufficient  to  induce  the  court  to  grant  an  absolute  rule ; 
but  if  the  warrant  were  above  twenty  years  old,  the  rule  must  have 
been  to  shew  cause,  and  served  on  the  defendant  ^  And  now,  by  a 
general  rule  of  all  the  courts  c^,  '*  leave  to  enter  up  judgment  on  a 
warrant  of  attorney,  above  one  and  under  ten  years  old,  must  be  ob- 
tained by  a  motion  in  term,  or  by  order  of  a  judge  in  vacation  ;  and 
if  ten  years  old  or  more,  upon  a  rule  to  shew  cause."  On  this  rule, 
a  rule  nisi  was  holden  to  be  unnecessary,  for  entering  judgment  on 
a  warrant  of  attorney  under  ten  years  old,  notwithstanding  it  ap- 
peared that  the  defendant  was  insane,  and  had  been  so  for  a  con- 
siderable period,  and  there  did  not  appear  to  be  any  chance  of  his 
recovery  \ 

The  affidavit  of  the  due  execution  of  the  warrant  of  attorney,  &c. 
may,  it  seems,  be  entitled  in  the  cause  in  which  the  judgment  is  to 
be  entered  up' ;  but  where  it  was  not  so  entitled,  the  court  held  it  to 


»  Verge  v.  Dodd,  E.  1 1  Geo.  IV.  K.  B. 
i»  Imp.  K.  B.  10  Ed.  4&S. 

*  Anon.  1  Chit.  R.  618.  fn  notis. 

0  Hulke  0.  Pickering,  2  Barn.  A  C. 
555.  4  DowL  &  R.  5.  S.  C 

*  Anon.  Barnes,  47. 

f  Id,  ibid. ;  and  see  Roundel  v.  Powel, 
Cat.  Pr.  C.  P.  145,  6.  Tidd  Prac  9  Ed. 
484,486,  6.  (y.)  652,3. 

»  R.  H.  2  W.  IV.  rtg.  1.  §  78.     3 


Barn.  &  Ad.  384.  8  Bing.  299.  2  Cromp. 
8i  J,  188 ;  and  see  Fursey  v.  PilkingtoD, 
7  Leg.  Obs.  332.  8  Leg.  Obs.  205,  6. 
S.  C.  per  Parke^  J. 

^  Piggot  V.  Kiliick,  4  Dowl.  Rep.  287. 
1  Har.  &  W.  618,  11  Leg.  Obs.  117. 
S.  C 

1  Sowerby  v.  Woodrofl^  1  Bam.  &  Aid. 
567 ;  and  see  Maniey  v.  Marquis  of  Bland- 
ford,  id.  568.  (a). 
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be  sufficient*.  This  affidavit  should  regularly  be  made  by  the  at-  By  whom  made, 
testing  witness ;  or,  if  he  cannot  be  met  with  ^,  or  reside  out  of  the 
jurisdiction  of  the  court  ^  an  affidavit^  verifying  his  handwriting,  will 
be  deemed  sufficient  Where  the  attesting  witness  was  ill  in  bed, 
his  affidavit  was  holden  to  be  necessary ;  and  without  it,  the  rule 
could  not  be  granted  <^.  And  where  he  cannot  be  met  with,  the 
court  must  be  informed  by  qfidavitf  of  the  endeavours  which  have 
been  made  to  find  him,  before  they  will  admit  secondary  evidence  *• 
In  the  King's  Bench,  the  acknowledgment  of  the  warrant  of  attorney  - 
by  the  defendant,  will  be  no  waiver  of  the  objection':  But  in  the 
Common  Pleas,  if  A»  agree  to  acknowledge  an  old  warrant  of  at- 
torney given  by  him,  so  as  to  entitle  B,  to  enter  up  judgment  there- 
on, judgment  may  be  entered  up,  under  a  judge's  order,  without  an 
affidavit  of  the  attesting  witness  < :  and  that  court  allowed  judg- 
ment to  be  entered  up  on  an  old  warrant  of  attorney,  upon  an  affi- 
davit by  the  plaintiff's  agent,  that  he  saw  the  defendant  execute 
the  warrant  of  attorney,  which  was  given  to  secure  a  sum  of  money 
due  to  the  plaintiff,  which  remained  due  and  unpaid  ^.  In  the  Ex- 
chequer, an  affidavit  by  the  plaintiff's  attorney,  that  the  debt  was 
unpaid,  was  deemed  sufficient  to  support  a  motion  to  enter  up  judg- 
ment on  an  old  warrant  of  attorney,  where  the  attorney  swore  that 
he  had  been  employed  in  managing  the  money,  and  receiving  and 
paying  over  the  interest  ^  So,  where  the  attesting  witness  to  a 
warrant  of  attorney,  was  the  clerk  of  the  attorney  preparing  it,  the 
want  of  his  affidavit  on  signing  judgment,  was  holden  to  be  sufficiently 
supplied  by  that  of  his  master,  verifying  the  handwriting  of  his 
clerk,  and  of  the  defendant,  and  stating  that  the  clerk  had  ab- 
sconded, and  could  not  be  found  ^.  And  a  rule  was  obtained  to 
enter  up  judgment  on  an  old  warrant  of  attorney,  where  the  attest- 
ing witness  to  the  execution  of  it  was  dead,  and,  to  prove  the  execu- 
tion, an  affidavit  was  made  by  one  of  the  plaintiffs,  verifying  the 


*  Ex  parte  Gregory »  8  Barn.  &  C  409. 
Davis  (or  Haward)  v,  Stanbury,  S  Dowl. 
Rep.  440.  9  Leg.  Oba.  415.  S.  C.  per 
Gumej/f  B.  ;  and  see  Poole  «.  Robberds, 

I  Bam.  &  Aid.  568.  (a.) 

^  Jones  V.  Knigbt,  1  Chit  R.  74S;  and 
see  Holiday  v.  Ld.  Oxford,  10  Leg.  Obs. 
4S0. 

'  Appleton  o.  Bond,  1  Chit  R.  744. 

«  Owen  o.  Holies,  4  DowL  Rep.  572. 

II  Leg.  Obs.  S60.S.C. 

*  1  Chit.  Rep.  743.   (6).    Waring   o. 


Bowles,  4  Taunt  132. 

'  Jones  V,  Knight,  1  Chit  R.  748. 
Appleton  V.  Bond,  id.  744;  and  see  Holi- 
day o.  Ld.  Oxford,  10  Leg.  Oba.  430. 

<  Laing  v.  Raine,  2  Bos.  &  P.  85. 

^  Huthwaite  v.  Hood,  5  Moore  &  P. 
321. 

*  Ashman  o.  Bowdler,  2  Cromp.  &  M. 
212.  4  Tyr.  Rep.  84.  S«  C. 

^  Young  o.  Showier,  2  DowL  Rep.  55a. 
9  Leg.  Obt.  14.  S.  C./wr  PaUnoHt  J* 
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At  what  time  it 
must  state  de- 
fendant was 
alive. 


hAadwntmg  of  4he  witness ^  If  th€  witness  will  not  join  in.  tbe 
necessary  afBAmt^  tbe  court  will  compel  him  by  role  to^do  8o^» 
And -where- the  1  plaintiff,  being  a  lunatic, .  did  not  swear  that  the 
money-was  unpaid,  but  another  did,  who  had  received  the  interest 
upon  the  bond 'for  three  yeaxs^  ever  since  the  plaintiff  was  a  lunatic, 
the  cofurt  <^  Common  Pleas- held  this  to  be  sufficient^.  But  where.an 
oldwarvant  of  ^attorney  was  given  to  secure  thcdoii^  of  an  act,  -as 
then^transfer  of  stock  upon  demand,  the  court  refused  permission  to 
enter  up  judgment,  on  proof  of  a  demand  made  whilst  the  defendant 

was  MOM -d.  

.  In  the  King's  Bench,  if  the  de&ndant  resided  in  4ow9h  the  rule  for- 
medy  was,-4iat  it  should  appear  by  tiie  agfdamty^MLt  he  was  alive  at 
a  certain  time,  within  im>  op  three  days^  er,-if  in  the  eeuntry^  within  a 
wefihot  tendsLys^  before  the  application  was  made;  -an  t^fidavit  that  he 
waS'  alive  <m  or  ab(mi  a  particular  day,  being  deemed  insufficient  K 
And  -as'  all  judgments  m  actions  by  biU,  formeriy-  related  to  the  fret 
day  in  Aill  term»  (and  the  judgment  on  a  warrant  of  attorney  in  that 
court  was  always  so  entered,)  it  must  have  been  positively  sworn  that 
the  defendant  was-  alive,  either  on  the^r^f,  or  upon  some  subsequent 
day  in  full-  tern>^:  information  and  belief,  even  though  the  party 
kept  out  of  the  way  to  avoid  being  seen,  was  not  deemed  sufficient '. 
In-the-  Common  Pleas  it  has  been  said,  that  by  the  practice  of  the 
court,  it -must  appear -by  the  -affidavit,  that  the  defendant  was  alive 
?rithin>  a  fortnight  before  the  making  (^the  ■application'^:  and  it 
wa3  formerly  necessary,  by  a  rule  of  that  court',  '<  to  state  in  the  affida-- 
vity  that  he  was  alive  on  a  day  mthin  the  term  in  which  the  motion  was 


*  Constable  v.  Wren,  3  Moore  &  S.' 
210  (a.) ;  and  see  Taylor  v.  Ldghton,  S 
Moore  &  S.  48S.  2  Dowl  Re|u  746. 
S.C. 

^  Clark  v.  Elwick,  1  Str.  1.  Anon. 
Barnes,  58.  Weston  v.  Faulkner,  1  Price, 
808.  1  Chit.  R.  743.  (6.)  Caffin  v.  Idle^ 
M.  8  Geo.  IV.  K.  B. 

°  Coppeiidale  v.  Sunderland,  Btfmes, 
42. 

^  Camper  t>.  Dando,  4  Ner.  &  M.  386. 
2  Ad.  &E.  4ft8.]  Har.  &  W.  11.  S.  C 

*  Anon,  ptr  Cur.  H.  41  Geo.  III. 
K.  B.  1  Chil  R.  617.  (a.);  and  ike 
WiBes  V.  James,  {or  WiUis  v.  Jervis,) 
1  DowL  Bep.  486.  6  Leg.  Obs.  270.  2 
Moore&  S. 86.(a.)S.  C per XAttUdaU^  J. 


f  Eyles  V.  Warren,  4  Maule  &  S.  174. 
V.  Hobson,  1  Chit.  R.  814.  617. 


(a.)  Anon.  1  Leg,  Obs.  898.  per  Ttnm^ 
ton,  J. ;  and  see  Price  v.  Hughes,  1  Dowl. 
Rep.  446.  4  Leg.  Obs.  409.  S.  C  per 
Pattesm,  J. 

s 0.  Hobson,  1  Chit.  K.  314 ; 

and  see  Sanders  v,  Jones,  1  DowL  Rep. 
867.  Ataon.  1  Leg.  Obs.  237.  S.  C.  per 
Parke,  J.  Anon.  4  Leg.  Obs.237.;jerTaifii- 
ton,  J.  ;  and  see  Tidd  Prac  9  Ed.  554. 

^  Aden,  per  Heath,  J.  T.  33  Geo.  III. 
C  P.  Imp.  C  P.  7Ed.  451. 

^  R.  T.  59  Geo.  IIL  C.  P.  i  Brod.  & 
B.  865.  8  Moore^  606.  2  Chit  R.  360, 
81. 
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made : "  In  the  construction  of  .which  rule»  it  was  holden  not  to  be. 

8uffici«it  tq,  swear  that  be  waa  aliye  on ,  the  €9soign  day  *  ;   and.thia 

nde  peems  to  have  been  adopted  in  the  Exchequer  \    But  nowy  aa 

judgment  may  be.  signed  in  vcycatum,  as  well  as  in  term  time,  and 

according,  to  the  new  rules,  relates  tathe  day  on  which  it  is  signed, 

the  affidavit  in. support  of  a  motion  to  enter  up  judgment  on  a  warrant, 

of  attorney  need  not  states  as  formerly,  in  any  jof  the  courtSy  that  the 

defend^t  was.,  alive  .  oi^  a  day  in  term  ^ ;  but  it  is  sufficient  to  shew 

by  affidavit^  ^tbat  he  waa..aUv^  within  ..a.  r«a«ma&^..  time  before 

the  day  .on  which,  the  motionis  made  4*.  In  a  late  case%  the  court  of 

King's  Bench  granted  a.  rule>  moved  for  on  tha^rd  dayof  terao^^upon 

an, affidavit  stating  that  the  defendant  wa8;.alive  ona  daynjB.daya 

previously  to  the,  commencement  of  the-  term.*^:    and  a   rule  ..was 

granted  in  a  subsequent  case  f,  where  the  defendant  had  been  last  seen 

alive  above  jAri?^  weeks,  and. in  anoliber  s.  Jive   weeks  belbre  ihe 

application*    In  order  to  obtain  judgment  on  an  old  wanrantAf  .attor-> 

ney,  the  defendant  must  not  only  be  stated  to  have  been  teen  within  a 

reasonable  period,  but  to  have  been  seen  oUoeK    Where  a  letter, 

however,  had  been  recently  received,  in  the  handwriting  c^.the  de-» 

fendimt,  it.  was  deemed  sufficient  evidence  that  he.  was  alive,  in  order 

to  .sign .judgment  on  an.  old  warrant i>f  attorney'.  ^  Whea  the  da-i  Whea defeadani 

fendant  resides  abroad,  a  longer  time  is  of  course,  allowed,  according  i'^*'^ 

to  circumstances^:   and,  in  one  case^j  the  court  gave  leave  to  enter 

up  judgment  on  an  old  warrant  of  attorney,  in  Michaehuu  term ;  die 


*  Anon.  4  Moore^  2;  and  see  Tidd 
Prae.  9  EcL  554,  5. 

i>  Man.  Ex.  Pr.  1  Ed.  504. 

""  Cockmantf;  Hellyen  1  Bing.  N.  R.  S. 
4  Moore  &  S.  487.  8  Leg.  Obs.  178. 
S.  C.  ;  and  le^  itf.  469,  70.  Jordan  v. 
Farr,  4  Nct.  &  M.  347.  Robinson  v. 
Lester,  8  Dowl  Rep.  681.  10  Leg.  Obs. 
61.  S.  C. 

'  Jordan  v.  Farr,  4  Ney.  &  M.  847.  2 
Ad.  Sl  £.  487.  S.  C-  ;  and  as  to  what 
shall  be  deemed  a  reasonable  time,  see  4 
Nev.  &M.847.  (a.) 

•  Jordan  v.  Farr,  4  Nev.  &  M.  847. 
2  Ad.  &  E.  487.  S.  C. 

f  Watts  V.  Bury,  4  Dowl.  Rep.  44.  1 
Har.   &  W.  871.   S.  C.  10  Leg.  Obs. 

525.  s.  a 

<  Stocks  17.  WiUes,  18  Leg.  Obs.  29 ; 
and  ses  Fbillips  v.  Waters,  11  Leg.  Obs. 


218.  Krell  v.  Joy,  4  DowL  Rep.  600. 
1  Har.  &  W.  670.  11  Leg.  Obs.  825. 
S.  C. 

^  Chell  V,  Oldfield,  4  DowL  Rep.  629. 
llLeg.Ob«.40S.S.  C  per  Paiimmt  J. 

t  Gny  V.  Withers,  4  DowL  Rep.  686. 
1  Har.  &  W.  659.  11  Leg.  Obs.  404. 
S.Ciper  Pattesm,  J. 

^  Horsley  v.  Sbuter,  Barnes,  54. 
Roundel!  (or  Roundel)  v.  Powell,  (tfV 
Powel.)  id.  256.  Cas.  Pr.  C.  P.  146. 
Willes,  66.  S.  C.  Pemberlon  !».  Brown- 
ing, 9  Moore^  889.  2  Bing.  204w  a  C* 
Fntt^r  «.  Giles,  18  Leg.  Obs.  61. 

>  Hopley  v.  Thornton,  2  DowL  &  R.  12; 
and  ate  Pemberton  v.  Browning,  9  Moore^ 
889.  2  Bing.  204.  S.  C  Fursey  v.  PiU 
kington^  2  DowL  Rep.  452.  7  Leg.  Obs. 
882.  8  Leg.  Obs.  205,  6.  S.  C  per  ParkCt 
J.    Fraser  0.  Gile^  18  Leg.  Obf.  61. 
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i?y: 


Affidavits  in 
iSico^iid,  before 
whom  twoRk 


ProTisioiis  of 
■tat.  8  Geo. 
IV.  c  89.  ai 

tofilinff  waiw 
rants  of  attorney, 

Extended  to 
assigneef  of  in- 
solvent debtors. 

Warrantof  at- 
torney, and  co^ 
novU  adiimeint 
not  to  be  acted 


affidavit  stating  that  the  defendant  was  alive  at  New  South  Wales^ 
in  the  month  of  AuguMt  preceding,  as  appeared  by  a  letter  received 
from  him  of  that  date,  and  that  deponent  verily  believed  him  to  be 
stiU  alive  *.  But  where  it  appeared  by  the  plaintiff's  affidavit,  that 
he  was  resident  in  an  enemy's  country,  the  court  refused  to  allow 
judgment  to  be  entered  up  on  an  old  warrant  of  attorney  \ 

It  seems,  that  an  affidavit  of  the  due  execution  of  the  warrant  of 
attorney,  &c.  sworn  before  a  justice  of  the  peace  in  Scotlandy  is  ad- 
missible, if  the  handwriting  of  the  justice  be  authenticated  ^,  But 
an  affidavit  sworn  before  a  justice  of  the  peace  at  Edinburgh^  was  in 
one  case  ^,  deemed  insufficient  for  entering  up  judgment  on  an  old 
warrant  of  attorney  ;  and  in  another  case  *,  it  was  said  that  the  affi- 
davit should  have  been  made  before  a  lord  of  session :  These  cases, 
however,  seem  to  have  been  overruled  by  subsequent  decisions  ^ 
The  production  of  an  office  copy  of  the  affidavit  of  the  due  execution 
of  a  warrant  of  attorney,  will  be  sufficient  to  obtain  a  rule  to  sign 
judgment  thereon  >.  But  it  is  not  sufficient  for  the  attesting  witness 
to  sign  the  affidavit,  in  the  character  of  the  commissioner  before  whom 
it  was  sworn  **. 

The  provisions  of  the  statute  S  Geo.  IV.  c.  89.  as  to  filing  war- 
rants of  attorney,  or  true  copies  thereof^,  Sec.  are  not  repealed  by  the 
6  Geo.  IV.  c.  16.  §  81.  to  amend  the  laws  relating  to  bankrupts, 
which  is  confined  to  executions  bond  fde  executed  or  levied  more 
than  tno  months  before  the  issuing  of  the  commission  \  These  pro- 
visions were  extended  to  assignees  of  insolvent  debtors,  by  the  5  Geo. 
IV.  c.  61.  §  16.  and  7  Geo.  IV.  c.  57.  §  33.  And,  by  the  latter  statute  >, 
it  is  enacted,  that  <'  in  all  cases  where  any  prisoner  who  shall  petition 
''  the  insolvent  debtors'  court  for  relief  under  that  act,  shall  have 


*  Hopley  o.  Thornton,  8  DowL  &  R. 
12;  and  see  Pemberton  o.  Browning,  9 
Moore,  889.  2  Bing.  204.  S.  C.  Fursey 
o.  FiDringtoD,  2  Dowl.  Rep.  452.  7  Leg. 
Obt.  882.  8  Leg.  Obs.  205,  6.  S.  C.  /Mr 
Parke,  J.  Eraser  v.  Giles,  18  Leg.  Obi. 
6L 

^  De  Luneville  v.  Phillips,  2  New  Rep. 
C.  P.  97. 

°  TumbuU  V.  Moreton,  1  Chit  Rep. 
721,  2.  Watson  e.  WiDiamson,  1  Dowl. 
Rep.  607.  5  Leg.  Obs.  805.  S.  C. 
Excbeq. 

*  Koight  V.  HenneU,  M.  46  Geo.  Uh 
K.  B. 

*  Sinclair  v.  Assignees  of  Rentoul)  M. 


28  Geo.  IIL  K.  B. 

'  Tidd  PracO^d,  166. 181;  and  see 
further,  as  to  the  affidavit  for  entering  up 
judgment  on  an  old  warrant  of  attorney,  «£. 
658,4. 

>  Webb  p. Webb,  4DowL  Rep.  599.  11 
Leg.  Obs.  825,  6.  S.  C. 

^  Field  v.  Bearcroft,  2  Cromp.  &  J. 
217.  2  Tyr.  Rep.  288.  1  Dowl.  Rep.  80& 
S.  C. 

'  For  these  provisions,  see  Tidd  Ptac. 
9  Ed.  555,  6. 

^  Wilson  V.  Whitaker,  1  Moody  &  M. 
S.perAbboUt  Ch.J. 

»  §84. 
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"  executed  any  warrant  of  attorney  to  confess  judgment,  or  shall  upon,  against 

"  have  given  any  cognovit  actionem,  whether  for  a  valuable  considera-  solvent,  after  hii 

**  tion  or  otherwise,  no  person  shall,  after  the  commencement  of  the  »mpnw>nment 

**  imprisonment  of  such  prisoner,  avail  himself  or  herself  of  any  execu- 

"  tion  issued,  or  to  be  issued,  upon  any  judgment  obtained,  or  to  be  ob- 

"  tained,  upon  such  warrant  of  attorney  or  cognovit  actionem,  either  by 

"  seizure  and  sale  of  the  property  of  such  prisoner,  or  any  part  there- 

"  of,  or  by  sale  of  such  property  theretofore  seized,  or  any  part  thereof ; 

"  but  that  any  person  or  persons,  to  whom  any  sum  or  sums  of 

*'  money  shall  be  due  in  respect  of  any  such  warrant  of  attorney,  or 

'^  cognovit  actionem^  shall  and  may  be  a  creditor  or  creditors  for  the 

*'  same,  under  that  act."     On  this  statute  it  has  been  holden,  that  a 

sale  of  the  goods  of  an  insolvent,  under  a  Jieri  facias,  issued  upon  a 

warrant  of  attorney  given  by  the  insolvent,  is  invalid^  if  it  take  place 

after  the  commencement  of  the  insolvent's  imprisonment,  notwith- 

standing  the  goods  may  have  been  seized  under  the  writ,  before  the 

imprisonments      But  doubts    having  arisen,   whether  warrants  of  Warrants  of at- 

attorney  executed  by  insolvent  debtors^  before  adjudication  made  in  y^  iSolvent 

the  matter  of  their  petition,  pursuant  to  the  several  acts  passed  for  debtors  before 

adjudicauon, 
their  relief,  were  to  be  deemed  secret  warrants  of  attorney^  within  not  within  8 

the  meaning  and  provisions  of  the  3  Geo.  IV.  c.  39,  it  was  declared  ^^'  ^^'^'  ^®* 
and  enacted  by  a  subsequent  statute  \  that  "  such  warrants  of  attor- 
ney, executed  and  to  be  executed  as  aforesaid,  are  not  within  the 
meaning  and  provisions  of  the  said  act  of  3  Geo.  IV.  c.  39  ;  and 
**  that  the  same  have  been,  are,  and  shall  be  valid  and  efFectual,  any 
*'  thing  in  the  said  last  mentioned  act,  or  in  any  act  extending  the  pro- 
"  visions  thereof,  notwithstanding." 

An  affidavit  made  by  an  attesting  witness  to  the  warrant  of  attor-  Decisions  on 
ney,  and  filed  with  it,  merely  stating  its  date,  and  that  he  saw  the  ^*^  "tat"^- 
party  execute  the  same,  without  specifying  the  day  on  which  it  was 
executed,  has  been  deemed  insufficient,  under  the  statute  3  Geo.  IV.  c. 
39.  §  1 ;  and  the  sheriff,  who  had  seized  and  sold  goods  under  a 
writ  issued  at  the  suit  of  a  judgment  creditor,  on  a  judgment  entered 
upon  the  warrant  of  attorney,  was  holden  to  be  liable  to  the  as- 
signees of  the  party  whose  goods  were  seized,  in  an  action  of  trover, 
a  commission  of  bankrupt  having  been  issued  against  him,  after  the 
seizure  and  before  the  sale  S  But  in  order  to  let  in  the  objection  that 
the  statute  has  not  been  complied  with,  it  must  first  appear  that  there 

*  Kelcey  t;.Minter,  1  Bing.  N,R.  721.  "^  DUlon  v.  Edwards,  8  Moore  &  P. 

I  Hodges,  177.  1  Scott,  616.  S.  C.  ^0. 

»»  1 1  Geo.  IV.  &  I  W.  IV.  c.  88.  S-  «. 
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is  a  valid  commission  against  the  party ;  and  it  seems,  that  it  lies  upon 
him  who  seeks  to  impeach  the  warrant  of  attorney,  to  shew  that  it  was 
not  filed  ». 


CompouodiDg  In  the  Common  Pleas,  where  part  of  the  penalty  went  to  the 

^*°*^  «c    n*     ^  crown,  it  was  formerly  usual  to  give  notice  to  the  solicitor  to  the 

treasury,  and  the  consent  of  one  of  the  king's  counsel  or  Serjeants 
must  have  been  obtained,  before  the  motion  could  have  been  granted, 
for  leave  to  compound  a  penal  action  ^ :  And,  by  a  general  rule  of  all 
the  courts'  ^,  *'  leave  to  compound  a  penal  action  shall  not  be  given, 
in  cases  where  part  of  the  penalty  goes  to  the  crown,  unless  notice 
shall  have  been  given  to  the  proper  officer ;  but  in  other  cases,  it 
may." 

*  Aireton  v,  DavLi,  8  Moore  &  S.  138.  see  Tidd  Frac  9  Ed.  657. 

9  Bing.  740.  S.  C.  "^  R.  H.  8  W.  IV.  reg,  I.  §  99.    8 

>>  Hpwanl  V,  Sowerby,  1  Taunt  108.  Bam.  &  Ad.  889.  8  Bug.  808.  %  Crompi 

Sheldon  v.  Mumford,  6  Taunt  868 ;  and  &  J,  196. 


CHAP,  XXIL 


€tf  Judgments  hy  Confession^  and  Default  ;  the 
Assessment  of  Damages,  hy  Reference  to  the 
Master  or  Prothonotaries,  iyr  hy  Writ  of  In- 
quiry ;  and  Proceedings  on  the  Statute  8  &  9 
W.  III.  r.ll.  §8. 


ao* 


W  HEN  the  defendant,  having  no  merits,  cannot  compromise  or  com*  Confeismg 
pound  the  action,  it  is  usual  for  him  to  confess  it,  or  let  judgment  go     ^"' 
by  default.    In  the  former  case,  it  is  said  to  have  been  the  constant  Before  declara< 
practice  in  the  Common  Pleas,  to  take  cognovits  before  declaration,  '^^^^ 
and  judgments  have  been  entered  thereon :  which  practice  was  recog- 
nised by  a  decision  of  that  court  * ;   and  it  has  been  since  allowed  in 
the  King's  Bench  ^.     So,  in  the  Exchequer,  it  haa  been  holden  that  a 
cogMmt  may  be  given  after  process  sued  out,  and  before  it  is  served  <^. 
A  mere  cognxmi  need  not  be  stamped,  unless  it  contain  any  terms  of  Stamping  co^- 
agreement  between  the  parties  ^.    And  it  does  not  require  a  stamp,  *''^'^' 
although  the  plaintiff,  at  the  time  of  its  execution^  undertake,  on  a 
separate  paper,  to  give  the  defendant  time  ®.     But  judgment  and 
execution  on  a  coginomty  embodying  a  matter  of  agreement  of  20^ 
value,  were  set  aside  with  costs,  for  want  of  a  stamp  on  the  cogfM)v\i : 
The  court,  however,  suffered  it  to  remain  on  the  file  ;  and  it  lumng 
been  afterwards  stamped,  a  fresh  judgment  was  s^ned,  and  execution 
taken  out  thereon  ^ 


*  Webb  V.  Aspinall,  7  Taunt  701.  1 
"Moore,  4i2S.S.C. 

^  Charlwood  p.  Mauley,  1  Leg.  Obs. 
126.  174,  5.]  2;  Leg.  Obs.  61,  2.  S.  C. 
Morley  v.  Hall,  2  DowL  Rep.  494.  per 
Taunlon,  J. 

*  Kerbey  v.  Jenkins,  2  Tyr.  Rep.  499. 
and  sec  Wade  v.  Swift,  8  Price,  513. 

*  Anon,  jfcr  Cur.  M.    42    Geo.  III. 


K.  B.  Ames  v.  Hill,  2  Bos.  &  P.  150. 
C.  P.  Reardon  v.  Swaby,  4  East,  188. 
Jay  V,  Warren,  1  Car.  &  P.  5S2.  per  jib- 
boU,  Ch.  J. ;  and  see  4  Leg.  Obs.  76. 
Green  v.  Gray,  1  DowL  Rep.  350.  4  Leg. 
Obs.  203.  S.  C.;ier  Taunton,  J. 

*  Morley  v.  HaU,  2  Dowl.  Rep.  494. 
per  TauTUon,  J. 

'  Pitman  v.  Humfrcy,  2  Tyr.  Rep.  500. 
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Attoraey**  pre-  In  the  King's  Bench,  a  cognovit  given  \>y  a  defendant  in  custody 
on  givi^gc^-  ^^  mesne  process,  was  deemed  valid,  although  no  attorney  was  present 
novU  by  prison-    ^^  the  part  of  the  defendant,  unless  it  were  shewn  that  some  undue 

advantage  was  taken  of  him*.  But,  in  the  Common  Pleas,  if  a 
cognovit  were  given  by  a  prisoner  in  custody  of  a  sheriff's  officer, 
it  seems  that  an  attorney  must  have  been  present  on  behalf  of  the 
defendant,  to  attest  the  execution  of  it  ^ ;  and  where  a  defendant, 
on  being  arrested  by  a  sheriff's  officer,  gave  a  cognovit  to  the  plain- 
tiff, who  was  attorney  in  the  cause,  without  an  attorney  being  pre- 
sent on  his  part,  such  cognovit  was  holden  to  be  void,  by  the  court  of 
Common  Pleas,  though  the  plaintiff  swore  he  did  not  know  that  the 
defendant  was  in  custody  ^ :  And  now,  by  a  general  rule  of  all  the 
courts  ^,  "  no  cognovit  actionem  given  by  any  person  in  custody  of 
the  sheriff,  or  other  officer,  upon  mesne  process,  shall  be  of  any  force, 
unless  there  be  present  some  attorney  on  behalf  of  such  person  in 
custody,  expressly  named  by  him,  and  attending  at  his  request,  to 
inform  him  of  the  nature  and  effect  of  such  cognovit^  before  the  same 
is  executed  ;  which  attorney  shall  subscribe  his  name  as  a  witness  to 
the  due  execution  thereof,  and  declare  himself  to  be  attorney  for  the 
defendant,  and  state  that  he  subscribes  as  such  attorney/'  On  this 
rule,  the  court  will  set  aside  a  cognovit,  and  the  proceedings  thereon, 
unless  it  appear  to  have  been  given  in  the  presence  of  an  attorney, 
named  by  the  prisoner,  and  attending  at  his  request  ^.  And  if  a  de- 
fendant has  reason  to  suppose  he  is  in  custody,  a  cognovit  given  by 
him  at  that  time  will  be  bad,  if  an  attorney  be  not  present''.  But  the 
declaration  of  an  attorney,  required  by  the  rule,  that  he  is  the  at- 
torney of  the  defendant,  in  attesting  the  execution  of  a  cognovit,  need 
not  be  made  in  writing  on  the  cognovit '. 
'Withdrawing  When  the  confession  is  afler  plea  pleaded,  the  defendant's  attorney, 

in^iction!"  ***"  ®'  ^^*  clerk,  used  formerly  to  come  in  person  before  the  Master,  to 

*  Lee  v.  Thurston,    1  Chit.  R.  267 ;  &  Ad.  384.  8  Bing.  2d8,  9.  2  Cromp.  & 

and  see  Hodgkinson  v.  Wballey,  2  Cromp.  J.  188. 
&  J.  86.  (a.)  *  Fisher  v.  Nicholas,  {or  Papanicholas,) 

^  Paul  V.  Cleaver,  2  Taunt  360.  Webb  2  DowL  Rep.  251.  2  Cromp.  &'m.  215. 

V.  Asptnall,  7  Taunt  701.   1  Moore,  428.  4  ly.  Rep.  44.    8  Leg.  Obs.  76.  S.  C 

S.  C     Arnold  v.  Lowe,  7  Taunt  70S.  Excheq. 
(a.)  f  Turner  t;.  Shaw,  2  Dowl.  Rep.  244. 

""  Webb  V.  Aspinall,  7  Taunt  701.  1  7  Leg.  Obs.  524,  5.  8.  C.  Excheq. ;  but 

Moore,  428.  S.  C. ;  and  see  Paul  v.  Clea.  see  Bligh  v.  Brewer,  I  Cromp.  M.  &  R. 

rer,  2  Taunt  360.      Arnold  v.  Lowe,  T.  651.  5  T^r.  Rep.  222.  3  DowL  Rep.  266. 

57  Geo.  HL  C.  P.  7  Taunt  703.  (a.)  S.  C. 
Tidd  Prac,  9  fid.  550.  560.  <  Robinson  v.   Brookkbank,   4   DowL 

«  R.  H.  2  W.  IV.reg.  1.  § 72.  3  Barn.  Rep.  395.  11  Leg.  Obs.  407.  &  C. 
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withdraw  it,  in  the  King's  Bench  * ;  but  this  was  deemed  unnecessary 
in  the  Common  Pleas  ^ :  And,  by  a  general  rule  of  all  the  courts  <^, 
**  where  the  defendant,  after  having  pleaded,  is  allowed  to  confess  the 
action,  he  may  withdraw  his  plea  in  person,  without  the  appearance  of 
the  attorney  or  his  clerk  for  that  purpo8e,^before  the  officer  of  the 


court. 


*i 


Judgment  by  default  is  regularly  signed,  either  when  the  defendant  Judgment  by 
does  not  plead  at  all  to  the  action,  or,  when  under  terms  of  pleading  ^ases  signed. 
issuably,  he  does  not  plead  an  issuable  plea ;  or  when  his  plea  is  not 
adapted  to  the  nature  of  the  action,  or  maybe  considered  as  a  nuUity ; 
or,  in  some  cases,  when  his  plea  is  false  and  vexatious ;  or  in  general, 
when  it  is  not  pleaded  in  due  tim^,  or  proper  manner  ^  :  and  if  the 
defendant  plead  in  abatement^  without  an  affidavit  of  the  truth  of  the 
plea  ®,  or  with  an  affidavit  sworn  several  days  before  the  delivery  of 
the  declaration';   or  a  plea  of  tender^  without  paying  money  into 
court  s ;  or  several  pleas,  avowries  or  cognizances^  without  a  rule  for 
that  purpose  when  required  ^ ;  or  any  plea  which  ought  to  be  signed 
by  counsel  or  a  seijeant,  without  its  being  so  signed ' ;  or  if,  after 
craving  oyer  of  a  deed,  he  do  not  set  forth  the  whole  of  it  S  the 
plaintiff,  in  either  of  these  cases,  may  sign  judgment  as  for  want  of  a 
plea. 

A  judgment  by  c2^tf//,  is  interlocutory  or  final:  After  interlocutory  Interlocutory,  or 
judgment,  the  amount  of  the  damages  sustained  by  the  plaintiff  is 
ascertained,  either  by  reference  to  the  Master  in  the  King's  Bench,  or  interlocutory, 
prothonotaries  in  the  Common  Pleas,  or  one  of  the  Masters  in  the    ^^  ascertained. 
Exchequer ;  or  by  writ  of  inquiry  in  ordinary  cases,  or  on  breaches 
suggested  under  the  statute  8  &  9  W.  III.  c.  11.  ^  8.    The  plaintiff, 


*  Anon.  1  Ld.  Raym.  345.   Imp.  K.  B. 
10  Ed.  422. 

^  Imp.  C.  P.  7  Ed.  430.  Tidd  Phxc  9 
Ed.  560. 

*  R.  H.  2  W.  IV.  reg.  1.  §  100.  3 
Barn.  &  Ad.  389. 8Bing.  303, 4.  2Cromp. 
&  J.  196. 

^  Tidd  Prac.  9  Ed;  663,  &c 

*  WiUoQ  V,  Palmer,  Pr.  Reg.  C  P. 
4.  De  la  Fountain  v.  Mings,  ixL  ib*  Phelps 
th  Lewis,  Forrest,  1 44 ;  and  see  Sherman  v. 
Alvarez,  1  Str.  639.  2  Ld.  Raym,  1409. 
&  C.  Bray  v.  Hdler,  2  Moore,  213 ; 
but  see  Pether  v*  Shelton,  1  Str.  638. 

'  Bower   (or  Westerdale)  v.  Kemp,   1 


Cromp.  &  J.  287.  1  Tyr.  Rep.  260.  1 
DowL  Rep.  281.  S.  C.  Johnson  v.  Pop- 
plewell,  2  Cromp.  &  J.  644.  2  Tyr.  Rep. 
715.  S.  C. ;  but  see  Lang  v.  Comber,  4 
East,  348.  Baskett  v.  Barnard,  4  Maule 
&  S.  332.  1  Tyr.  Rep.  261.  (a.) 

s  Pether  v.  Shelton,  1  Str.  638.  Bray 
V.  Booth,  Barnes,  252. 

«»  R.  H.  2  W.  IV.  rvg.  1.  §  34.  3 
Barn.  &  Ad.  378.     8  Bing.  293. 

<  TIdd  Prac,  9  Ed.  671,  2,  3. 

^  Wallace  v.  Duchess  of  Cumberland,  4 
Durnf.  &  E.  370.  Slater  v.  Home,  £. 
34  Geo.  HI.  K.  B.  Lockhart  v.  Mack- 
reth,  5  Durnf.  &  E.  662,  3. 
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OF  REFERENCE  TO  THE  MASTER,  &C. 


Rule  or  order 
of  reference  to 
Muter,  &c. 


Serrice  of. 


in  the  King's  Bench,  must  sign  interlocutory  judgment,  before  be 
can  have  a  rule  to  refer  it  to  the  Master  to  compute  principal  and 
interest  on  a  bill  of  exchange,  whether  it  be  a  judgment  for  want  of 
a  plea,  or  on  demurrer  %  or  for  not  producing  the  record  \  This 
rule,  however,  may  be  obtained  on  the  day  on  which  interlocutory 
judgment  is  signed  for  want  of  a  plea  ^,  or  for  not  producing  the 
record  ^ ;  but  where  it  is  signed  on  demurrer,  it  has  been  the  practice 
not  to  move  for  the  rule  until  the  following  day  * ;  and  in  that  court, 
the  rule  absolute  for  computing  principal  and  interest  on  a  bill  of 
exchange,  must  be  served  on  the  defendant  before  final  judgment  can 
be  signed,  as  well  as  the  rule  nisi  ^  In  the  Common  Pleas,  a  rule 
absolute  maybe  drawn  up  by  the  secondaries  during  term,  on  a  judge's 
order  dated  in  vacation  s. 

In  the  King's  Bench,  service  of  a  rule  nisi  to  compute,  by  putting 
it  under  the  door  of  the  defendant's  chambers,  is  not  sufficient, 
although  the  laundress  state  that  the  defendant  will  probably  have 
the  rule  in  the  course  of  the  day  ^  :  and  it  is  not  sufficient  to  serve 
the  rule,  by  leaving  it  at  the  lodgings  of  the  defendant,  with  his  land- 
lady, without  an  acknovi.:ledgment  from  the  defendant  that  he  has 
received  it  *.  But  where  an  attorney  has  been  served  with  process  at 
chambers,  from  which  he  afterwards  goes  away  to  an  unknown  resi- 
dence, a  rule  to  compute  may  be  served,  by  leaving  a  copy  at  those 
chambers,  (they  being  his  last  place  of  abode,)  and  sticking  another  up  in 
the  King's  Bench  office  K  And  after  the  court  had  given  leave  to  stick 
up  a  notice  of  declaration  in  the  King's  Bench  ofiice,  it  having  been 
impossible  to  find  the  defendant,  they  granted  leave,  on  the  same 
motion,  to  stick  up  a  rule  nisi  to  compute,  and  afterwards  the  rule 
absolute,  in  that  ofiice  \  on  an  afiidavit  shewing  what  endeavours  had 
since  been  made  to  find  the  defendant  K  In  the  Exchequer,  service 
of  a  rule  nisi  to  compute,  on  the  mother  of  the  defendant,  at  his 


*  Burton  v.  Stanley,  M.  67  Geo.  III. 
6  Maule  &  S.  S82. 

^  Moses  0.  Compton,  id,  S81. 

*  Pooock  V.  Carpenter,  8  Maule  &  S. 
109. 

*  Russen  v.  Hayward,  5  Barn.  &.  Aid. 
752.  1  DowL&  R.  444.  S.  C. 

*  Poeock  p.  Carpenter,  8  Maule  &.  8: 
109 ;  and  see  Gordon  v.  Corbett,  8  Smith 
R.179. 

'  Bank  of  England  v.  Atkins,  1  Chit. 
R.  466.  Dawson  v.  Sladford,  uL  468 ; 
and  see  Geoige  o.  Baynton,  6  L^.  Obs. 


124,  6.  per  Tatinton,  J.  Tidd  Prac  9 
Ed.  578. 

'  Swaine  v.  Stone,  4  Moore  &  S.  584. 

^  Strutton  V.  Hawkes,  8  DowL  Rep. 
25. 

'  Gardner  v.  Green,  8  Dowl.  Rep.  SiS, 
9  Leg.  Obs.  848.  S,Cper  PtUtescn,  J. 

^  Sealey  v.  Robertson,  2  DowL  Rep. 
568.  8  Leg.  Obs.  881.  S.  Cper  PoUeaan^ 
J. 

1  Bitwm  V.  Stittle,  1  Har.  &  W.  672 ; 
but  see  Martin  v.  Colvill,  2  DowU  Rep. 
694. 
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rebidenoe,  has  been  deemed  sufficient  *.  But  a  rule  msi  to  compute 
having  been  left  at  the  apartments  of  a  defendant,  in  which  there  was 
no  person,  although  it  was  ascertained  that  the  defendant  resided 
there,  was  holden  not  to  be  good  serviced  So,  a  rule  niii  to  com- 
pute, served  by  leaving  a  copy  at  a  warehouse  where  the  bill  of 
exchange  was  made  payable,  but  which  was  shut  up  at  the  time,  was 
deemed  insufficient^.  And  where  the  rule  was  served  at  York,  on 
the  day  cause  was  to  be  shewn,  it  was  deemed  insufficient  to  authorize 
making  the  rule  absolute,  although  ten  days  had  elapsed  after  the  ser- 
vice^. When  there  are  two  defendants,  service,  in  the  King's 
Bench,  should  be  on  both  ^  But,  in  the  Exchequer,  where  several 
defendants  suffer  judgment  by  default,  in  action  on  a  promissory 
note,  service  of  the  rule  on  one,  is  service  on  both'.  And  it  is 
sufficient,  in  all  the  courts,  to  serve  a  copy  of  the  rule,  without  shew- 
ing the  original  <• 

The  writ  of  inquiry  of  damages  is  either  at  common  law,  or  by  Writof  inquiry, 
statute.    Before  the  late  act  for  the  more  speedy  judgment  and  exe-  before^Itat"*!^*^ 
cution,  in  actions  brought  in  his  majesty's  courts  of  law  at  Westmins^  W.  IV.  c.  7. 
ter,  and  in  the  court  of  Common  Pleas  of  the  county  palatine  of 
Lancaster  \  &c.  writs  of  inquiry  could  only  have  been  made  return- 
able in  term  time  ^ ;  and  consequently,  when  they  were  executed  in 
vacation^  the  plaintiff  must  have  waited  until  the  ensuing  term,  before 
he  could  have  obtained  final  judgment,  or  taken  out  execution.    This  May  now  be 
practice  having  occasioned  great  delay,  by  reason  of  the  interval  be-  ^  any davtobe 
tween  the  terms,  it  was  enacted  by  the  above  statute  \  that  "  any  named  therein. 
"  writ  of  inquiry  of  damages,  to  be  issued  in  or  by  either  of  the  said 
"  courts,  by  whatever  form  of  process  the  action  may  have  been  com- 
«'*  menced,  may  be  made  returnable,  and  be  returned  on  any  day  cer- 
**  tain,  in  term  or  vacation,  to  be  named  in  such  writ ;  and  such  writ 
**  shall  be  as  valid  and  effectual,  as  if  the  same  had  been  returnable 
**  according  to  the  course  of  the  common  law." 

*  Warren  v.  Smith,  2  Bowl.  Rep.  216.       424.  4Tyr.  Rep.  282.  2  DowL  Rep.  S64. 
^  Chaffers  v.  Glower,  5  Dowl.  Rep.  81.       S.  C. 

12  Leg.  Oba.  75.  S.  C. ;  and  see  Alanson  '  Bellairs  v.  Poultney,  6  Maule  &  S. 

v.  Walker,  S  Dowl.  Rep.  2bS.per  Gumey,  230.  I  Chit  R  466,  7.  (a.)  S.  C.  K.  B. 

B. ;  but  see  Payett  v.  Hill,  2  DowL  Rep.  Holmes  v.  Senior,  4  Moore  &  P.  828.  7 

688.  Kmb.  contra.   Ante,  246.  Bing.  162.  S.  C.  C  P.  Poole  v.  Sweeting, 

"  Castlev.  Sowerby,  4Dowl.  Rep.669.  1  Price  N.  R.  171.  Excheq.;   and  see 

*  Farrell  v.  Dale,  2  Dowl.  Rep.  16.  6  Tidd  Prac.9  Ed.  572. 
Leg.  Obs.  815.  S.  C.  "  Sut  1  W.  IV.  c.  7. 

*  Flindt  V,  Bignell  &  another,  M.  56  >  Tidd  Prac.  9  Ed.  574. 
Geo.  III.  E.  B.  1  Chit.  R.  466.  (a.)  ^  §  1. 

'  Figgins  V.  Ward,    2  Cromp.  &  M. 
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r>efore  whom 
c  xecuted. 


rood  jury,  on 
.iquiry. 


>Jotice  of  iti- 
luiry,  to  whom 
iven. 


n 


I  n  joiot  action. 

In  country 
V  auses. 


'lust  be  giren 
"I  town. 

i'l  Exchequer. 


The  writ  of  inquiry,  in  ordinary  cases>  may  be  executed,  on  due 
notice,  before  the  sheriff  or  his  deputy  » ;  or,  by  leave  of  the  court, 
under  special  circumstances,  before  the  chief  justice  ^  or  a  judge  of 
assize,  as  an  assistant  to  die  sheriff^:  and,  in  the  latter  case,  it  was 
formerly  usual  to  move  the  court,  foe  the  sheriff  to  return  a  good 
jury  <* :  But,  by  a  general  rule  of  all  the  courts^,  "  there  shall  be  no 
rule  for  the  sheriff  to  return  a  good  jury,  upon  a  writ  of  inquiry ;  but 
an  order  shall  be  made  by  a  judge  upon  summons,  for  that  purpose.'* 
Since  the  making  of  this  rule,  the  costs  of  a  good  jury,  upon  the  exe- 
cution of  a  writ  of  inquiry,  are  allowed  on  taxation  ®. 

The  notice  of  inquiry  should  be  in  writing  ';  and  if  the  defendant 
has  appeared,  and  his  attorney  be  known,  it  should  be  delivered  to 
such  attorney^:  but  if  the  defendant  have  not  appeared,  or  his  attor- 
ney be  unknown,  the  notice  should  be  delivered  to  the  defendant  him- 
self, or  left  at  his  last  place  of  abode ':  and,  in  a  joint  action^  the 
notice  of  inquiry  ought  to  be  given  to  both  defendants  '.  In  country 
causes,  it  seems  that  in  the  King's  Bench  <,  as  well  as  in  the  Common 
Pleas  ^  notice  of  inquiry  might  formerly  have  been  given  either  to  the 
attorney  in  the  country,  or  to  the  agent  in  town  ;  but  it  was  after- 
wards determined,  in  the  King's  Bench,  that  if  an  attorney  were 
employed,  notice  of  inquiry  should  be  delivered  to  the  agent  in  town, 
who  issued  the  subpoenas^  and  not  to  the  attorney  in  the  country  K 
And  now,  by  a  general  rule  of  all  the  courts  \  *'  notice  of  inquiry 
shall  be  given  in  town."  In  the  Exchequer,  notices  of  inquiry  were 
formerly  required  to  be  entered  by  the  attomies  or  side  clerks  of  the 
office  of  pleas,  in  the  book  of  orders  kept  in  such  office,  and  a  written 
notice  of  such  entries,  left  at  the  seat  in  the  said  office,  of  the  attorney  or 
derk  in  court  concerned  for  the  defendant,  or  at  his  chambers,  or  place 
of  residence  * :  Therefore,  where  the  notice  of  executing  a  writ  of 
inquiry  was  served  upon  the  defendant  personally,  and  not  upon  his 
attorney  or  clerk  in  court,  the  service  was  holden  to  be  insufficient™. 


»  Denny  v.  Trapnell,  2  WHa.  379. 

^  Tidd  Prac.  9  Ed.  676. 

*  Id,  484.  486.  676.  787. 

•»  R.  HL2 W.I V.reg. I.  §  101.  SBarn. 
&  Ad.  S89.  8  Bing.  304.  2  Cromp.  &  J. 
197.     • 

^  Wilkinson  v,  Malin,  1  Cromp.  &  M. 
237.  8  Tyr.  Rep.  255.  1  Dowl.  Rep. 
630.  S.  C. 

'  Tidd  Prac.  9  Ed.  676. 

B  BeU  o.  Trevera,  M.  23  Geo.  III. 


K.  B.  3  East,  669. 

^  Smith  o.  Lacock,  Barnes,  306. 

*  Hayes  v.  Perkins,  3  East,  668. 

k  R.  H.  2  W.  IV.  ng.  1.  §  67.  S 
Barn.  &  Ad.  381.  8  Bing.  296.  2  Cromp. 
&  J.  67. 

1  R.  H.  39  Geo.  III.  in  Scac.  Man. 
Ex.  Append.  224.  8  Price,  603,  4. 

"*  Brooks  V,  Till,  2  Younge  &  J.  276  ; 
but  see  Knibbs  v,  Hopcraft,  10  Price,  147, 
semb.  contra. 
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But  now,  by  a  rule  of  that  court  *,  all  notices  are  required  to  be  given 
by  and  to  the  attomies  in  the  cause.  Notice  of  the  execution  of  a  writ 
of  inquiry,  however,  was  allowed  to  be  served,  by  sticking  it  up  in 
the  office,  and  leaving  a  copy  of  it  at  the  defendant's  last  place  of 
abode,  though  neither  the  process,  nor  notice  of  declaration,  had  been 
personally  served  \ 

Short  notice  of  inquiry,  is  two  days  at  least  ^ :  but  a  defendant  who  Short  notice  of 
is  under  terms  to  take  short  notice  of  trial,  is  not  bound  to  take  short  *'^9"*'7* 
notice  of  inquiry  \    A  term's  notice  of  inquiry  might  formerly  have  Term's  notice. 
been  given,  in  the  King's  Bench,  before  the  first  day  in  full  term  ®  : 
In  the  Common  Pleas,  it  must  have  been  given  before  the  essoign  day 
of  the  Jifthf  or  other  subsequent  term  ':  But,  by  a  general  rule  of  all 
the  courts  ^^  "  where  a  term's  notice  of  inquiry  is  required,  such  notice 
may  be  given  at  any  time  before  the  Jirst  day  of  term."    There  were  Notice  of  in- 
formerly  different  rules,  in  the  King's  Bench **,  Common  Pleas*,  and  Sefeniant'Sler 
Exchequer  of  Pleas  \  as  to  the  notice  of  inquiry,  where  the  de-  ^^^  of  t"al» 
fendant,  afler  notice  of  trial,   suffered  judgment  to  go  by  default,  or  by  default,  or 
demurred  to  the  declaration,  replication,  or  other  subsequent  plead-  ^e""»»f»  'o^®- 
ing ;  or  in  case  the  defendant  pleaded  a  plea  in  bar,  or  rejoinder,  &c. 
to  which  the  plaintiff  demurred:  But  now,  by  a  general  rule  of  all  the 
courts  ^  ''  in  all  cases  where  the  plaintiff  in  pleading  concludes  to  the 
country,  the  plaintiff's  attorney  may  give  notice  of  trial,  at  the  time 
of  delivering  his  replication,  or  other  subsequent  pleading ;  and  in 
case  issue  shall  afterwards  bejoined,  such  notice  shall  be  available ; 
but  if  issue  be  not  joined  on  such  replication,  or  other  subsequent 
pleading,  and  the  plaintiff  shall  sign  judgment  for  want  thereof,  and 
forthwith  give  notice  of  executing  a  writ  of  inquiry,  such  notice  shall 
operate  from  the  time  that  notice  of  trial  was  given  as  aforesaid  :  and 
in  all  cases  where  the  defendant  demurs  to  the  plaintiff's  declaration, 
replication,  or  other  subsequent  pleading,  the  defendant's  attorney,  or 


•  R.  M.  1  W.  IV.  reg,  II.  §  7.  Ezcheq. 
Dax.  Append,  xxviii,  iz.  1  Cromp.  &  J. 
877.    1  Tyr.  Rep.  169. 

^  Watson  t>.  Delcroix,  8  Dowl.  Rep. 
896.  4  lyr.  Rep.  866.  8  Cromp.  &  M. 
48d.  &C. 

°  Butler  0.  Johnson,  BarneSi  SOI.  Pr. 

Reg.  390.  S.  C. 

*  Stevens  (or  Stephens)  v.  Pell,  8  DowL 
Rep.  866.  8  Cromp.  &  M.  481.  4  Tyr. 
Rep.  867.  S.  C. 

«  Imp.  K.  B.  10  Ed.  418. 

f  R.  R  13  Geo.  II.  reg.2.  C.  P.  ;  and 


see  Tidd  Prac.  9  Ed.  577. 

s  R.  H.8W.  IV.n^.  I.§58.  SBarn. 
&  Ad.  881.  8  Bing.  805.  8  Cromp.  &  J. 
188. 

>"  R.  H.  8  Geo.  I.  K.  B. 

1  R.  H.  6  Geo.  I.  reg.  I.  R.  T.  10 
Geo.  I.  C.  P. 

k  R  T.  80  &  87  Geo.  II.  §  4.  Man. 
Ex.  Append.  811  ;  and  »ee  Tidd  Prac,  9  . 
Ed.  678,  9. 

«  R.  H.  8  W.  IV.  Tfg.  I.  §  69.  3  Bam. 
&  Ad.  381,  8.  8  Bing.  896.  8  Cromp.  & 
J.  184. 
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OF   THE  WRIT   OF   INQUIRY. 


Conttnuuice^  or 
countermand,  of 
noticeof  inquiry. 


Proceedings  to 
be  bad  at  return 
of  inqiury,  in 
ordinary  cases. 


Rule  for  judg- 
ment unneces- 
sary, on  writ  of 
inquiiy. 


the  defendant  if  he  plead  in  person,  shall  be  obliged  to  accept  notice 
of  executing  a  writ  of  inquiry,  on  the  back  of  the  joinder  in  demurrer ; 
and  in  case  the  defendant  pleads  a  plea  ih  bar,  or  rejoinder,  &c.  to 
which  the  plaintiff  demurs,  the  defendant's  attorney,  or  the  defendant 
if  he  plead  in  person,  shall  be  obliged  to  accept  notice  of  executing  a 
writ  of  inquiry,  on  the  back  of  such  demurrer."  In  the  King's 
Bench,  the  continuance,  or  countermand,  of  notice  of  inquiry  must 
formerly  have  been  delivered  to  the  agent  in  town,  and  not  to  the 
attorney  in  the  country*:  but  now,  by  a  general  rule  of  all  the 
courts  \  '*  notice  of  continuance  of  inquiry  shall  be  given  in 
town ;  but  countermand  of  notice  of  inquiry  may  be  given  either  in 
town  or  country,  unless  otherwise  ordered  by  the  court  or  a  judge." 

At  the  return  of  the  writ  of  inquiry,  in  ordinary  cases,  it  is  enacted 
by  the  speedy  judgment  and  execution  act^',  that  **  a  rule  for  judg- 
"  ment  may  be  given,  costs  taxed,  and  final  judgment  signed,  and  ex- 
"  cution  issued  forthwith ;  unless  the  sheriff,  or  other  officer  before 
"  whom  the  same  may  be  executed,  shall  certify  ^  under  his  hand, 
"  upon  such  writ,  that  judgment  ought  not  to  be  signed,  until  the  defend- 
"  ant  shall  have  had  an  opportunity  to  apply  to  the  court,  to  set  aside 
"  the  execution  of  such  writ,  or  one  of  the  judges  of  the  said  court 
"  shall  think  fit  to  order®  the  judgment  to  be  stayed,  until  a  day  to  be 
*'  named  in  such  order.  Provided  always,  that  in  case  the  signing  of 
"  judgment  on  such  writ  shall  be  postponed,  by  reason  of  such  certi- 
**  ficate  01  order,  or  by  the  choice  of  the  plaintiff  or  otherwise, 
**  and  judgment  shall  be  afterwards  signed  thereon,  such  judgment 
"  shall  be  entered  of  record,  as  of  the  day  of  the  return  of  such  writ, 
"  unless  the  court  shall  otherwise  direct." 

In  the  King's  Bench,  the  plaintiff  must  formerly  have  given  a  rule 
for  judgment  with  the  clerk  of  the  rules,  on  the  return  day  of  the 
writ  of  inquiry,  which  expired  in  four  days  ' :  This  practice  is  recog- 
nised by  the  above  statute :  In  the  Common  Pleas,  there  was  no  rule 
for  judgment  given  on  the  return  of  the  inquiry,  but  the  plaintiff's 
attorney  waited  four  days  after  the  return  day,  inclusive  of  both 
days ;  after  which,  the  inquisition  being  previously  obtained  firom  the 
sheriff,  the  prothonotaries  would  have  taxed  the  costs  thereon  > :  And 
now,  by  a  general  rule  of  all  the  courts  \  "  after  the  return  of  a  writ  of 


*  Imp.  K.  B.  10  Ed.  416.  TiddPhic. 
9  Ed.  97.  680. 

«>  R.  H.  2  W.  IV.  reg.  I.  §  67.  8 
Bam.  &  Ad.  881.  8  Bing.  898.  8  Cronip. 
&  J.  188. 

«  IW.  IV.  C.7.J1. 

'  Append,  to  Tidd  Sup.  1888,  p.  SOO. 


•  Id.  ib. 

'  Clerk  V.  Rowland,  1  Salk.  899. 

«  Imp.  a  P.  7  Ed.  487. 

«»  R.H.  2W.IV.w».L§67.  8Bam. 
&  Ad.  888.  8  Bing.  897,  8.  8  Ciomp.  & 
J.  186. 
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inquiry,  judgment  may  be  signed  at  the  expiration  oi  four  days  from  , 
such  return,  without  any  rule  for  judgment." 

By  other  clauses  of  the  speedy  judgment  and  execution  act*,  which  Entering  and 
relates  to  judgments  on  nonsuit  or  verdict  for  either  party,  as  well  as  r^^^*^ 
to  judgments  on  writs  of  inquiry,  "  every  judgment  to  be  sigpied  by 
'*  virtue  of  that  act,  may  be  entered  and  recorded  as  the  judgment  of 
**  the  court  wherein  the  action  shall  be  depending,  although  the  court 
*'  may  not  be  sitting  on  the  day  of  the  signing  thereof;  and  every  ex-  Teite  of  ezecu- 
"  ecution  issued  by  virtue  of  that  act,  shall  and  may  bear  teste  on  the  ^^°* 
"  day  of  issuing  thereof;  and  such  judgment  and  execution  shall  be 
"  as  valid  and  effectual,  as  if  the  same  had  been  signed  and  recorded, 
*'  and  issued,  according  to  the  course  of  the  common  law  ^.     Pro-  Court  mayorder 
"  vided  always,  that  notwithstanding  any  judgment  signed  or  recorded,  "{JJ^ate?*  cxe- 
''  or  execution  issued,  by  virtue  of  that  act,  it  shall  be  lawful  for  the  cution  stayed,  or 
'<  court  in  which  the  action  shall  have  been  brought,  to  order  such  quj^  granted. 
"  judgment  to  be  vacated,  and  execution  to  be  stayed  or  set  aside, 
"  and  to  enter  an  arrest  of  judgment,  or  grant  a  new  writ  of  inquiry, 
"  as  justice  may  appear  to  require ;  and  thereupon  the  party  affected 
"  by  such  writ  of  execution,  shall  be  restored  to  all  that  he  may 
"  have  lost  thereby,  in  such  manner  as  upon  the  reversal  of  a  judg- 
''  ment  by  writ  of  error  or  otherwise,  as  the  court  may  think  fit  to 
"  direct "  «. 

By  the  statute  8  &  9  W.  III.  c.  11.  §  8,  it  is  enacted,  that  <*  in  Proceeding!  for 
"  all  actions  upon  any  bond  or  bonds,  or  on  any  penal  sum,  for  non-  "■^'""fir  <>*- 
"  performance  of  any  covenants  or  agreements  in  any  indenture,  breaches  sug- 
"  deed,  or  writing  contained,  if  judgment  shall  be  given  for  the  ftat  8  &  9  W. 
'*  plaintiff  on  a  demurrer,  or  by  confession  or  mhil  dicitj  the  plaintiff,  ^^^  c.  11.  §  8» 
**  upon  the  roll,  may  suggest  as  many  breaches  of  the  covenants  and 
**  agreements  as  he  shall  think  fit ;  upon  which  shall  issue  a  writ  to 
"  the  sheriff  of  that  county  where  the  action  shall  be  brought,  to 
*'  summon  a  jury  to  appear  before  the  justices  or  justice  of  assize 
'*  or  msi  prius  of  that  county,  to  enquire  of  the  truth  of  every  one 
'*  of  those  breaches,  and  to  assess  the  damages  that  the  plaintiff  shall 
**  have  sustained  thereby ;  in  which  writ  it  shall  be  commanded  to 
"  the  said  justices  or  justice  of  assize  or  nisi  priuSf  that  he  or  they 
"  shall  make  a  return  thereof,  to  the  court  from  whence  the  same 
"  shall  issue,  at  the  time  in  such  writ  mentioned.    And  in  case  de-  Execution  to 

fendant  or  defendants,  after  such  judgment  entered,  and  before  ^'^^r^ 

any  execution  executed,  shall  pay  unto  the  court  where  the  ac-  mages. 
'*  tion  shall  be  brought,  to  the  use  of  the  plaintiff  or  plaintiffs,  or  his 

•  I  W.  IV.  c.  7.  S  S,  4.  "  Id,  §  4. 
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Judgment  to 
remain,  to  an- 
swer any  further 
breach ;  and 
plaintiff  may 
have  a  tdrefa- 
ciat  thereon, 
against  the  de- 
fendant, &c. 


Writs  of  inquiry, 
under  the  above 
statute,  to  be  ex- 
ecuted before 
sherifli  unless 
otherwise  or- 
dered. 


"  or  their  executors  or  administrators,  such  damages  so  to  be  aa^ 
"  sessed,  by  reason  of  all  or  any  of  the  breaches  of  such  coTenanlSy 
"  together  with  the  costs  of  suit,  a  stay  of  execution  of  the  said  judg^ 
*'  ment  shall  be  entered  upon  record ;  or  if,  by  reason  of  any  execu^ 
*<  tion  executed,  the  plaintiff  or  plaintiffs,  or  his  or  their  executors 
*^  or  administrators,  shall  be  fully  paid  or  satisfied  all  such  damages 
«  so  to  be  assessed,  together  with  his  or  their  costs  of  suit,  and  all 
"  reasonable  charges  and  expenses  for  executing  the  said  execution, 
'^  the  body,  lands  or  goods  of  the  defendant,  shall  be  thereupon 
'*  forthwith  discharged  from  the  said  execution,  which  shall  likewise 
"  be  entered  upon  record.  But,  notwithstanding,  such  judgment 
"  shall  remain,  continue  and  be,  as  a  further  security  to  answer  to 
*'  the  plaintiff  or  plaintiffs,  and  his  or  their  executors  or  administra- 
"  tors,  such  damages  as  shall  or  may  be  sustained  for  further  breach 
"  of  any  covenant  or  covenants,  in  the  same  indenture,  deed,  or 
"  writing  contained ;  upon  which  the  plaintiff  or  plaintiffs  may  have 
*'  a  scire  facias  upon  the  said  judgment,  against  the  defendant,  or 
"  against  his  heir,  terretenants,  or  his  executors  or  administrators, 
*'  suggesting  other  breaches  of  the  said  covenants  or  agreements, 
"  and  to  summon  him  or  them  respectively  to  shew  cause^  why  exe- 
"  cution  shaU  not  be  had  or  awarded  upon  the  said  judgment ;  upoii 
*'  which  there  shall  be  the  like  proceeding  as  was  in  the  action  of 
"  debt  upon  the  said  bond  or  obliglitipn,  for  assessing  of  damages, 
*'  upon  trial  of  issues  joined  upon  such  breaches,  ojr  inquiry  thereof 
**  upon  a  writ  to  be  awarded  in  manner  as  aforesaid ;  and  that  upon 
"  payment  or  satisfaction,  in  manner  as  aforesaid,  of  such  future 
"  damages,  costs  and  charges  as  aforesaid,  all  further  proceedings  oH 
"  the  said  judgment  are  again  to  be  stayed,  and  so  taties  quoties^  and 
"  the  defendant,  his  body,  lands,  or  goods,  shall  be  discharged  out  of 
'*  execution  as  aforesaid."  * 

The  assessment  of  damages  before  a  judge  of  assize  or  nm  prtuf, 
on  breaches  suggested  under  the  above  statute,  being  attended  with 
great  delay  and  expense  to  the  parties,  it  was  enacted  by  the  statute 
3  &  4  W.  IV,  c.  42.  §  16,  that  "  all  writs  issued  under  and  by  vir- 
"  tue  of  the  statute  8  &  9  W.  III.  c  11.  §  8,  shaU,  unless  the  court 
"  where  such  action  is  pending,  or  a  judge  of  one  of  the  superior 
**  courts,  shall  otherwise  order,  direct  the  sheriff  of  the  county 
"  where  the  action  shall  be  brought,  to  summon  a  jury  to  appear 
"  befoip  such  sheriff,  instead  of  the  justices  or  justice  of  assize  or 
"  nisi  prius  of  that  county,   to  inquire  of  the  truth  of  the  breaches 

*  For  the  proceedings  on  this  statute,  breaches  thereon,  see  Tidd  Prac,  9  Ed. 
aud  the  mode  of  su^gesiin^f  ot  assi;;niMg,       583.  68G.  1108. 
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suggefiedj  and  assess  the  damages  that  the  plaintiff  shall  have  sus- 
tained thereby ;  and  shall  conunand  the  said  sherif!^  to  make  re- 
**  turn  thereof  to  the  court  from  whence  the  same  shall  issue,  at  a 
**  day  certain,  in  term  or  in  vacation,  in  such  writ  to  be  mentioned : 
**  and  such  proceedings  shall  be  had,  after  the  return  of  such  writ, 
'*  as  aie  in  the  said  statute  in  that  behalf  mentioned,  in  like  manner  as 
^  if  such  writ  had  been  executed  before  a  justice  of  assize  otnUiprha"- 

This  statute  is  applicable  to  cases  where  breaches  are  susaeited  Construction  of 
on  the  roll,  after  judgment  for  the  plaintiff  on  demurrer,  or  by  con^  jy.  &  42.  $  16. 
fession  or  nihil  dicitf  in  an  action  upon  bond,  or  on  any  penal  sum, 
for  non-performance  of  any  covenants  and  agreements,  in  any  in^^ 
denture,  deed,  or  writing  contained ;  and  does  not  seem  to  extend 
to  those,  where  the  plaintiff  axn^ny  breaches  of  the  conditicm  of  the 
bond,  &c.  in  his  declaration,  or  replication ;  and,  an  issue  or  issues 
being  joined  thereon,  a  veture- facias  is  awarded,  as  well  to  try  the 
issue  or  issues,  as  to  assess  damages  upon  the  breaches  assigned; 
But,  in  cases  to  which  the  statute  applies,  the  plaintiff  need  not  ap-  In  cases  to 
ply  to  the  court  or  a  judge,  for  leave  to  issue  a  writ  to  inquire  of  the  Jlri^V^SnT' 
truth  of  the  breaches  suggested,  and  assess  the  damages  that  he  may  be  issued  of 
hath  sustained  thereby ;  but  may,  if  he  think  fit,  issue  such  writ  as  ^([^ueor- 
a  matter  of  course,  unless  the  court  where  the  action  is  pending,  or  ^'^ 
a  judge  of  one  of  the  superior  courts,  shall  otherwise  order,  and 
proceed  thereon  to  assess  damages,  according  to  the  statute.     For  Direction,  and 
this  purpose,  the  plaintiff  is  authorized,  after  suggesting  breaches  on  j^j,^.^  ^  ° 
the  roll  *,  to  sue  out  a  writ  of  inquiry,  directed  to  the  sheriff  of  the 
county  where  the  action  is  brought ;  commanding  him  to  summon  a 
jury  to  appear  before  htm,  to  inquire,  on  their  oath,  of  the  truth  of 
the  breach  or  breaches  suggested,  and  assess  the  damages  which  the 
plaintiff  shall  have  sustained  thereby;   and  that  he  make  return 
thereof  to  the  court,  at  a  day  certain,  in  term  or  vacation,  to  be 
mentioned  therein  \ 

The  writ  of  inquiry  is  engrossed  on  parchment :  and,  in  the  King's  Signing  and 
Bench,  it  is  sealed  only ;  but,  in  the  Common  Pleas,  it  is  signed  by         °^* 
the  prothpnotaries,  and  afterwards  sealed  ^ ;  and  should  be  delivered  Delivery  of,  to 
to  the  sheriff,  who  will  thereupon  summon  a  jury  for  the  execution 
of  it*    A  copy  of  the  writ  should  also,  it  seems,  be  delivered  to  the  Delivery  of  copy 

_-_  -,  .-  »       m  m  »  to  deflBndant* 

defendant,  or  his  attorney*^:  and,  previously  to  its  execution,  a  tioltcff  ^,  . 

.  .  -  .        .  Notice  of  in- 

of  inquiry®  should  be  given,  in  the  usual  way%  to  inquire  of  the  quiry. 

*  Append,  to  Tidd  Sup*  18SS,  p.  801.         13  Price,  791.  S.  C 

^  Id,  302,  3,  4.  *  Append,  to  Tidd  SitjK  1833,  p.  304. 

*  Tidd  Prac.  9  Ed.  574.  f  Tidd  Prac,  9  Ed.  676. 
^  Gillingbam  v.  Waskett,  M'Clel.  5G8. 
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Proceedings  to 
be  had  at  return 
of  inquiry,  on 
staL  8  A  9  W. 
III.  c  11.  §  8. 


Provisions  of 
sut.  1  W.  IV. 
c.  7.  extended 
to  such  writs  of 
inquiry. 


Writs  of  in- 
quiry, &c.  in 
C.  P.  at  Laur 
outer,  how  re- 
turnable. 


truth  of  the  breaches  suggested,  and  to  assess  the  damages  which  the 
plaintiff  hath  sustained  thereby :  and  if  either  party  propose  to  at- 
tend by  counsel,  he  should  give  notice  thereof  to  his  adversary,  or  he 
will  not  be  allowed  for  it  in  costs  *. 

At  the  return  of  the  writ  of  inquiry,  for  assessing  damages  under 
the  statute  8  &  9  W.  III.  c.  11,  §  8.  it  is  declared  by  the  law  amend- 
ment act^,  that  '*  costs  shall  be  taxed,  judgment  signed,  and  execu- 
''  tion  issued  forthwith,  unless  the  sheriff,  or  his  deputy,  before 
**  whom  the  writ  of  inquiry  was  executed,  shall  certify,  under  his 
'^  hand,  upon  such  writ,  that  judgment  ought  not  to  be  signed,  until 
"  the  defendant  shall  have  had  an  opportunity  to  apply  to  the  court 
"  for  a  new  inquiry,  or  a  judge  of  any  of  the  courts  shall  think  fit 
"  to  order  that  judgment  or  execution  shall  be  stayed,  until  a  day 
to  be  named  in  such  order.  Provided,  that  all  and  every  the 
provisions  contained  in  the  statute  made  and  passed  in  the  first 
«  year  of  the  reign  of  his  present  Majesty,  intituled,  ^  an  Act  for 
the  more  speedy  judgment  and  execution  in  actions  brought  in 
his  majesty's  courts  of  law  at  Westminster^  and  in  the  court  of 
'^  Common  Pleas  of  the  county  palatine  of  Lancaster^  and  for  amend- 
ing the  law  as  to  judgment  on  a  cognovit  actionem,  in  cases  of 
bankruptcy '°,  shall,  so  far  as  the  same  are  applicable  thereto,  be 
extended  and  applied  to  judgments  and  executions  upon  such 
'*  writs  of  inquiry,  in  like  manner  as  if  the  same  were  expressly  re- 
"  enacted  therein."  ^ 

In  the  Common  Pleas  BtLancasteff  by  the  statute  39  &  40  Greo.  III. 
c.  105.  **  for  better  regulating  the  practice,  and  preventing  delays  in 
the  proceedings  of  that  court,  writs  of  inquiry  of  damages,  and  cer- 
tain other  writs  in  the  said  act  in  that  behalf  mentioned,  issued  by 
and  out  of  the  same  court,  might  have  been  made  returnable  on  any 
of  the  return  days  in  Easter  and  Michaelmas  terms  respectively,  ac- 
cording to  the  course  of  his  majesty's  court  of  Common  Pleas  at 
Westminster^  in  addition  to  the  first  and  last  days  of  each  assizes  held 
for  the  said  county.  And  it  being  deemed  expedient  to  quicken  the 
proceedings  in  the  said  court  of  the  said  county,  it  is  enacted  by  the 
statute  1  W.  IV.  c.  7.  ^  that  '^  in  lieu  of  the  return  days  in  Easter 
*'  and  Michaelmas  terms,  all  writs  of  inquiry  of  damages,  and  other 
*'  writs  in  the  said  last  mentioned  act  in  that  behalf  mentioned,  shall 
"  and  may  be  made  returnable  in  the  said  court  of  the  said  county, 


« 


<i 


(( 


it 


4( 


« 


t€ 


^  Tidd  Prac.  9  Ed.  580. 
*  3  &  4  W.  IV.  c.  48.  §  18. 
«  1  W.  IV.  c  7. 
<  S&4W.  IV.c.  42.  §  19. 


*"  §  2.  and  see  sUt.  88  Geo.  II.  c.  46. 
§35. 
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**  on  the  first  Wednesday  in  every  month,  in  addition  to  the  first  and 
last  days  of  each  assizes  held  for  the  said  county;  and  such  pro- 
ceedings shall  and  may  be  had  on  the  return  thereof^  as  upon  such 
writs  returnable  according  to  the  law  in  force  at  and  before  the 
passing  of  that  act."  By  a  subsequent  statute,  for  improving  the 
practice  and  proceedings  in  the  court  of  Common  Pleas  of  the  county 
palatine  of  Lancaster  %  **  every  writ  of  inquiry  for  assessing  damages 
**  on  the  statute  8  &  9  W.  III.  c.  11.  §  8,  shall  command  the  sheriff  to 
"  make  return  thereof  to  the  said  court,  on  a  day  certain  in  such  writ 
"  to  be  mentioned  ^  ;  and  every  other  writ  of  inquiry  to  be  issued  by 
**  the  said  court  of  Common  Pleas  at  Lancaster,  shall  be  made  return- 
<<  able  on  any  day  certain,  to  be  named  in  such  writ"^ 

•  4&6W.IV.  c6S.  *  §19. 


CHAP.  xxni. 


<^  Oyer-  cmd  Copy  of  Deeds^  &c.  ;  Inspection  of 
Court  Rolls,  and  Corporation  Books;  and 
Particulars  of  Demand^  and  Set-off. 

Inserting  oyer      W  HEN  the  defendant,  having  demanded  oyer  of  a  deed,  did  not 
of  deed,  at  be«d    ;^^^^^  j^  ^^  ^^  j^^^^  ^^  j^j^  pj^^^  ^^  plaintiff,  in  the  Common  Pleas, 

might  have  inserted  it  there  for  him,  in  making  up  the  issue,  or  de- 
murrer-hook » :  In  the  King's  Bench,  it  was  otherwise  ^ :  But,  by  a 
general  rule  of  all  the  courts  «,  "  if  a  defendant,  after*  craving  oyer  of 
a  deed,  omit  to  insert  it  at  the  head  of  his  plea,  the  plaintiff,  on  mak- 
ing up  the  issue  or  demurrer-book,  may,  if  he  think  fit,  insert  it  for 
hin ;  but  the  costs  of  such  insertion  shall  be  in  the  discretion  of  the 
taxing  oJBScer." 

In  the  King's  Bench,  if  the  rule  to  inspect  court  rolls  were  moved 
for  on  behalf  of  a  copyhold  tenant,  it  was  absolute  in  the  first  in-« 
stance  ^  ;  otherwise,  it  was  only  a  rule  nxsx  ® :  In  the  Common  Pleaa, 
it  was  always  a  rule  to  shew  cause ' :  But,  by  a  general  rule  of  all 
the  courts  s,  "an  order  upon  the  lord  of  a  manor,  to  allow  the  usual 
limited  inspection  of  the  court  rolls,  on  the  application  of  a  copyhold 
tenant,  may  be  absolute  in  the  first  instance,  upon  an  affidavit  that 
the  copyhold  tenant  has  applied  for  and  been  refused  inspection." 
This  rule,  however,  it  has  been  said,  only  extends  to  applications 
when  there  is  a  cause  in  court  ^ :  and  therefore,  when  that  is  not 
the  case,  the  rule  to  inspect  court  rolls  is,  it  seems,  only  a  rule  nisi  \ 


Rule  for  copy- 
hold tenant  to 
inspect  court 
rolls. 


*  Weaver's  Company  v.  Ware,  Barnes, 
S27. 

^  Weaver's  Company  v.  Forrest,  2  Str. 
1241.  Simmonds  v.  Parmenter,  1  Wils. 
97. ;  and  see  Stepb.  PL  88,  9.  Tidd  Prac, 
9  Ed.  689. 

'  R.  H.  2  W.  IV.  rfg.  I.  §  44.  SBarn. 
&  Ad.  880.  8  Bing.  294.  2  Crompw  &  J. 
180. 

^  Rex  V.  Shelley,  S  Durnf.  &  E.  141. 

*  Rex  0.  Allgood,  7  Durnf.  &  E.  746. ; 


and  see  Rogers  v.  Jones,  6  Dowl.  &  R. 
484. 

f  Folkard  v.  Hemet,  2  Blac.  Rep.  1061 ; 
and  see  further  as  to  the  inspection  of  court 
roU^  Tidd  Prac.  9  Ed.  486,  6.  466.  (a.) 
487, 8.  694, 5. 

8  R.  H.  2  W.  IV.  tvg.  I.  §  102.  3 
Barn.  &  Ad.  889.  8  Bing.  804.  2  Cromp. 
&  J.  197. 

*  Ex  jHirle  Best,  3  Dowl.  Rep.  S8.  9 
Leg.  Obs.  1S8.   S.  C.  ;)er  LUUcdak,  J. 
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'  The  books  of  a  corporation  are  in  the  nature  of  public  bookd  * : 
and  every  member  of  the  corporation,  having  an  interest  therein, 
has  a  right  to  inspect  and  take  copies  of  them,  for  any  matter  that 
concerns  himself,  though  it  be  in  a  dispute  with  others^.  But 
where  the  defendants  were  sued  by  a  corporation  for  making,  while 
directors,  false  entries  in  the  books  of  the  corporation,  it  was  holden 
tihat  they  were  not  entitled  to  inspect  them ;  at  all  events,  not  with« 
out  an  affidavit^  that  such  inspection  was  necessary  to  their  defence  <^. 
It  is  also  a  general  rule,  that  the  court  will  not  grant  an  application 
by  members  of  a  corporate  body,  for  a  mandamiM  to  inspect  the 
documents  of  a  corporation,  unless  it  be  shewn  that  such  inspection 
is  necessary,  with  reference  to  some  specific  dispute,  or  question  de^ 
pending,  in  which  the  parties  applying  are  interested ;  and  the  in- 
spection will  then  only  be  granted  to  such  extent,  as  may  be  neces^ 
sary  for  the  particular  occasion  ^ :  Therefore,  where  members  of  a 
corporation,  merely  alleging  grounds  on  which  they  believed  its 
affairs  were  improperly  conducted,  and  the  officers  unduly  chosen, 
and  complaining  of  misgovemment  in  some  particular  instances^  not 
liiecting  the  parties  themselves,  or  any  matter  then  in  dispute,  ap- 
plied for  a  mandamus  to  the  master  and  wardens,  to  allow  them  to 
inspect  and  take  copies  of  all  records,  books  and  muniments,  in 
the  possession  of  the  master  and  wardens,  belonging  to  the  com- 
pany, or  relating  to  its  affairs,  the  court  discharged  the  rule,  with 
costs'. 


Corporation 
books. 


When  the  declaration  does  not  disclose  the  particulars  of  the  Summons  for 
plaintiff's  demand,  and  they  are  not  delivered  with  the  deda^tion,  ^JiJ^^'Jp^de- 
or  notice  thereof,  the  defendant's  attorney  or  agent  may  take  out  a  vauad. 
summons  before  a  judge,  for  the  plaintiff's  attorney  or  agent  to  shew 
cause,  why  he  should  not  deliver  to  the  defendant's  attorney  or  agent, 


*  Warriner  «.  Giles,  t  Str.  964,  5 1 
and  see  Coombs  o.  Coetber,  1  Moody  & 
M.  898.  Brett  v.  Beales,  Id.  416.  419. 
Hill  0.  Manchester  and  Salford  Water 
Works  Company,  2  Nev.  &  M.  578. 
5  Bam.  &  Ad.  866.  S.  C. 

^  Rex  V.  Newcastle-upon-Tyne,  2  Str. 
128a  Richards  «.  Pattinson,  Barnes,  285. 
Com.  Rep.  555.  S.  C 

*^  Imperial  Gras  Company  v.  Clarke,  7 
Bing.  95.  4  Moore  &  P.  727.  S.  C. 

^  Rex  V,  Merchant  Tailors*  Company, 


2  Bam.  &  Ad.  1 15.  Ex  parte  Norman, 
1  Leg.  Obs.  849,  50.  S.  C.  ;.and  see 
Mayor  of  London  v.  Swinland,  1  Barnard. 
455.  Crew  v.  Sounders,  2  Str.  1005.  Rex 
V.  Newcastle-upon-iyne^  id.  1228.  Rex 
v.  Purnei],  1  Wils.  289.  1  BlacRep.  40. 
S.  C.  Corporation  of  BamstaUeo.  Lathey, 
8  Dumf.  &  E.  808.  Ramsbottom  v. 
Cooper,  2  Cfait  Rep.  281.  Anon,id.  290. 
but  see  Rex  v.  Babb,  8  Dumf.  &  £.  579 ; 
and  see  Tidd  Prac.  9  Ed.  595. 
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the  particulars  in  writing  of  the  plaintiff's  demand,  for  which  the 

action  is  brought,  and  why  all  proceedings  should  not  in  the  mean 

May  be  obtain,    time  be  stayed*.     This  summons  might  formerly  have  been  taken 

peirance.  <>ut,  and  an  order  obtained  thereon,  in  the  King's  Bench,  before  the 

defendant  had  appeared^;  and  there  was  a  rule  in  the  Common 
Pleas  S  by  which  the  practice  in  this  respect  was  made  conformable 
to  that  of  the  court  of  King's  Bench :  In  the  Exchequer,  however, 
the  defendant  could  not  have  an  order  for  particulars  of  the  plain- 
tiff's demand,  except  by  consent,  unless  he  made  an  affidavit^  that 
he  had  never  had  the  particulars,  or  that  he  had  mislaid  them,  or 
that  he  was  not  sufficiently  acquainted  with  the  particulars,  and 
that  therefore  he  was  advised  he  could  not  safely  proceed  to  trial 
without  them  ^ :  But,  by  a  general  rule  of  all  the  courts  ^  "  a  sum- 
mons for  particulars,  and  order  thereon,  may  be  obtained  by  a  de- 
fendant before  appearance ;  and  may  be  made,  if  the  judge  think  fit, 
without  the  production  of  any  affidavit,*^ 
When  required  By  a  general  rule  of  all  the  courts  ',  it  is  ordered,  that  "  with  every 
with  declaration,  declaration,  if  delivered,  or  with  the  notice  of  declaration,  if  JUed, 
or  notice  there-    containing  counts  in  indehitaius  assumpsit,  or  debt  on  simple  contract, 

the  plaintiff  shall  deliver  Jull  particulars  of  his  demand  under  those 
counts  ',  w^ere  such  particulars  can  be  comprised  within  three  folios ; 
and  where  the  same  cannot  be  comprised  within  three  folios,  he  shall 
deliver  such  a  statement  ^  of  the  nature  of  his  claim,  and  the  amount 
of  the  sum  or  T>alance  which  he  claims  to  be  due,  as  may  be  com- 
Consequence  of   prised  within  that  number  of  yb/to«:  And,  to  secure  the  delivery  of 
them.        "^      particulars  in  all  such  cases,  it  is  further  ordered,  that  if  any  decla- 
ration or  notice  shall  be  delivered  without  such  particulars,  or  such 
statement  as  aforesaid,  and  a  judge  shall  afterwards  order  a  delivery 
of  particulars,  the  plaintiff  shall  not  be  allowed  any  costs  in  respect  of 
any  summons  for  the  purpose  of  obtaining  such  order,  or  of  the  par- 
Deciaiona ther»-  ticalara  he  may  afterwards  deliver".   This  rule  is  not,  it  seems,  im- 
perative on  the  plaintiff  to  deliver  particulars,  or  a  statement  of  his 
demand,  with  the  declaration,  or  notice  thereof;  though,  if  he  omit 

*  Le  Breton  «.  Braham,  8  Bur.  1890.  9  Ed.  596. 

Imp.  C.  P.  7  Ed.  186, 6;   and  see  Tidd  *  R.  H.  2  W.  IV.  iv^.  I.  $  47.  8 

Proc.  9  Ed.  596.  Append,  thereto,  Chap.  Bam.  &  Ad.  880.  8  Bmg.  294.  2  Cromp. 

XXnL§8.  &J.  161. 

»  Deny  v.  Uayd,  1  Chit.  R.  784^  5.  '  R.  T.  1  W.  IV.  reg,  II.  2  Bam.  & 

(a.)  Ad.  788,  9.  7  Bing.  788. 1  Cromp.  &  J. 

*"  R.  T.  2  Geo,  IV.  C.  P.   6  Moore,  470, 71. 

211.  <  Append,  to  Tidd  Sup.  1882,  p.  118. 

'  Dax  Pr.  59.;  and  see  Price  Pr.  309,  ^  ItLib, 
10.  2  Cromp.  &  J.  258.  (a.)    Tidd  Prae* 
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to  deliver  such  particulars  or  statement,  he  will  not  be  allowed  for 
them  in  costs,  if  afterwards  called  for  and  delivered.     And  the  de- 
livery of  a  particular  of  the  plaintiff's  demand,  under  the  indebitatus 
counts,  wiU  not  prevent  him  from  giving  evidence  on  a  special  count 
in  his  declaration,  if  he  has  not  included  that  part  of  his  claim  in 
his  particular  of  demand ;  as  a  particular  is  only  necessary  to  ex- 
plain the  common  counts*.     In  cases  to  which  the  rule  applies, 
where  the  particulars  exceed  three  folios,  the  court  will  order  the 
plaintiff  to  deliver  to  the  defendant  JuU  particulars  of  his  demand, 
the  defendant  paying  the  costs  of  the  particulars,  and,  if  necessary, 
taking  short  notice  of  trial,   even   though  the  defendant  has  had 
full  particulars  of  the  account  before  action  brought^.     But  the 
plaintiff  is  not  bound  to  specify  in  his  particulars,  the  sums  received 
by  him  on  account  ^.    In  order  to  obtain  particulars  in  an  action  of  In  actions  for 
trespass,  trover,  or  on  the  cctse,  it  seems  to  be  necessary  to  produce  ^'°"^'' 
an  affidavit,  denying  the  defendant's  knowledge  of  what  the  plaintiff 
is  proceeding  for  ^,     And  the  court  will  not  compel  a  plaintiff,  suing 
for  the  breach  of  an  agreement,  and  assigning  by  way  of  special 
damage,  that  he  has  incurred  certain  expenses,  to  furnish  particu- 
lars of  such  special  damage®.      Afler  the  delivery  of  particulars  Time  for  pleads 
under  a  judge's  order,  a  defendant,  we  have  seen  ',  is  allowed,  by  a  j/*"  *  ^^T^ju  ^ 
general  rule  of  all  the  courts  ',  the  same  time  for  pleading,  which  he  particulars. 
had  at  the  return  of  the  summons  ;  nevertheless,  judgment  shall  not 
be  signed,  tiU  the  afternoon  of  the  day  after  the  delivery  of  the  par- 
ticulars, unless  otherwise  ordered  by  the  judge. 

At  the  trial,  an  erroneous  date  in  a  bill  of  particulars,  or  a  mis-  Efiect  of  mistake 
take  therein,  which  is  not  calculated  to  mislead  the  defendant,  will  w^attrial/^^ 
not  preclude  the  plaintiff  from  recovering  his  demand^.     And  a 


*  Day  V.  Davies,  5  Car.  &  P.  S40.  per 
Tmdal,  Ch.  J. ;  and  see  Cooper  v,  Amos, 
S  Car.  &  P.  867.  per  Abbott,  Ch.  J. 
Fisher  v.  Wainwright,  1  Meeson  &  W. 
480.     5  DowL  Rep.  102,  S.  C. 

^  James  «.  Child,  2  Cromp.  &  J.  252. 
2  Tyr.  Rep.  802.  1  Dowl.  Rep.  810. 
S.  C. 

<  Smith  «.  Eldridge,  6  Nev.  &  M. 
408.  1  Har.  A  W.  627.  S.  C*  Penprase 
V.  Crease,  1  Meeson  &  W.  86.  1  Tyr.  A 
G.468.  4Dowl.Rep.711.S.C.  Ran- 
dall V.  Ikey,  4  Dowl.  Rep.  682.  12  Leg. 
Obs.  196.  S.  C;  but  see  Adlingtoa  v. 
Appleton,  2  Camph.  410.  jbui^.  contra. 

<*  Sndling  o.  Chennels,  5  Dowl.  Rep. 


80.    12  Leg.  Obs.  75.  S.  C 

«  Retallick  p.  Hawkes,  1  Meeson  &  W. 
67& 

'  Ante,  229. 

s  R.  H.  2  W.  IV.reg.  I.  §  48.  8  Bam. 
&  Ad.  880.  8  Bhig.  294,  5.  2  Cromp.  & 
J.  181. 

^  Millwood  V,  Walter,  2  Taunt.  224; 
and  see  Harrison  v.  Wood,  8  Bing.  871. 
Lambirth  o.  Rofi;  1  Moore  &  S.  597.  8 
Bing.  411.  8.  C.  Bagster  v.  Robinson, 
2  Moore  &  S.  160.  9  Bing.  77.  S.  C 
Spencer  o.  Bates^  I  Gale,  108.  Fisher  tr. 
Wainwright,  1  Meeson  &W.  480.  iTyr. 
&  G.  606.  5  Dowl.  Rep.  102.  12  Leg. 
Obs.  99,100.  a  C. 
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setrofil 


printer,  who  had  let  out  men,  presses  and  type,  for  the  printing  of 
a  newspaper,  was  allowed  to  recover,  in  an  action  for  work  and 
labour,  although  his  particular  described  the  demand  to  be  *'  for 
composing  and  printing  a  certain  newspaper,"  &c.;  the  defendants 
not  having,  at  the  trials  availed  themselves  of  the  variance  between 
the  particular  and  the  evidenced  So,  though  the  particulars  of 
demand  vary  from  the  evidence  which  the  plaintiff  adduces,  yet,  if 
the  defendant  appears  and  defends,  and  is  not  misled  by  them,  the 
variance  is  no  ground  for  nonsuiting  the  plaintiff^.  But  where  the 
plaintiff's  bill  of  particulars  stated  the  cause  of  action  to  be  for  the 
amount  of  stakes  deposited  in  the  defendant's  hands,  by  the  plaintiff* 
and  R,  and  won  by  the  plaintiff  of  72.,  the  court  held  that  he  could 
not  recover  the  amount  of  his  own  stake^  on  proof  that  he  had  re* 
demanded  it  from  the  defendant,  before  it  was  paid  over  ^. 

As  the  defendant  is  allowed  to  call  for  the  particulars  of  the  plain- 
tiff's demand^  so,  when  the  defendant  pleads  a  set  cfffor  goods  sold, 
&c.  the  plaintiff  may  take  out  a  summons  for  the  particulars  ;  upon 
whidi  the  judge  will  make  an  order,  which  should  be  regularly  drawn 
up  and  served  ^,  for  the  defendant  to  deliver  them  in  a  certain  time, 
or,  in  default  thereof,  that  he  be  precluded  from  giving  evidence  at 
the  trial,  in  support  of  his  set  off^.  And  where  an  order  was  ob- 
tained for  the  delivery  of  particulars  of  set  off  within  2l  fortnight^  and 
they  were  not  delivered  fatfxe  weeks>  but  after  delivery  an  order  was 
made  by  consent  for  the  amendment  of  the  declaration,  this  was 
holden  to  be  a  waiver  of  the  irregularity,  in  the  delivery  of  the  par- 
ticulars ^  But  the  demand  of  particulars  of  set  off,  delivered  after 
a  plea  which  was  a  nullity,  was  holden  to  be  no  waiver  of  the  plain- 
tiff's right  to  sign  judgment  i^. 
Copy  of  particu-  A  copy  of  the  particulars  of  the  plaintiff's  demand,  and  also  a  copy 
o/ 86°  off"tobe    ®^  ^^  particulars,  if  any,  of  the  defendant's  set  off  **,  should  by  a  general 

rule  of  all  the  courts  \  be  annexed  by  the  plaintiff's  attorney  to  every 
record,  at  the  time  it  is  entered  with  the  judge's  marshal.     And  when 


annexed  to  re- 
cord. 


*  Bagster  «.  Robinson,  2  Moore  &  S. 
160.  9  Bing.  77.  S.  C. 

*»  Green  v.  Clark,  2  Dowl.  Rep.  18.  6 
Leg.  Obs.  862.  S.  C.  Spencer  ti^  Bates,  1 
Gale^  loe. 

°  Davenport  v.  Davies,  1  Meeson  &  W. 
670. 

0  R.  H.  59  Geo.  III.  K.  B.  AtOe,  257. 

'  For  the  form  of  particulars  of  sct-ofT, 
see  Append,  to  Tidd  Prac,  9  Ed.  Ch. 
XXIII.  §  10.  Chit.  Sum,  Pr.  ^62;  and 


for  the  effect  of  such  particulars^  see  An- 
drews V,  Bond,  8  Pricey  2 IS. 

'  Wallis  V,  Anderson,  1  Moody  &  M. 
291.  j9er  Ld.  Tenterden,  Ch.  J. 

"  Ford  V.  Bernard,  6  Bing.  534.  4 
Moore&P.S02.  S.  C. 

^  Append,  to  Tidd  Suih  18S2,  p.  113. 

»  R.  T.  1  W.  IV.  reg,  II.  2  Barn.  & 
Ad.  788,  9.  7  Bing.  783.  1  Cromp.  &  J. 
470,71.  4  Car.  &  P.  603. 


PARTICULARS   OF   SET-OFF^   &C.  305 

the  bill  of  particulars  of  the  plaintiff's  demand  is  appended  to  the 
record,  it  is  not  neces8a]:y  to  prove  the  delivery  of  it  to  the  defend- 
ant ^  Particulars  of  demand  having  been  delivered  to  the  defend- 
ant's attorney  under  a  judge's  order,  another  bill  of  particulars  was 
afterwards  annexed  to  the  record  by  the  plaintiff's  attorney^  pur- 
suant to  the  above  rule,  as  and  for  a  copy  of  the  particulars  of  the  de- 
mand, but  in  fact  containing  items  not  stated  in  the  particulars  de- 
livered to  the  defendant;  the  plaintiff's  evidence  at  the  trial  was 
confined  to  the  items  exclusively  set  forth  in  the  particular  annexed 
to  the  record ;  the  defendant  not  being  prepared  to  prove  the  de- 
livery of  the  particulars  to  his  attorney,  under  the  judge's  order,  did 
not  apply  for  a  nonsuit ;  and  the  court,  under  these  circumstances, 
granted  a  new  trial  without  costs,  but  reused  to  enter  a  nonsuit  ^. 

*  Macarthy  p.  Smith,  8  Biag.  145.  1       2  €romp.&  J.  461.  1  DowU  Rep.  67(K 
Moore  &  S.  227.  1  DowL  Rep.  25S.  S.  C.      S.  C. 
^  Morgan  v.  Harris,  2  Tyr.  Rep.  886. 


X 


CHAP.  XXIV. 


Of  Changing  the  Venue. 


In  what  ciues  X  HE  defendant  is,  in  general,  allowed  to  change  the  venue  in  all 
▼enue  may  in  transitory  ac  lions,  arising  in  a  county  different  from  that  where  the 
Ranged,  and  in    plaintiff  has  laid  it  * :    and  he  may  even  change  it  from  London  to 

Middlesex^  or  vice  versd^.  But  the  venue  cannot  he  changed  in 
local  actions  ^ ;  though  the  court  or  a  judge,  on  the  application  of 
either  party,  may  order  the  issue  to  he  tried  in  another  county  ®  :  and 
in  transitory  actions,  where  material  evidence  arises  in  two  counties, 
the  venue  may  be  laid  in  either  '  ;  and  if  it  be  laid  in  a  third  county, 
the  courts  will  not  change  it ;  for  the  defendant,  in  such  case,  cannot 
make  the  necessary  affidavitf  that  the  cause  of  action  arose  in  a  par- 
ticular county,  and  not  elsewhere  c^.  As  it  is  necessary,  however,  for 
changing  the  venue,  that  the  cause  of  action  should  be  wholly  con- 
fined to  a  single  county,  the  courts  will  not  in  general  change  it  in  an 
action  of  debt  on  bond,  or  other  specialty  ^,  or  in  covenant  on  a  lease  S 
or  mortgage  ^,  or  policy  of  insurance  by  deed  \  or  in  assumpsit  on  an 
award™,  or  charterparty  of  affireightmenf*,  unless  some  special  ground 


'  R.  M.  1654  §  5.  K.  B.  R.  M.  1654. 
§  8.  C.  P.  Byerest  v.  Sansum,  Barnes, 
491. 

^  Giflbrd  v,  Lechmere,  2  Str.  857. 
Stondiam  v.  Dent,  Barnes,  487.  Pr.  Reg. 
430.  S.  C. 

°  Watkins  v.  Towers,  2  Dumf.  &  E. 
275.  Biddolph  v.  Browne,  Cas.Pr.  C.  P. 
41 ;  and  see  Gallant  v.  Squire,  Pr.  I^g. 
429,  90.  Bickley  v.  Mackerell,  Barnes, 
481. 

^  Rex  V.  Barton,  Say.  Rep.  146. 

•  Pb<r,S07. 

'  Bulwer*8  case^  7  Co.  2.  (a.)  Anon.  2 
Salk.  669.  R.  M.  10  Geo.  II.  reg.  2.  (o.) 
K.  B.  Watkins  v.  Towers,  2  Dumf.  & 
£.  275.  Mayor,  &c.  of  London  v.  Cole^ 
7  Dum£  &  £.  583.    Jenkins  v.  Hutlon, 


7  Moore,  520. 

'  Tidd  Prac  9  Ed.  608.  (g.) 
^  Id.  604.  (a.) 

>  Anon.  2  Chit  R.  419, 20.  Rohrs  («r 
Bohrs)  V.  Sessions,  4  Tyr.  Rep.  275.  2 
Dowl.  Rep.  699.  S.  C. 

^  Crompton  o.  Stewart,  2  Crompw  &  J. 
473.  Anon.  2  Tyr.  Rep.  501.  S.  C. 

>  Smith  V,  StansfieUI,  1  M'CIeL  &  Y. 
212. 

"^  Whitburn  v.  Staines,  2  Bos.  &  P. 
355.  Stanway  v.  Heslop,  3  Bam.  &  C- 
9.  4  Dowl.  &  R.  635.  &  C. 

°  Morrice  v.  Hurry,  7  Taunt.  306.  1 
Moore,  54.  S.  C. ;  but  see  Pickard  v. 
Featherstone,  12  Moore,  161.  4  Bing.  39. 
S.C. 
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be  laid  <^ ;  for  debitum  et  contractus  sunt  nullius  loci ;  and  bonds,  and 
other  specialties,  are  bona  notahilia  wherever  they  happen  to  be  \  And 
it  is  now  holden  in  the  King's  Bench,  agreeably  to  the  practice  of  the 
court  of  Common  Pleas,  that  the  venue  cannot  be  changed,  unless 
upon  a  special  ground,  in  an  action  upon  a  promissory  note,  or  bill  of 
exchange  ® ;  which  practice  also  prevails  in  the  Exchequer  ^.  But 
the  venue  may  still  be  changed,  in  an  action  upon  a  policy  of 
insurance,  not  being  by  deed  ®,  or  in  any  other  action,  the  right  of  ^ 
which  is  founded  upon  simple  contract '.  It  may  also  be  changed 
in  an  action  on  a  written  agreement,  not  under  seal,  where  the  plain- 
tiff does  not  undertake  to  give  material  evidence  in  the  first  county  S; 
or  upon  a  written  agreement,  to  pay  a  sum  of  money  on  a  day  cer- 
tain, and  if  not  then  paid,  to  secure  the  same  by  mortgage  \  And 
where  a  cause  of  action  having  arisen  in  London,  the  plaintiff,  in  order 
to  obtain  a  more  speedy  execution,  laid  the  venue  in  Surrey^  and  the 
prothonotary  having  refiised  to  tax  the  full  costs  incurred  by  the 
plaintiff  in  taking  the  cause  down  to  Gtuldford  for  trial,  the  court 
ordered  the  taxation  to  be  reviewed  K 

Though  the  courts,  in  general,  will  not  change  the  venue,  when  it  Changing  it 
is  laid  in  a  proper  county,  yet  they  will  change  it  even  then,  upon  a  ^'J^?'^ 
special  ground  K     And  when  a  fair  and  impartial  trial  cannot  be  had  -when  impartial 
in  the  county  where  the  venue  is  laid,  the  courts,  on  an  affidavit  of  ^  cannot  be 
the  circumstances,  will  change  it  in  transitory  actions ' ;  or,  in  local  j^  i^^  actions, 
actions,  would  formerly  have  given  leave  to  enter  a  suggestion  on  the 
roll,  with  a  nient  dedire,  in  order  to  have  the  trial  in  an  adjoining 


*  Pole  V.  Horrabin,  M.  22  Geo.  III. 
K.  B.  cited  in  1  Dumf.  &,  £.  782.  (a.) 
Foster  v.  Taylor,  1  Dumf.  &  E.  781 ;  and 
see  Watt  v.  Daniel,  1  Bos.  &  P.  425. 
Hodinotto.  Cox,  8  East,  268. 

^  Fiokney  o.  Collins,  1  Dumf.  &  E. 
571. 

*  Tidd  iVtic.  9  Ed.  604. 

*  Roberts  v.  Wright,  1  Tyr.  Rep. 
5SS.  1  Dowl.  Rep.  294.  S.  C.  per  Bayky, 
B.;  and  see  Slack  v.  Chew,  8  Tyr.  Rep. 
810.  Dalton  v,  Trevillion,  5  Tyr.  Rep. 
216. 

*  Holcroft  0.  Collwest,  Andr.  66.  How- 
arth  V.  Willett,  2  Str.  1180.  Kirk  v. 
Broad,  Say.  Rep.  7.  Watkins  v.  Towers, 
2  Dum£  &  B.  275.  Cailland  v.  Cham- 
pioD,  7  Dumf.  &  E.  205 ;  but  see  Smith 
V,  StansfleU,  1  M*Clel.  &  Y.  212. 


'  Kirk  «.  Broad,  Say.  Rep.  7. 

«  Roberts  v,  Wright,  1  Tyr.  Rep.  682. 

1  Cromp.  &  J.  647.  I  Price  N.  R.  88.  1 
DowL  Rep.  294.  a  C. 

^  Slade  V.  Trew,  1  Cromp.  &  M.  584. 

2  DowL  Rep.  65.  S.  C. 

I  Vere  v.  Moore,  S  Bing.  N.  R.  261. 
ISLeg.  Obs.109,  10.  S.  C. 

^  Anon.  2  Chit.  Rep.  418,  19.  For 
the  cases  in  which  the  venue  may  be  changed 
on  a  special  ground,  see  Tidd  Prac,  9  Ed. 
606 ;  and  as  to  the  motion  for  changing 
it  in  such  case,  see  id.  613. 

1  Mayor  of  Poole  v.  Bennett,  2  Str. 
874.  Mylock  v.  Saladine,  3  Bur.  1564. 
1  Blac  Rep.  480.  S.  C.  ;  but  see  Foley 
V.  Ld.  Peterborofugh,  H.  25  Geo.  III. 
K.  B. 
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By  consent  of 
parties. 


By  law  amend- 
ment act. 


county  ^  So,  the  parties  by  consent  might  have  changed  the  venue  in 
local  actions  ^ ;  or  had  them  tried  out  of  their  proper  county,  such 
consent  being  entered  by  suggestion  on  the  roll  ^ :  And  where,  by 
consent  of  both  parties,  the  venue  was  laid  in  London,  the  court 
held  that  no  objection  could  afterwards  be  taken  to  the  venue,  not- 
withstanding it  ought,  under  an  act  of  parliament,  to  have  been  laid  in 
Surrey  ^.  It  being  found,  however,  that  unnecessary  delay  and  ex- 
pense were  sometimes  occasioned  by  the  trial  of  local  actions  in  the 
county  where  the  cause  of  action  had  arisen,  it  was  enacted  by  the 
law  amendment  act  ®,  that  *'  in  any  action  depending  in  any  of  the 
"  superior  courts  of  common  law  at  Westminster,  the  venue  in  which 
'*  is  by  law  local,  the'  court  in  which  such  action  shall  be  depending, 
<*  or  any  judge  of  any  of  the  said  courts,  may,  on  the  application  of 
"  either  party,  order  the  issue  to  be  tried,  or  writ  of  inquiry  to  be 
**  executed,  in  any  other  county  or  place  than  that  in  which  the  venue 
"  is  laid  ;  and  for  that  purpose,  any  such  court  or  judge  may  order  a 
suggestion  to  be  entered  on  the  record^  that  the  trial  may  be  more 
conveniently  had,  or  writ  of  inquiry  executed,  in  the  county  or 
"  place  where  the  same  is  ordered  to  take  place."  An  application  by 
the  plaintiff,  to  change  the  venue  in  a  local  action,  under  the  above 
statute,  cannot  be  made  till  issue  is  joined  '.  And  in  ejectment,  to  try 
the  validity  of  a  will  on  the  ground  of  insanity,  the  court  refused  to 
enter  a  suggestion  on  the  roll,  under  the  above  statute,  to  change  the 
venue  from  Somersetshire  to  London,  on  the  ground  that  the  testator 
resided  in  London  at  the  time  of  his  death,  and  that  the  evidence  of 
an  eminent  medical  man,  living  in  London,  was  essential,  where  it 
appeared  that  the  testator  was  most  visited  and  best  known  at  his 
country  estate  in  Somersetshire,  where  the  will  was  made,  and  in  which 
county  there  were  also  many  witnesses  s. 


u 


ti 


*  Regina  v.  Delme^  10  Mod.  198. 
Biroo  V,  Philips,  1  Str.  235.  Rex  v. 
Harris,  S  Bur.  1SS4.  Rex  v.  Amer>',  I 
Dumf.  <V  E.  868 ;  and  see  Tidd  Prac.  9 
£d.  605, 6. 

^  Mayor,  &c.  of  Bristol  v.  Proctor,  1 
Wils.  298.  Groves  i;.  Durall,  H.  88  Geo. 
III.  K.  B.  ' 

*  Fonnerau  v,  Fonnerau,  in  K.  B.  fer 
Cter, 

*  Fumival  w.  Stringer,  1  Bing.  N.  R. 
68.  4  Moore  &  S.  578.  S.  C. 

«  3  &  4  W.  IV.  c.  42.  $  a8;  and  sec 


3  Rep.  a  L.  Com.  14.78. 

'  Bell  V.  Harrison,  4Dowl.  Rep.  18K 
1  Gale,  269.  2  Cromp.  M.  &  R.  788.  1 
Tyr.  &  G.  198.  S.  C;  and  see  Maude 
(Rohrs  or  Bohrs)  v.  Sessions,  1  Cromp.  M. 
&  R.  86.  4  Tyr.  Rep.  275.  2  Dowl.  Rep. 
699.  S.  C.  Parmeter  v.  Otway,  8  Dowl. 
Rep.  66.  perLiUledaU,J.  Youdep.Yoiide, 

4  Dowl.  Rep.  82.    1  Har.  &  W.  888.  10 
Leg.  Obs.  157.  S.  Cper  Coleridge,  J. 

«  Doe  d.  Baker  c  Harmer,  1  Har.  &W. 
80. 
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In  the  King's  Bench,  the  rule  to  change  the  venue,  in  ordinary  cases,  Rule  to  change 
is  absolute  in  the  first  instance :  In  the  Common  Pleas  and  Exchequer^  nary  cares! abso- 
it  was  formerly  only  a  rule  to  shew  cause  ^ :  But,  by  a  general  rule  of  lute  in  first  in- 
all  the  courts  ^,  <<  in  cases  where  the  application  for  a  rule  to  change 
the  venue  is  made  upon  the  usual  affidavit  only,  the  rule  shall  be  ab- 
solute in  the  first  instance ;   and  the  venue  shall  not  be  brought  back, 
except  upon  an  undertaking  of  the  plaintiff,  to  give  material  evidence 
in  the  county  in  which  the  venue  was  originally  laid." 

*  Tidd  Prac.    9  Ed.  464.  486.   488.  &  Ad.  S89.  SBing.  304.  2Cromp.  &  J. 

608,  9.    And  as  to  the  practice  of  chang-  197.     And  for  the  form  of  the  rule  to 

ing,  and  bringing  back,  the  venue  in  gene-  change  the  venue  thereon,  in  C.  P.  and 

ral,  seeic/.  601,  &c.  Exchequer,    see  Append,  to  Tidd.  Stq>. 

^  R.  H.  2  W.  IV.  reg.l.^  10d.S Barn.  1838,  p.  305. 


CHAP.  XXV. 


Qf  Paying  Monet  into  Court. 


In  what  cases 
formerly  al- 
lowed, and  in 
what  not. 


JL  he  practice  of  paying  money  into  court  was  formerly  allowed  in 
those  cases  only  where  an  action  was  brought  upon  cowtractf  for  the 
recovery  of  a  debts  which  was  either  certain,  or  capable  of  being  as- 
certainedi  by  mere  computation,  without  leaving  any  sort  of  discre- 
tion to  be  exercised  by  the  jury  i>.  In  these  cases,  when  the  dispute 
was  not  whether  any  thing,  but  how  much  was  due  to  the  plaintiff,  the 
defendant  might  formerly  have  obtained  leave  to  pay  into  court  any 
sum  of  money  be  thought  fit ;  and  the  courts  would  have  made  a 
rule,  that  unless  the  plaintiff  accepted  of  it,  with  costs,  in  discharge 
of  the  action,  it  should  be  struck  out  of  the  declaration,  and  paid  out 
of  court,  to  the  plaintiff  or  his  attorney  ;  and  the  plaintiff,  upon  the 
trial,  should  not  be  permitted  to  give  evidence  for  the  sum  brought 
in  ^ ;  which  rule  was  accompanied  with  the  general  issue,  or  other  plea, 
to  the  residue  of  the  demand  ^.  In  an  action  for  general  damages^ 
upon  a  contract  S  or  for  a  tort^  or  trespass  8^,  as  a  tender  could  not 
have  been  pleaded,  so  the  defendant  was  not  allowed  to  bring  money 
into  court ;  and  it  could  not  have  been  brought  into  court,  in  an  ac- 
tion for  dilapidations  ^  :   But  where  the  plaintiff^  in  an  action  against 


■  Cool  Dig.  tU.  Pleader,  C  10. 

^  Hallet  V,  East  India  Company,  2 
Bur.  1120 ;  and  see  Hodges  v.  Ld.  Litch- 
field, 9  Bing.  71S.  S  Moore  &  S.  201. 
2DowLRep.  741.  S.  C 

*  Berwick  v.  Symonds,  Say.  Rep.  196, 
7.  Hallet  v.  East  India  Company,  2  Bur. 
1121.  Johnson  v.  JebU  3  Bur.  1773. 
Imp.  IC  B.  10  Ed.251.  R.  M.  5  Geo.  III. 
inScac,  Man.  Bx.  Append.  217,  18;  and 
see  Append,  to  Tidd  Prac  9  Ed.  Chap. 
XXV.  $  1, 2,  8. 

^  Buck  V.  Warren,  Barnes,  389.  Hall 
v.  Lane,  id.  360 ;  and  for  the  particular 
cases  in  which  money  formerly  was,  or 
was  not,  aUowed  to  be  paid  into  court,  and 


the  practice  on  paying  it  in,  see  Tidd 
Prac  9  Ed.  619,  &c. 

*  Anon.  1  Vem.  356.  FuUweU  v.  Hall, 
2  Blac  Rep.  837.  Fail  v.  Pipkford,  2 
Bos.  &  P.  234.  Strong  v.  Simpson,  3 
Bos.  &  P.  14.  Hodges  v,  Ld.  LitcbfieU, 
9  Bing.  713.  3  Moore  &  S.  201.  S.  C. 

'  White  V,  Woodhouse^  2  Str.  787. 
Squire  v.  Archer,  id.  906.  2  Barnard. 
K.  B.  4.  S.  C.  Bowles  v.  Fuller,  7 
Durn£  &  £.  335.  Woodgate  v.  Baldock, 
2  DowL  Rep.  256.  Groombridge  v. 
Fletcher,  id.  353. 

■  Holdftst  V.  Morri%  2  VTils.  115. 

^  Salt  V.  Salt,  6  Dumf.  &  E.  47. 
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his  lessee  for  breaches  of  covenant,  claimed  by  his  particulars  of  de- 
mand a  specific  sum  for  dilapidations,  the  court  held  that  the  defend- 
ant might  have  that  part  of  the  demand  struck  out  of  the  declaration, 
on  payment  of  the  sum  claimed,  and  costs  *• 

In  debtf  covenant,  or  other  action  on  a  policy  of  assurance  \  or  in  an  By  act  of 
action  for  non-residence  «,  the  defendant,  by  act  of  parliament,  is  al-  V^^^'- 
lowed  to  bring  money  into  court :  And,  in  actions  against  justices  of 
the  peace  ^,  officers  of  the  excise  ®,  or  customs  ',  commissioners  of 
bankrupt  s,  or  officers  of  the  army,  navy,  or  marines  \  for  any  thing 
^one  in  the  execution  of  their  offices,  "  in  case  the  defendants  shall 
«  have  neglected  to  tender  any,  or  shall  have  tendered  insufficient 
*'  amends  before  the  action  brought,  they  may,  by  leave  of  the  court,  at 
"  any  time  before  issue  joined,  pay  into  court  such  sum  of  money  as 
*'  they  shall  see  fit ;  whereupon  such  proceedings,  orders,  and  judg- 
"  ment,  shall  be  made  and  given  in  and  by  such  court,  as  in  other 
"  actions  where  the  defendant  is  allowed  to  pay  money  into  court.'* ' 

In  an  action  of  assumpsit  against  a  carrier,  for  not  delivering  goods.   In  action  against 
the  defendant  having  advertised  that  he  would  not  be  answerable  for  ^^"^^''* 
any  goods  beyond  the  value  of  SOZ.,  unless  they  were  entered  and 
paid  for  accordingly,  the-  court  of  King's  Bench  allowed  him  to  bring 
the  ZOL  into  court  K     And,  by  the  common  carriers*   act,  "  in  all 


*  Smith,  V,  King,  3  Moore  &  S.  799 ; 
and  see  Tidd  Prac.  9  Ed.  620. 

^  Sut  19  Geo.  II.  c.  87.  §.  7.  Johnson 
V.  Jebbi  8  Bur.  1773.  Solomon  v,  Bew- 
icke^  2  Taunt  817. 

*  Stat.  57  Geo.  III.  c.  99.  §  48. 

'  Stat.  84  Geo.  II.  c.  44.  §  4.  And  note, 
this  seems  to  have  been  the  first  statute, 
which  allowed  money  to  be  brought  into 
court,  in  an  action  for  gjenertd  damages. 

*  Stat  83  Geo.  III.  c.  70.  §  88. 

'  Sut  24  Geo.  III.  sess.  2.  c.  47.  § 
86.  (lepealed  by  6  Geo.  IV.  c.  105.)  28 
Geo.  III.  c.  87.  §  28.  6  Geo,  IV.  c.  108. 
$  96.  7  &  S  Geo.  IV.  c.  58.  §  117. 

»  Stat  6  Geo.  IV.  c.  16.  §  48. 

^  Stat  6  Geo.  IV.  c  108.  §  96. 

'  See  also  the  statutes  18  Geo.  III.  c. 
7a  §  79.  IS  Geo.  III.  c.  84.  $  81.  and  8 
Geo.  IV.  c.  126.  §  144.  as  to  bringing 
money  into  court,  by  persons  acting  under 
the  general  ftighwai/f  and  turnpike  acts : 
And  as  to  bringing  it  in,  by  persons  acting 
in  pursuance  of  the  laws  relative  to  larcen}', 


&c.  or  malicious  injuries  to  property,  see 
the  statutes  7  &  8  Gea  IV.  c.  29.  §  75. 
and  c.  80.  §  41. 

^  Hutton  V.  Bolton,  S.  22  Geo.  III. 
K.  B.  1  H.  Blac.  299.  in  notis.  Beard- 
more  V,  Boulton,  H.  80  Geo.  III.  Excheq., 
but  see  Fail  v.  Pickford,  2  Bos.  &  P.  284. ; 
and  as  to  the  liability  of  carriers,  when  li- 
mited by  such  advertisement,  before  the 
statute  11  Geo.  IV.  &  I  W.  IV.  c.  68,  see 
Clay  V.  Willan,  1  H.  Blac.  298.  Yale  p. 
Willan,  2  East,  128.  Clark  v.  Gray,  4 
Esp.  Rep.  177.  per  Ld.  Ellenborough,  Ch. 
J.  Izett  V.  Mountain,  4  East,  871. 
Nicholson  ».  Willan,  6  East,  607.  Levi 
V.  Waterhouse,  1  Price,  280.  Evans  v. 
Soule,  2  Maule  &  S.  1.  Batson  v,  Dono- 
van, 4  Barn.  &  Aid.  21.  Garnett  v.  Wil- 
Ian,  5  Barn.  &  Aid.  58.  Sleat  v.  Fagg, 
id.  842.  Duffv.  Budd,  8  Brod.  &  B.  177. 
Rowley  v.  Home,  10  Moore,  247.  Marsh 
V.  Home,  5  Barn.  &  C.  822.  and  Bradley 
r.  Waterhouse,  I  Moody  &  M.  154.  per 
Ld.  Tentcrdejit  Ch.  J. ;  and  as  to  their 
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In  all  personal 
actions,  with 
certain  excep- 
tions, by  law 
amendment  act 


Rule  of  court 
tiiereon. 


"  actions  to  be  brought  against  any  mail  contractor,  stage-coach  pro- 
**  prietor,  or  other  common  carrier  for  hire,  for  the  loss  of,  or  injury 
"  to  any  goods  delivered  to  be  carried,  whether  the  value  of  such 
*'  goods  shall  have  been  declared  or  not,  it  shall  be  lawful  for  the 
"  defendant  or  defendants  to  pay  money  into  court,  in  the  same  man- 
"  ner,  and  with  the  same  effect,  as  money  may  be  paid  into  court  in 
"  any  other  action."  *  At  length,  by  the  provisions  of  the  law  amend- 
ment act  \  "  it  shall  be  lawful  for  the  defendant  in  all  personal  ac- 
*'  tions,  (except  actions  for  assault  and  battery,  false  imprisonment^ 
<*  libel,  slander,  malicious  arrest  or  prosecutioii,  criminal  conversation^ 
"  or  debauching  of  the  plaintiff's  daughter  or  servant,)  by  leave  of  any 
"  of  the  superior  courts  of  law  at  Westminster^  where  such  action  is 
"  pending,  or  a  judge  of  any  of  the  said  superior  courts,  to  pay  into 
"  court  a  sum  of  money,  by  way  of  compensation  or  amends,  in  such 
''  manner,  and  imder  such  regulations,  as  to  the  payment  of  costs, 
'<  and  the  form  of  the  pleading,  as  the  said  judges,  or  any  eight  or 
"  more  of  them,  of  whom  the  chief  of  each  of  the  said  courts  shall  be 
'*  three,  shall,  by  any  rules  or  orders  by  them  to  be  from  time  to  time 
"  made,  order  and  direct.*'  ^  By  the  above  act,  the  defendant  may 
pay  money  into  gpourt,  in  many  cases  where  he  was  not  formerly 
allowed  to  do  so,  as  in  actions  for  general  damages,  not  being  for 
assault  and  battery,  or  false  imprisonment,  &c.  But  in  an  action  by 
landlord  against  tenant,  for  not  repairing,  the  court  refused  to  allow 
the  defendant  to  pay  a  sum  of  money  into  court/  by  way  of  compen- 
sation and  amends,  under  the  above  statute;  and  that  the  same 
sum  might  be  received  into  court,  under  a  plea  in  the  form  given  by  the 
rule  made  thereon,  and  under  a  plea  of  tender  before  action  brought  ^. 
In  pursuance  of  the  power  given  by  the  above  act,  a  statutory  rule 
was  made  by  the  judges  of  all  the  courts  ®,  by  which  it  was  ordered. 


liabitity,  since  the  above  statute^  see  Owen 
r.  Burnett,  2  Cromp.  &  M.  S6S.  4  Tyr. 
Rep.  133.  S.  C.  Syms  {or  Simms)  v. 
Chaplin,  1  Nev.  &  P.  129.  IS  Leg. 
Obs.  27.  44.  S.  C.  1  Chit  Jim.  PU  94,  5. 
(p.) ;  and  for  the  mode  of  declaring  in 
actions  against  carriers,  see  Yate  v.  Willan, 
2  East,  128.  Clark  v.  Gray,  4  £sp.  Rep. 
177.  Marsden  v.  Gray,  6  East,  664.  S.  C. ; 
and  for  the  form  of  a  plea,  founded  on  the 
above  statute,  see  1  Chit.  Jun,  PL  284.(3.) 

•  J 1  Geo.  IV.  &  1  W.  IV.  c.  68.  §  10 ; 
and  see  2  Rep.  C  L.  Com.  52,  &c.  100. 

»  3  &  4  W.  IV.  c.  42.  §  21 ;  and  see 


2  Rep.  C.  L.  Com.  62.  97. 

'^  There  is  a  similar  clause  in  the  late  act, 
for  improving  the  practice  and  proceedings 
in  the  court  of  Common  Pleas  of  the  county 
alatine  of  Lanetuta-f  4  &6  W.  IV.  c.  62. 
§23. 

^  Searle  v.  Barrett,  4  Nev.  &  M.  200. 
Dearie  v.  Barrett,  2  Ad.&R  82.  Barrett 
fi.  Dearie^  3  DowL  Rep.  IS.  9  Leg.  Obs. 
108.  206.  &  a 

•  R.  PL  Gen,  H.  4.  W.  IV.  reg,  17, 
18.  6  Bam.  &  Ad.  Append.  vL  10  IKng. 
468.  2  Cromp.  &  M.  18. 
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that  "  when  money  is  paid  into  court,  such  payment  shall  be  pleaded 

in  all  cases,  and  as  near  as  may  be  in  the  form  prescribed  by  the  rule ;  " 

which  form  will  be  found  in  the  Appendix  K     Besides  that  it  was  Advantages  of 

thought  much  more  convenient,  as  well  as  more  consistent  with  the  ment'of  raSacy 

real  state  of  facts,  that  payment  of  money  into  court  should  be  put  '^^  ^^^^ 

into  the  shape  of  a  plea,  other  advantages  are  gained  by  putting  it 

into  that  shape,  namely,  that  the  expense  of  a  rule  of  court,  and  of 

proving  such  rule  at  the  trials  is  avoided  ;  that  a  specific  issue  will 

arise  as  to  the  sufficiency  of  the  sum ;  and  that  the  admission  of  the 

plaintiff's  right  of  action,  and  the  extent  of  that  admission,  will 

appear  on  the  record ;  a  circumstance  which  will  be  found  peculiarly 

beneficial  in  actions  of  trapass  to  land  ^. 

If  it  be  intended  to  defend  part  of  the  action,  and  to  pay  money  Decisioot  there. 
into  ccAirt  as  to  other  part,  the  plea  or  pleas  to  the  part  defended 
should  be  pleaded  first,  and  the  payment  into  court  should  be  pleaded 
as  to  the  residue  <^.  And  where,  to  a  declaration  for  31/.  on  a  bill  of 
exchange,  and  100/.  for  money  paid,  money  lent,  goods  sold,  interest, 
and  on  an  account  stated,  the  defendant  pleaded  as  to  the  31/.,  and  as 
to  12/.  parcel  of  the  100/.  for  goods  sold,  and  as  to  the  100/.  on  the 
account  stated,  payment  into  court  of  511,  and  alleged  that  the 
plaintiff  had  not  sustained  damages  to  a  greater  amount,  in  respect  of 
so  much  of  those  causes  of  action  as  in  the  plea  mentioned,  it  was 
doubted  whether  such  plea  was  good,  on  special  demurrer :  and  it 
seems  that  the  defendant  ought  to  have  shewn  distinctly,  what  portion 
of  the  money  paid  into  court  was  to  be  applied  to  the  bill  of  ex- 
change ^.  And  it  has  been  holden,  that  a  plea  of  payment  of  money 
into  court,  beginning  '*  as  to  so  much,  parcel,"  &c.  and  concluding 
without  any  prayer  of  judgment,  is  bad,  on  special  demurrer  *.  Where 
there  are  several  counts  for  several  causes  of  action,  or  several 
breaches  are  assigned  in  covenant,  the  defendant  may  plead  pa3rment 
into  court  of  one  entire  sum,  in  satisfaction  of  all  the  counts  or 
breaches  ^  But  where,  upon  a  declaration  consisting  of  two  counts, 
the  defendant  paid  into  court  enough  to  cover  the  demand  in  the  first, 
and  obtained  a  verdict  on  the  second,  but  had  omitted  to  plead  the 

*  Append,  iiojl,  $  2.  i  Tyr.  &  G.  486.   4  DowL  Rep.  770. 

^  2  Rep.  C.  L.  Com.  64»  6.  S.  C 

°  Sharman  v.  Stevenson,  1  Gale,  74.  6  '  Shannan  v.  Stevenson,  1  Gale,  74 ; 

Tyr.  Rep.  664.    8  DowL  Rep.  709.  2  and  see  Porter  v.  Izat,  1  Tyr.  &  G.  639. 

Cromp.  M.  &  R.  76.    10  Leg.Oba.  316.  '  Marshall  v.  Whiteside,  1  Meeson  & 

S.C.  W.  189.   1  Tyr.  &  G.  466.  4  DowL  Rep. 

'  Jourdain  v.  Johnson,  2  Cromp.  M.  &  766.  S.  C ;  and  see  Mee  v.  Tomlinson, 

R.  664.  6  Tyr.  Rep.  624.  1  Gale,  312.  4  6  Nev.  &  M.  624.    1  Har.  &  W.  614. 

DowL  Rep.  634.  S.  C. ;  and  see  Marshall  S.  C.  Lorymer  v.  Vizeu,  3  Bing.  K.  R. 

V.  Whiteside,    1   Meeson  &  W.  191,  2.  222. 


314 


OP  PAYING   MONET   INTO  COURT. 


Rule  for  paying 
money  into 
court,  how  form- 
erly dmwn  up. 


Practice  now 
governed  by  law 
amendment  act 

Rule  of  court 
thereon. 


Effect  of  such 
rule. 


To  whom,  and 
how  money  is 


payment,  as  required  by  the  new  mles,  the  court  held  that  he  was 
not  entitled  to  costs  *# 

The  rule  for  paying  money  into  court  in  the  King's  Bench,  was  for- 
merly drawn  up  by  the  derk  of  the  rules  in  term  time,  or  within  a 
week  after,  on  a  motion  paper  signed  by  counsel ;  but  after  a  week 
from  the  end  of  the  term,  there  must  have  been  a  judge's  order  for 
drawing  up  the  rule,  which  was  granted  of  course,  without  a  sum- 
mons. In  the  Common  Pleas,  if  the  sum  were  under  Jhe  pounds,  it 
might  have  been  paid  in  on  a  side  bar  or  treasury  rule,  which  was 
granted  of  course  by  the  secondaries ;  but  if  it  iamounted  to  that  sum 
or  upwards,  a  Serjeant's  hand  was  necessary  for  obtaining  the  rule ; 
and  after  a  week  from  the  end  of  the  term,  there  must  also  have  been 
a  judge's  order  for  drawing  it  up  K  But,  by  a  general  rule  of  all  the 
courts  S  in  all  cases  in  which  money  might  be  paid  into  court,  leave 
to  pay  it  in  might  have  been  obtained  by  a  side  bar  rule. 

The  practice  of  paying  money  into  courts  however,  is  now  governed 
by  the  law  amendment  act,  and  the  statutory  rules  made  thereon  ;  by 
one  of  which  rules  ^  it  is  ordered,  that  *'  no  rule  or  judge's  order  to  pay 
money  into  court  shall  be  necessary,  except  under  the  3  &  4  W.  IV. 
c  42.  §  21. ;  but  the  money  shall  be  paid  to  the  proper  officer  of  each 
court,  who  shall  give  a  receipt  for  the  amount  in  the  margin  of  the 
plea,  and  the  said  sum  shall  be  paid  out  to  the  plaintiff  on  demand." 
By  this  rule  it  is  unnecessary  to  have  any  rule  or  order  for  paying 
money  into  court,  in  cases  where  it  was  allowed  before  the  law  amend- 
ment act.  In  such  cases  it  is  to  be  paid  to  the  proper  officer,  as  a 
matter  of  course,  without  any  rule  or  order  for  that  purpose,  in  like 
manner  as  upon  a  plea  of  tender  ®.  But  in  cases  where  the  payment  of 
money  into  court  was  first  allowed  by  the  law  amendment  act,  as  in 
actions  for  general  damages,  &c.  a  rule  of  court  or  judge's  order  must 
be  obtained,  for  leave  to  pay  it  in :  And  it  should  be  remembered, 
that  the  payment  of  money  into  court  must  in  all  cases  be  pleaded, 
even  though  it  be  paid  in  under  a  rule  of  court  or  judge's  order. 

In  the  King's  Bench,  the  money  is  paid  to  the  signer  of  the  writs, 
who  acts  in  this  instance  as  deputy  to  the  Master^;  and  will  give  a 
receipt  for  the  money,  in  the  margin  of  the  plea,  on  being  paid  20s, 
for  every  100/.  and  so  in  proportion  for  every  greater  or  less  sum,  ex- 
ceeding lOl,  and  Zs.  for  every  sum  under  10/.  besides  2s.  4d,  for  the 


*  Adlardo.  Booth,  1  Bing.  N.  R.  693. 
1  Scott,  644.  a  C. 

»  Tidd  Frac.  9  Ed.  484^  5.  622. 

•  R.  H.  2  W.  IV.  reg,  1.  §  55.  3  Barn. 
&  Ad.  St)l.  8  Biog.  295.  2  Cromp.  &  J. 


163. 

^  IL  PL  Gen.  H.  4,  W.  IV.  reg,  18. 
5  Barn.  &  Ad.  Append,  vi.  10  Bing.  468. 

«  Tidd  Sufh,  1830,  p.  18. 

'  1  Cromp.  Fr.  3  Ed.  142. 
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receipt  \  In  the  Common  Pleas,  the  money  is  paid  to  a  clerk  in  the 
prothonotaries*  office,  who  writes  a  receipt  in  the  margin  of  the  plea, 
on  being  paid  one  penny  in  the  pound,  and  1^ .  4d,  for  the  receipt.  In 
the  Exchequer,  it  is  paid  to  a  Master  and  prothonotary  of  the  court  \ 

When  money  was  paid  into  court,  if  the  plaintiff  were  willing  to  Proceedings 
accept  it,  with  costs,  in  discharge  of  the  action,  and  they  were  not  ^^^^^Z* 
paid,  he  might  formerly  have  proceeded  in  the  action ;  and  proof  of  ^n^paid  into 
the  rule  to  pay  money  into  court,  would  of  itself  have  entitled  him  to 
a  verdict,  and  nominal  damages  ^ :  Or,  in  the  Common  Pleas  and  £x« 
chequer,  the  plaintiff,  after  demanding  the  costs,  might  have  had  an 
attachment  for  the  non-payment  of  them;   or,  in  these  courts,  he 
might  have  proceeded  in  the  action,  without  a  previous  demand  of  the 
costs  ^.    In  the  King's  Bench,  however,  the  plaintiff  must  have  pro- 
ceeded in  the  action,  if  they  were  not  paid,  and  could  not  have  had  an 
attachment  ® ;  for  the  rule  in  that  court  was  conditional,  and  not,  as  in 
the  Common  Pleas  ^  obligatory  upon  the  defendant  to  pay  the  costs : 
But,  by  a  general  rule  of  all  the  courts  k,  on  payment  of  money  into 
court,  the  defendant  was  required  to  undertake  by  the  rule,  to  pay  the 
costs ;  and  in  case  of  non-payment,  to  suffer  the  plaintiff  either  to 
move  for  an  attachment,  on  a  proper  demand  and  service  of  the  rule, 
or  to  sign  final  judgment  for  nominal  damages.   And  now,  by  a  sub-  RepUcatlonto 
sequent  rule  of  all  the  courts  \  made  in  pursuance  of  the  law  amend-  S^^,i^her(>" 
ment  act  ^  *'  the  plaintiff,  afler  the  delivery  of  a  plea  of  payment  of  money  o°* 
into  court,  shall  be  at  liberty  to  reply  to  the  same,  by  accepting  the  sum 
so  paid  into  court,  in  full  satisfaction  and  discharge  of  the  cause  of 
action,  in  respect  of  which  it  has  been  paid  in ;  and  he  shall  be  at 
liberty,  in  that  case,  to  tax  his  costs  of  suit,  and  in  case  of  non-pay- 
ment thereof^  within  forty ^eight  hours,  to  sign  judgment  for  his  costs 
of  suit  so  taxed:  or  the  plaintiff  may  reply  that  he  has  sustained 
damages,  (or  that  the  defendant  is  indebted  to  him,  as  the  case  may 
be,)  to  a  greater  amount  than  the  said  sum  ^ ;   and  in  the  event  of 


*  R.  H.  5  Jac,  L  K.  B  ;and  see  Haines 
V.  Nairn,  2  DowL  Rep.  43. 

*  Dax  Ex.  Pr.  1  Ed.  67. 

^  Horsburgh  v.  Orme,  1  Campb.  558.  n. 
I)er  Ld.  EHenborough^  Ch.  J. 

^  Smith  t>.  Smith,  2  New  Rep.  C.  P. 
473.  Flummer  v.  Savage,  6  Pricey  126. 
Smith  V.  Battersby,  7  Price,  674. 

*  Hand  v.  Lady  Dindy,  2  Sir.  1220. 
Stokes  V.  Woudeson,  7  DumC  &  E.  6. 

'  Scarrall  v,  Horton,  Barnes,  288.  Pr. 
Reg.  259.  S.  C.    Flicker  v.  Eastman,  11 


East,  319. 

«  R.  H.  2  W.  IV. reg.  I.  $56.  3  Barn. 
&  Ad.  381.  8  Bing.  295.  2  Cromp.  &  J. 
183. 

^  R.  P^  H.  4  W.  I V. nrg.  19.  5Bam. 
&  Ad.  Append,  vi,  vU.  10  Bing.  468,  9« 
2  Cromp.  &  M.  19. 

1  3&4V(r.  IV.  c.  42.  $21. 

^  For  the  form  of  a  replication  to  a  plea 
of  payment  of  money  into  court,  see  6  Car. 
&  P.  712.  (a.)  1  Chit.  PL  371,2;  and 
tee  Proctor  v.  Nicholson,  7  Car.  &  P.  67. 


on. 
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an  issue  thereon  being  found  for  the  defendant,  the  defendant  shall 
he  entitled  to  judgment,  and  his  costs  of  suit." 
Decisions  there-       If  the  defendant  pay  money  into  court,  as  to  part  of  the  plaintiflT's 

demand,  and  plead  turn  assumpsit,  or  nunquam  indebitatus^  or  a  set 
off^  or  other  plea,  as  to  the  residue,  the  plaintiff  may  take  the  money 
out  of  court,  in  satisfactiop  of  the  cause  of  action  in  respect  of  which 
it  was  paid  in,  and  take  issue,  and  proceed  to  trial,  on  the  other  plea : 
But  where,  to  a  declaration  in  assumpsit,  brought  to  recover  the  sum  of" 
SOL  the  defendant  pleaded,  first,  to  the  whole  declaration,  payment  of 
the  sum  of  27 L  4«.  4d,  into  court,  and  that  the  plaintiff  had  not 
X sustained  damages  to  a  greater  amount;  secondly,  except  as  to 
271.  4«.  4 J.  non  assumpsit;  thirdly,  payment  of  the  sum  of  10/.  before 
action ;  and  fourthly,  as  to  all,  except  27 L  4«.  4if.,  a  set  off;  to  which 
the  plaintiff  replied  that  he  accepted  the  sum  paid  into  court,  and  was 
satisfied ;  the  cf^urt  held,  that  the  defendant  was  not  justified  in  sign- 
ing judgment  of  nonpros,  for  want  of  a  replication  to  the  second,  third, 
and  fourth  pleas  ^  In  an  action  on  the  case  for  an  injury  to  the  plain- 
tiff's reversionary  interest  in  a  wharf,  by  breaking  a  wall,  the  defend- 
ant having  pleaded  not  guilty  to  the  whole  declaration,  and  a  special 
plea  of  justification,  and  the  plaintiff  having  new  assigned,  the  de- 
fendant paid  money  into  court,  which  was  accepted  in  satis&ction  of 
the  cause  of  action,  the  court  held  that  the  plaintiff  was  entitled  to 
the  costs  of  the  writ,  and  the  defendant  to  all  other  costs  prior  to  the 
new  assignment  ^.  In  an  action  for  dilapidations,  the  defendant  having 
paid  money  into  court,  the  plaintiff  replied  further  damage ;  and  having 
subsequently  given  a  peremptory  undertaking,  pursuant  to  which  how- 
ever he  did  not  go  to  trials  the  court  permitted  a  rule  for  judgment  as 
in  case  of  a  nonsuit  to  be  discharged,  on  his  amending  his  replication, 
by  accepting  the  money  in  satisfaction  of  the  cause  of  action,  and 
paying  the  defendant's  costs,  incurred  since  the  payment  of  the  money 
into  court  °.  In  an  action  against  a  carrier,  for  not  delivering 
goods  at  a  specified  time,  the  defendant  pleaded  payment  of  money 
into  court,  and  the  plaintiff  replied  that  he  had  sustained  more  da- 
mages ;  the  amount  paid  in  was  the  cost  price  of  the  goods,  the  de- 
fendant having  offered  them  in  specie  to  the  plaintiff  two  days  only 
after  they  ought  to  have  been  delivered;  but  the  plaintiff  proved  that 
he  had  sustained  inconvenience  and  loss,  by  not  having  the  goods  de- 

Jourdain  v.  Johnson,  2  Cromp.  M.  &  R.  1 18.    5  Tyr.  Rep.  764.    3  DowL  Rep. 

564.  fi  Tyr.  Rep.  524.  1  Gale,  SI  2.  4  784*  1  Gale,  75.  S.  C. 

Dowl.  Rep.  534.  S.  C.  Marshall  v.  White-  ^  Griffiths  v,  Jones,  5  Dowl  Rep.  167. 

side,  1  Meeson  &  W.  191,  2.  1  Meeson  &  W.  731.  S.  C 

■  Coates  V.  Stevens,  2  Cromp.  M.  &  R.  *"  Kelly  v,  Flint,  13  Leg.  Obs.  94. 
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livered  at  a  proper  time ;  the  jury,  however,  found  for  the  defendant, 
and  the  court  refused  to  set  aside  the  verdict  \ 

The  defendant  is  not,  it  seems,  precluded  from  the  benefit  of  the  cou^t  On  court  of  re^ 
of  requests*  acts,  by  paying  money  into  court  ^.   But  where,  in  an  action  ^ 
to  recover  a  sum  of  8/.  2s,  (as  claimed  by  the  particulars  of  demand,) 
the  defendant  paid  1/.  ISs,  into  court,  under  the  rule  of  HiL  T.  4  W. 
IV.  reg,  19,  which  the  plaintiff  took  out,  in  full  satisfaction  of  the 
action ;  the  cause  of  action  arose,  and  the  parties  lived  within  the 
jurisdiction  of  the  county  court  of  Cardiganshire ;  and  by  order  of 
a  judge,  the  defendant  was  allowed  to  enter  a  suggestion  on  the  roll 
of  these  facts,  and  that  the  action  was  brought  for  a  sum  under  40^., 
and  further  proceedings  were  stayed,   with    a  view  of  depriving 
the  plaintiff  of  his  costs ;    the  court  set  aside  the   order,  on  ac-^ 
count  of  the  form  of  the  rule  for  paying  money  into  court,  the  late- 
ness of  the  application,  and  it  not  clearly  appearing  that  the  action  ' 
was  brought  for  less  than  40;.^ 

In  the  King's  Bench,  where  the  defendants  in  several  actions  on  a  Costs,  where 
policy  of  insurance,  paid  money  into  court,  which  the  plaintiff  took  "^  TOurtJn 
out,  without  taxing  costs  at  that  time,  and  afler wards  the  defendants  actions  which 
entered  into  the  common  consolidation  rule,  and  the  plaintiff  was  non- 
suited in  the  action  that  was  tried  ;  the  court  held  that  the  latter  was 
not  entitled  to  costs  in  any  of  the  actions^  up  to  the  time  of  paying 
money  into  court  ^.     But,  in  the  Common  Pleas,  where  there  was  a 
consolidation  rule,  and  money  paid  into  court,  although  the  cause 
tried  followed  the  general  practice,  and  the  defendant,  if  he  suc- 
ceeded^ was  entitled  to  the  whole  costs  of  that  cause,  yet  the  plaintiff 
was  entitled  to  the  costs  of  the  short  causes,  up  to  the  time  when  the 
money  was  paid  in  ^     And,  accordingly,  by  a  general  rule  of  all  the 
courts  ^,  '*  where  money  is  paid  into  court  in  several  actions,  which 
**  are  consolidated,  and  the  plaintiff,  without  taxing  costs,  proceeds  to 
'*  trial  on  one,  and  fails,  he  shaU  be  entitled  to  costs  on  the  others,  up 

to  the  time  of  paying  money  into  court." 


*i 


*  Evans  v.  Lewis,  S  Dowl.  Rep.  819.  S72. 

10  Leg.  Obs.  832.  S.  C.  '  Twemlow  v.  Brock,  2  Taunt  361  ;  and 

^  Turner  v.  Barnard,  6  DowL  Rep.  170.  see  Wilton  v.  Place,   2  Bos.  &  P.  56. 

1  Meeson  &  W.  580.  S.  C.  Muller  v.  HarUhorne,  3  Bos.  &  P.  558. 

*  Farrent  (or  Tarrant)  v.  Morgan,  3  accord. 

Dowl.   Rep.  792.    2  Cromp.   M.    &  R.  ^  R,  H.  2  W.  IV.  reg.I.  §  104.  3  Bam. 

-252.    5  Tyr.  Rep.  790.    1  Gale,  156.    10  &  Ad.  389.  8  Bing.  304.  2  Cromp.  &  J. 

Leg.  Obs.  221,  2.  S.  C  197. 
^  BurstaU  v.  Horner,   7  Durnf.  &  £. 


CHAP.  XXVI. 


Of  Pleas  in  Abatement^  &c. 


Non.joinder  of 
parti^  in  ac- 
tions upon  con- 
tracti. 


In  actions  for 
wrongs. 


Against  com- 
mon carriers. 


±N  actions  upon  contrtxctSf  when  there  are  several  parties,  the  action 
should  be  brought  by  or  against  all  of  them,  if  living^;  or,  if  some 
are  dead,  by  or  against  the  survivors  ^ :  and  if  an  action  be  brought 
by  one  of  several  parties,  on  a  joint  contract  made  with  all  of  them, 
the  non-joinder  may  be  pleaded  in  bar  ®.  But  if  an  action  be  brought, 
upon  a  joint  contract,  against  one  of  several  partners,  he  can  only 
plead  in  abatement ;  though  the  plaintiff  knew,  and  even  contracted 
with  the  other  partners  ^.  In  actions  for  wrongs^  as  they  are  of  a 
joint  and  several  nature,  the  plaintiff  may  proceed  against  all  or  any 
of  the  parties  who  committed  them  ;  and  it  is  no  plea  in  abatement  ^ 
or  ground  of  nonsuit  %  that  there  are  other  parties  not  named.  .  In 
an  action  on  the  casef  therefore,  against  a  common  carrier,  for  the 
loss  of  goods,  or  for  not  safely  carrying  a  passenger,  the  defendant 
cannot  plead  in  abatement  the  non-joinder  of  a  copartner  ^  And 
by  the  common  carriers'  act,  11  Geo.  IV.  &  1  W.  IV.  c.  68.  §  5, 
'*  any  one  or  more  of  several  mail  contractors,  stage-coach  proprie- 
**  tors,  or  common  carriers,  shall  be  liable  to  be  sued  by  his,  her 
**  or  their  name  or  names  only ;  and  no  action  or  suit  commenced 
"  to  recover  damages,  for  loss  or  injury  to  any  parcel,  package  or 
^  person,  shall  abate  for  the  want  of  joining  any  co-proprietor  or  co- 


*  1  Wms.  Saund.  6  Ed.  S91.  6.  (i.) 

^  2  Wms.  Saund.  6  Ed.  181.  c  (1.)  and 
see  tiie  cases  referred  to  in  Tidd  Prac.  0 
Ed.  6. 

*  Post,  Chap.  XXVn.  1  Chit.  Jmii.  PL 
S61.  (d.)  ;  and  for  the  fonn  of  such  plea, 
see  id.  861,2. 

«  Darwento.  Walton,  2  Adc.  610.  Bice 
V.  Shute^  6  Bur.  2611.  2  Blac.  Rep.  606. 
S.  C  Abbot  V.  SmiUi,  id.  947 ;  and  see 
Mitchell  o.  Tarbutt,  6  Dum£  &  £.  649.  1 
Wms.  Saund.  6  Ed.  291.  c.d,  Tidd  Prac  9 
Ed.  6.    And  for  the  forms  of  pleas  in  abate- 


ment of  the  noDJoinder  of  a  joint  contiaetor, 
and  replications  tberetob  see  I  Chit  Jim. 
F1.197,.&c  442. 

*  Tidd  Prac  9  Ed.  636. 

'  Ansell  V.  Waterhouae^  6  Maule  &  & 
886.  2  Chit  R.  1.  S.  C ;  and  see  Mitchdl 
V.  Tarbutt,  6  Dumf.  &  E.  649.  Oorett 
V.  Radnidge,  8  East,  62.  Bretherton  tr. 
Wood,  6  Moore,  141.  8  Brod.  &  B.  64. 
9  Price,  408.  S.  C.;  but  see  Buddie  v. 
Wilson,  6  Dumf.  &  E.  869.  Powell  v. 
Layton,  2  New  Rep.  C  P.  866.  aemb, 
contra ;  and  see  Tidd  Prac  9  Ed.  686,  6. 


« 
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*'  partner  in  any  mail,  stage-coach,  or  other  public  conveyance,  by  land 
•*  for  hire." 

Also,  by  the  late  act  for  the  further  amendment  of  the  law  %  &c.   Plea  in  abate- 
no  plea  in  abatement,  for  the  non-joinder  of  any  person  as  aco-  ™?"^^or  non- 
defendant,  shall  be  allowed  in  any  court  of  common  law,  unless  it  >on  as  co-de- 
'*  shall  be  stated  in  such  plea,  that  such  person  is  resident  within  the 
**  jurisdiction  of  the  court ;  and  unless  the  place  of  residence  of  such 
**  person  shall  be  stated,  with  convenient  certainty,  in  an  c^fidaoit 
«'  verifying  such  plea."  »>     And  it  having  been  holden  that  joint  con-  lUpUcation 
tractors  must  all  be  sued,  though  one  of  them  had  become  bankrupt.  **?«'e*o»  of  a 

discharffo  bv 

and  obtained  his  certificate «,  or  if  not,  that  the  parties  sued  might  certificate,  Ac. 

plead  in  abatement « ;  it  was  further  enacted,  by  the  same  statute  ^, 

that  '*  to  any  plea  in  abatement,  in  any  court  of  law,  of  the  non- 

**  joinder  of  another  person,  the  plaintiff  may  reply  that  such  person 

'*  has  been  discharged  by  bankruptcy  and  certificate,  or  under  an 

*'  act  for  the  relief  of  insolvent  debtors." 

By  Lord  Tenterden's  act «,  "  if  any  defendant  or  defendants,  in  Effect  of  such 
"  any  action  on  any  simple  contract,  shall  plead  any  matter  in  abate-  ^^^  ^^  ^^ 
**  ment,  to  the  effect  that  any  other  person  or  persons  ought  to  be  a«t 
"  jointly  sued,  and  issue  be  joined  on  such  plea,  and  it  shall  appear 
"  at  the  trial,  that  the  action  could  not,  by  reason  of  the  therein  re- 
**  cited  acts',  or  that  act,  or  of  either  of  them,  be  maintained  against 
**  the  other  person  or  persons  named  in  such  plea,  or  any  of  them, 
^*  the  issue  joined  on  such  plea  shall  be  found  against  the  party  plead- 
**  ing  the  same." 

And,  by  the  law  amendment  acts,  <«  in  all  cases  in  which,  after  such  Where  sobse. 
**  plea  in  abatement,  the  plaintiff  shall,  without  havinff  proceeded  to  3"^*  proceed- 

.  °  *  mgs  are  bad 

**  trial  apon  an  issue  thereon,  commence  another  action  against  the  against  the  per- 
"  defendant  or  defendants  in  the  action  in  which  such  plea  in  abate-  JheireiT"^ 
*'  ment  shall  have  been  pleaded,  and  the  person  or  persons  named  in 
such  plea  in  abatement  as  joint  contractors  ^,  if  it  shall  appear,  by 
the  pleadings  in  such  subsequent  action,  or  on  the  evidence  at  the 
**  trial  thereof,  that  all  the  original  defendants  are  liable,  but  that 

*  3  &  4  W.  IV.  c.  42.  §  8 ;  and  see  S      Prac.  9  Ed.  688. 
Rep.  C  L.  Com.  10, 11.  78.  *»  §  9. 

^  For  the  form  of  an  affidaoU  in  support  *  9  Geo.  IV.  c.  14.  §  8. 

of  a  plea  of  non-joinder,  before  the  above  '81  Jac  I.  c.  16.  and  Irish  act,  10  Car, 

statute,  see  Dobbin  v.  Wilson,  8  Nev.  &  L  scss.  8.  c.  6» 

M.  860.  »  S  &  4  W.  IV.  c.  48.  §  10. 

*  BovOl  V.  Wood,  8  Maule  &  S.  83;  ^  For  the  form  of  the  commencement  of 
and  see  Noke  v.  Ingham,  1  Wils.  69.  Haw-  the  declaration  In  t^iis  case^  see  Append, 
kins  V.  Ramsbottom,  6  Taunt  179.    Tidd  pott,  §  1* 
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(f 


t( 


Misnomer  not 
]}leadable  in 
abatement. 


**  one  or  more  of  the  persons  named  in  such  plea  in  abatement,  or 
any  subsequent  plea  in  abatement,  are  not  liable  as  a  contracting 
party  or  parties,  the  plaintiff  shall  nevertheless  be  entitled  to  a 
"  judgment,  or  to  a  verdict  and  judgment,  as  the  case  maybe,  against 
'*  the  other  defendant  or  defendants,  who  shall  appear  to  be  liable ; 
'*  and  every  defendant  who  is  not  so  liable,  shall  have  judgment,  and 
"  shall  be  entitled  to  his  costs  as  against  the  plaintiff,  who  shall  be 
^*  allowed  the  same  as  costs  in  the  cause  against  the  defendant  or  de- 
^'  fendants  who  shall  have  so  pleaded  in  abatement  the  non-joinder  of 
"  such  person :  Provided,  that  any  such  defendant,  who  shall  have 
"  so  pleaded  in  abatement,  shall  be  at  liberty  on  the  trial,  to  adduce 
"  evidence  of  the  liability  of  the  defendants  named  by  him  in  such 
"  plea  in  abatement." 

Before  the  late  act  for  the  ftirther  amendment  of  the  law  ^  &c.  if 
the  plaintiff  had  declared  against  the  defendant  by  a  wrong  name, 
the  latter,  if  not  estopped,  might  have  pleaded  the  misnomer  in  abate- 
ment*: But  now,  by  the  above  act^,  '^  no  plea  in  abatement  for  a 
"  misnomer,  shall  be  allowed  in  any  personal  action ;  but  in  all  cases 
^*  in  which  a  misnomer  would,  but  for  that  act,  have  been  by  law 
**  pleada|)le  in  abatement  in  such  action,  the  defendant  shall  be  at 
"  liberty  to  cause  the  declaration  to  be  amended,  at  the  costs  of  the 
*^  plaintiff,  by  inserting  the  right  name,  upon  a  judge's  summons, 
"  founded  on  an  affidavit  of  the  right  name ;  and  in  case  such  sum- 
*^  mons  shall  be  discharged,  the  costs  of  such  application  shall  be 
**  paid  by  the  party  applying,  if  the  judge  shall  think  fit."  It  has 
been  made  a  question,  whether  the  words  of  this  statute  are  peremp- 
tory ^  :  and  where  a  judge  had  made  an  order  for  amending  a  mtf- 
nomer  in  a  declaration, 'on  payment  of  costs,  the  court  granted  a  rule 
to  shew  cause  why  the  judge's  order  should  not  be  amended,  and  for 
a  stay  of  proceedings  in  the  mean  time  ^. 
Parol  demurrer.       Formerly,  when  an  infant  was  sued  as  heir,  on  the  obligation  of 

his  ancestor,  though  the  defendant  could  not  have  pleaded  in  abate- 
ment of  the  suit,  the  parol  might  have  demurred,  or  proceedings 
thereon  been  stayed,  till  he  came  of  age  ^.  But  now,  by  the  statute 
11  Geo.  IV.  &  1  W.  IV.  c.  47.  §  10,  «*  where  any  action,  suit  or 


Abolished,  by 
BtaU  1 1  Geo. 
IV.  &  1  W. 
IV.  c.  i7. 


*  8&4W.  IV.  c48;  andseeSRep. 
aL.Com.S2,S.75,6.  I1ddPhic.9£d. 
686  :  And  as  to  the  misnomer  of  partiei^ 
and  how  taken  advantage  of,  and  when  and 
how  a  mistake  in  their  names  was  cured, 
and  when  not,  see  id.  447,  8,  9.  Fmchv. 
Cocken,  2  Cromp.  M.  &  R.  196.  8  Dowl. 


Rep.  676.  1  Gale,  180.  6  Tyr.Rep.  774. 
10  Leg.  Obs.  817, 18.  S.  C. 

^  §11.  AfOe^ei. 

°  Henekey  v.  Bad  Strathmore,  18  L^. 
Obs.  46. 

<*  Rast  Ent  860.  (b.)  862.  (a.)  879, 
80.     Bro.  Red,  195. 
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other  proceeding,  for  the  payment  of  debts,  or  any  other  purpose, 
shall  be  commenced  or  prosecuted  by  or  against  any  infant  under 
the  age  of  twenty-one  years,  either  alone  or  together  with  any 
"  other  person  or  persons,  the  parol  shall  not  demur ;  but  such  ac- 
**  tion,  suit  or  other  proceedings  shall  be  prosecuted  and  carried  on 
'*  in  the  same  manner,  and  as  effectuaUy,  as  any  action  or  suit  could, 
before  the  passing  of  that  act,  be  carried  on  or  prosecuted,  by  or 
against  any  infimt,  where,  according  to  law,  the  parol  did  not  de- 


it 


"  mur." 


Pleas  to  the  jurisdiction  of  the  court  %  and  in  abatement  ^,  must  Time  for  plead* 
formerly  have  been  pleaded  within  four  days  inckuive  ®  after  the  ^^^  or^ta"*" 
delivery,  or  filing  and  notice,  of  the  declaration  ^ ;  unless  the  dedara-  abatement,  &c 
tion  were  delivered  or  filed  after  term,  or  so  late  in  term,  that  the 
defendant  was  not  bound  to  plead  to  it  in  that  term ;  in  both  which 
cases  the  defendant,  in  the  King's  Bench,  might,  within  the  first  four 
days  inclusive  of  the  next  term,  have  pleaded  to  the  jurisdiction  of 
the  court,  or  in  abatement,  as  of  the  preceding  term  ®.  In  the  Com- 
mon Pleas,  however,  the  defendant  could  not  have  pleaded  in  abate- 
ment, within  the  first  ybur  days  of  the  next  term,  without  a  special 
imparlance,  which  was  granted  by  the  prothonotaries  ^.  Afterwards, 
by  a  general  rule  of  all  the  courts  s,  "  if  the  declaration  were  filed 
or  delivered  so  late,  that  the  defendant  was  not  bound  to  plead  until 
the  next  term,  the  defendant  might  have  pleaded  as  of  the  preceding 
term,  within  the  first  four  days  of  the  next  term,  any  plea  to  the 
jurisdiction,  or  in  abatement,  or  a  tender,  or  any  other  similar  plea." 
And  now,  as  proceedings,  we  have  seen^,  may  be  had  on  writs,  except 
at  certain  times,  in  vacation  as  well  as  in  term,  pleas  to  the  jurisdic- 
tion, or  in  abatement,  &c.  must  be  pleaded,  except  at  those  times, 
in /our  days  inclusive  after  the  delivery,  or  filing  and  notice  of  the 
declaration. 

*  Tidd  Prac  9  Ed.  688.  (p.)  '  Threlkald  v.  Goodfellow,  Pr.  Reg.  1. 
^  Id.  (7.)                                                   Cas.  Pr.  C.  P.  78.    Barnea,  824.  S.  C 

*  Jenninga  v,  Webb,  1  Durnf.  A  B.       Nappero.  Biddle,  id.  884.  S.  P.;  and  see 
£77.     Haiboxd  o.  Perigal,  6  Damf.  k  E.      Tidd  Prac.  9  Ed.  468.  688, 9. 

810.  >  R.  H.8W.  IV.9Vj.I.§45.  8Bam. 

«  TSdd  Prac.  9  Ed.  689.  (6.)  &  Ad.  880.  8  Bing.  894.  2  Cromp.  &  J. 

'  Anon.  1  Salk.  367.      Gilb.  K.  B.  180. 

844^  6 ;  and  see  Holme  v,  Dalby,  8  Bam.  ^  Anie,  188,  8. 
&  Aid.  869.  1  Cbit  R.  704.  S.  C 


CHAP.  XXVII. 


Of  Pleas  m  Bar^  Pleading  several  Matters,  and 
Signing  and  Delivering  Pleas,  &c. 

Pleas  in  bar,        Jt  LEAS  in  bar  are  calculated  to  shew,  either  that  the  plaintiff  never 

had  any  cause  of  action  ;  or,  if  he  had,  that  it  was  discharged  by  some 

In  denial,  or        subsequent  matter  :   and  they  are  commonly  said  to  be  in  denial,  or 
confession  and  /•      •  j  •  j  /•    ^r  j*       ^-  ^i  i    j 

avoidance  &c.     confession  and  avoidance  of  the  cause  of  action ;  or  they  conclude 

the  plaintiff  by  matter  of  estoppel  \ 

How  treated  of.  In  treating  of  pleas  in  bar,  it  is  intended  to  consider,  first,  the  seve- 
ral grounds  of  defence,  and  what  pleas  adapted  thereto  may  be 
pleaded,  in  actions  upon  contracts,  and  for  wrongs  independently  of  con- 
tract: Secondly,  the  power  of  the  judges  to  make  alterations  in  the 
mode  of  pleading,  &c. ;  and  the  rules  made  by  them  in  pursuance 
thereof:  Thirdly,  what  must  now,  since  the  making  of  the  above 
rules,  be  proved  by  the  plaintiff  on  the  general  issue,  or  common  plea 
in  denial  of  the  contract  or  wrong  stated  in  the  declaration :  Fourthly, 
what  might  have  been  formerly,  and  may  now  be  given  in  evidence 
thereon  by  the  defendant,  or  must  be  pleaded  specially,  in  actions 
upon  contracts,  and  for  wrongs :  Fiflhly,  in  what  cases  the  special 
matter  may  be  given  in  evidence  under  the  general  issue,  by  act  of 
parliament :  Sixthly,  the  pleas  in  actions  by  and  against  hanJcrupts  or 
insolvent  debtors,  and  their  respective  assignees;  or  by  and  against 
executors  or  administrators,  heirs  or  devisees:  Seventhly,  the  title, 
commencement,  body,  and  conclusion  of  pleas  :  Eighthly,  in  what 
cases  the  defendant  might  formerly  have  pleaded,  and  is  now  allowed 
to  plead  several  matters:  and  lastly,  the  practice  as  regards  the 
signing,  delivering^  filing,  adding,  amending,  waiving,  abiding  by, 
striking  out,  or  setting  aside  pleas,  &c. 

In  actions  upon        In  actions  upon  contracts,  pleas  in  bar  are  in  denial  of  the  contract, 

or  other  matters  stated  in  the  declaration,  or  in  confession  and  (ivoidance 
of  the  contract,  at  common  law  or  by  statute ;  or,  admitting  the  va- 
lidity of  the  contract,    they   are   in  avoidance  of  the  defendant's 

*  5  Hen.  VIL  U.  pL  4.    Zouch  v.       and  see  Tidd  Prac.  9  Eil  64S.   1  Chit 
Barnfeild,  1   Leon.  77.  Anon.  Sav.  86;       PLUS. 
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b'ability  thereon ;  or,  supposing  him  to  have  been  once  liable,  they  are 
in  discharge  of  the  cause  of  action,  by  reason  of  some  subsequent  or 
collateral  matter.  The  common  pleas  in  denial  are,  in  assumpsiU  In  denial. 
non  oisumpsit  ^ ;  in  covenant,  or  debt  on  s^cialtyt  non  est  factum^ ; 
and  in  debt  or  scire  facias  on  a  judgment  or  recognizance,  ntU  tiel 
record^.  These  pleas  were  formerly  called  general  issues,  and  may 
still,  it  is  conceived,  not  improperly  be  so  designated,  to  distinguish 
them  from  special  pleas  in  denial,  or  confession  and  avoidance ;  al* 
though  the  effect  of  them  is  considerably  narrowed  by  the  late  sta- 
tutory rules  of  pleading.  In  debt  on  simple;  contract,  the  general 
issue  was  formerly  nil  debet  \  that  the  defendant  did  not  owe  the  sum 
demanded  to  the  plaintiff;  but  this  plea  was  abolished  by  one  of  the 
late  statutory  rules  ®,  which  will  be  noticed  hereafter  ^  Besides  the 
common  pleas  in  denial,  there  are  others  which  may  be  pleaded  in 
actions  upon  contracts,  denying  some  material  fact  stated  in  the 
declaration,  by  way  of  inducement  to  the  contract  8,  or  averred  by  the 
plaintiff  to  entitle  him  to  its  performance  ^^  or  the  breach  of  it  ^ 

Pleas  in  confession  and  avoidance  of  the  contract  are,  that  it  was  In  avoidance  of 
void  or  voidable,  at  common  law  or  by  statute.     Pleas  in  avoidance  of  ^mmon  Uw. 
the  contract  at  common  law  are  first,  that  it  was  void  for  want  of 
sufficient  consideration  \  when  not  under  seal ;  secondly,  that  the  parties 


*  1  Cbit  Jim.  PL  805.  (8,  S,  4.)  294. 
(1.)  296.  (2.)  812.  (I.) 

^  1  Chit  Jim.  PL  443.  (4.)  444.  (5,6.) 
«  1  Chit  Jim.  PL  455.  (1.)  and  for  the 

forms  oi general  ttfuo,  in  difierent  actions, 

see  Steph.  PL  3  Ed.  155,  Ac. 

*  Append,  to  Tidd  Prac  9  Bd.  Ch. 
XXVI1.§S. 

*  R.Pt  H.  4W.IV.  Covenata  andilcft^ 
reg,  II.  §  2, 3.  5  Barn.  &  Ad.  Append,  viii. 
10  Bing.  470.  2  Cromp.  &  M.  21,  2. 

'  Pott,  860. 

<  1  Chit  Jtcft.  PL  288.  (1.)  804.  (1.) 
848.  (10.)  447.  (1,  2.) 

I"  Id,  217.  (1.  8.)  245.  258,  &c.  804. 
(2.)  809.  (8.)  824.  (2,8.5.)  825.  (6.) 
827.  (11.)  829.  (18.)  844.  (14.)  872.  (1.) 

»  Id.  217.  (1,2, 8.)  246.  (1.)  288.  (2.) 
812.  (2.)  848.  (11,  12,  18.)  8^.(15.) 

'  As  to  the  ccnsideratum  necessary  for 
supporting  a  contract  without  deed,  see 
Com.  Dig.  tit  Action  upon  the  Case  upon 
AiKumptU,  B.  1,  &c.  2  Chit  Blac.  Com. 


444,  &c.  I  FonbL  Treat.  Bq.  2  Ed.  885, 
Ac.  Powell  on  Contracts,  I  V.  880,  &c. 
Comyn  on  Contracts,  2  Bd.  7,  Ac.  1  Chit 
PL  4  Ed.  262,  Ac.  8  Cbit  Com.  Law, 
68,  Ac.  Lawes  on  Pleading,  Chap.  III.  1 
Sel.  NuPri,  5  Ed.  45,  ^lfc  ;  whether  an 
agreement  in  writing  is  binding,  without 
consideration,  see  Pillans  v.  Van  Mierop, 
8  Bur.  1670.  Kann  v,  Hughes,  7  Dumf. 
A  £.  850.  (a.)  FonbL  Treat  Eq.  885, 
Ac.  ;  and  whether  a  moral  obligation  is 
sufficient  to  support  an  express  auwrnpat, 
see  Atkins  v.  Hill,  Cowp.  288.  Hawlces 
V.  Saunders,  H,  290.  Trueman  v.  Fenton, 
Id,  544.  Barnes  v.  Hediey,  2  Taunt. 
184.  Lee  v,  Muggeridge,  5  Taunt  86. 
Wells  V,  Horton,  2  Car.  &  P.  888.  Seago 
V.  Deane,  1  Moore  A  P.  227. 4  Bing.  559. 
8  Car.  A  P.  170.  S.  C.  1  Sel.  Ni.  Pri.  6 
Ed.  56.  Tidd  Prac  9  Ed.  486 ;  but  see 
8  Bos.  A  P.  249.  (a.)  Little6eld  v.  Shee, 
2  Bam!  A  Ad.  811. 

Y  2 
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thereto  were  legally  incapable  of  contracting,  by  reason  of  coverture  *, 
lunacy  ^,  idiotcy  «,  tntoxieation  ^,  or  alien  enemy  at  the  time  of  the  con- 
tract®;  secondly,  that  the  contract  was  void,  on  the  ground  of  fraud 
or  covin  ^,  or,  in  actions  on  policies  of  assurance,  for  unseaworthiness*, 
misrepresentation^,  or  concealment  of  material  &cts',  &c. ;  thirdly,  that 
it  was  against  pabU0  policy,  as  being  in  restraint  of  marriage  ^,  or 
trade ';  for  champerty^,  maintenance o£ amis  °,  or  suppressing  prose- 
cutions for  felony  ®,  &c. ;  or  founded  on  a  smuggling  contract  p,  or 
wager  relating  to  the  amount  of  hop  duties  %  or  the  receipt  tax,  or 
other  branch  of  the  public  revenue ' ;   fourthly,  that  the  contract 


•  Com.  Dig.  tiu  Pleader,  2  W.  21.  8 
Chit  PI.  6  Ed.  907.  a.  910.  1  Chit  Jttn. 
PI.  290.  452. 

^  Yates  V.  Boen,  2  Str.  1104 ;  and  see 
Baxter  p.  Earl  of  Portsmouth,  6  Bam.  &, 
C.  170.  7  DowL  &  R.  614.  &  C. 

^  DeDnis  v.  Dennis,  2  Wms.  Saund. 
832. 

0  Bui.  iVt.  Pri.  172.  Pitt  o.  Smith,  8 
Campb.  88.  per  Ld.  Elleitborough,  Cb.  J. 
Brandon  o.  Ord,  8  Car.  &  P.  440.  per 
Best,  Ch.  J. ;  and  see  Cook  v.  Clayworth, 
18  Vez.  12.    BuUero.  Mulinbill,  1  Bligb, 

187.  Moig.  Pr.  288. 

*  Co.  Lit  129.  h.  Com.  Dig.  tit 
Abatement,  £.  4.  tit  Men,  C.  5.  1  Chit 
PI.  419,  20.  8  Chit  PL  5  Ed.  910,  11 ; 
and  see  Brandon  p.  Nesbitt,  6  Dumf.  & 
E.  28.  Bristow  V.  Towers,  id,  86.  Willi- 
son  V.  Patteson,  7  Taunt  489.  1  Moore^ 

188.  S.  C. ;  bat  see  Van  Brynen  v.  Wilson, 
9  East,  821. 

'  8  Chit  PL  5  Ed.  968.  1  Chit  Jun. 
PI.  804.  821.  888.  458.  Edwards  «. 
Brown,  1  Cromp.  &  J.  807.  1  Tyr.  Rep. 
106.  S.  C.  Sterens  v.  Webb,  7  Car.  & 
P.  60.  Connop  v.  Holmes,  1  Tyr.  &  G. 
65.  4  DowL  Rep.  451.  S.  &  Tabram  v. 
Warren,  1  Tyr.  6t  G.  158.  4  DowL  Rep. 
545.S.  C. 

<  1  Chit  Jim.  PL  825. 

^  1  Chit  Jwu  PL  828.  (1 4.)  829.  (19.) 
881.  (20,  21.)  Wainwrigfat  v.  Bland,  1 
Meeson  &  W.  82.  I  Tyr.  &  G.  417.  S.  a 
And  as  to  the  eflect  of  misrepresentations  in 
contracU,  see  Flight  o.  Booth,  1  Scott, 


190.  201.  1  Bing.  N.  R.  870.  S.  C  Rose. 
Law  TracU,  16. 

>  1  Chit  Jun.  PL  882,  8 ;  and  see 
Wainwright  o.  Blaod,  1  Meeson  &  W.  82. 
1  Tyr.  &G.  417.  a  C. 

^  Low  0.  Peers,  4  Bur.  2225.  Lofil, 
845.  S.  a     Hartley  V.  Rice,  10  East,  22. 

^  Homer  o.  Graves,  7  Bing.  785.  5 
Moore  &  P.  768.  S.  C.  Toung  o.  Tim- 
mins,  1  Cromp.  &  J.  881.  1  Tyr.  Rep. 
226.  S.  C. ;  and  see  Mitchell  e.  Reynolds, 
1  P.  Wms.  181. 

"  Poet,  847.  (A.) 

*  Bell  v.  Smith,  5  Bam.  &  C  194.  7 
DowL  &  R.  855.  S.  C.  Potts  p.  Sparrow, 
8  DowL  Rep.  680.  1  Scott,  578.  1  Bing. 
N.  R.  594.  1  Hodges,  185.  S.  C.  In  re 
Masters,  1  Har.  &  W.  848.  4  DowL  Rep. 
18.  10  Leg.  Obs.  495,  6.  S.  C ;  but  see 
Williamson  v.  Henley*  8  Moore  &  P. 
781.  6  Bing.  299.  S.  C. 

*  Collins  V.  Blantem,  2  Wils.  841.  847. 
Poole  o.  BousBdd,  1  Campb.  55.  Hard- 
ing V.  Cooper,  1  Stark.  NL  Pru  467;  and 
see  Prole  v.  Wiggins,  8  Bing.  N.  R.  280. 

^  aarke  v.  Sbee,  Cowp.  884.  Biggs  v. 
Lawrence,  8  Duraf.  &  E.  454.  Clugas 
V.  Penaluna,  4  Duraf.  &  E.  466.  Way- 
mell  V.  Reed,  5  Duraf.  &  E.  599.  Ber- 
nard  v.  Reed,  1  Esp.  Rep.  91.  S.  C. 
Pellecat  o.  Angel,  1  Gale,  167.  2  Cromp. 
M.  &R.  811.  S.  C. 

<  AtherfoU  o.  Bceid,  2  Dumf.  &  E. 
610.  Shirley  o.  Sankey,  2  Bos.  &  P.  180. 

'  2  SeL  iVk  iVt.  5  Ed.  1846.  1  Chit 
Jim.  PI.  219. 
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was  contra  honot  mores^  as  that  it  was  entered  into  by  the  parties  with 
a  view  to  their  future  cohabitation  *,  or,  if  not  by  deed,  in  respect  of 
their  past  cohabitation  \  or  for  lodgings  let  ^,  or  articles  of  dress  ^ 
supplied,  for  the  purposes  of  prostitution;  or  respecting  immoral 
publications  *,  &c.  or  wagers  that  tend  to  the  introduction  of  in- 
decent evidence  ^  or  wantonly  affect  the  interest  or  feelings  of  third 
persons '.  The  grounds  on  which  contracts  are  considered  as  void' 
able  at  common  law,  are  infancy^,  duress  of  imprisonment^,  or  per 


mmas 


Pleas  in  avoidance  of  the  contract  by  statute  are,  that  it  was  void  or  By  statute. 
voidable  by  the  23  Hen.  VI.  c.  9>  &  29  EUz.  c.  4.  >  for  the  extortion 

■ 

of  sheriffs,  &c. ;  by  the  5  &  6  Edw*  VI.  c.  16.  respecting  the  sale  of 
offices^ ;  by  the  31  EUz.  c.  6.  for  smony^ ;  by  the  statute  of  frauds^ 
29  Car.  II.  c.  3.  §  17.  as  not  being  in  writing^ \  by  the  Lord^s  day  act» 
29  Car.  IL  c.  7.  as  being  made  on  Sunday  ^ ;  by  the  9  Ann.  c.  14.  for 


*  Walker  v.  Perkins,  8  Bur.  1568.  1 
Blac.  Rep.  517.  S.  C  James  o.  Hoaktns, 
Tidd  Prac.  9  Ed.  547.  Binnington  v. 
Wallis,  4  Bam.  &  Aid.  650.  Friend  ». 
Harrison,  2  Car.  &  P.  584.  per  Best,  Ch. 

J. 

^  Binnington  v.  Wallis,  4  Bam.  &  Aid. 

650. 

*  Girarday  v.  Richardson,  I  Esp.  Rep. 
18.  Jennings  c.  Throgmorton,  Ry.  &  Mo. 
251.  Appleton  v.  Campbdl,  2  Car.  &  P. 
3^7.  fcr  Abbott,  Ch.  3. 

'  Bowry  v.  Bennett,  1  Campb.  848. 
per  Ld.  EUenborcuglh  Ch.  J. 

*  Forbes  v.  Johnes,  4  Esp.  Rep.  97.  per 
Lawrence,  J.  Stockdale  v.  Onwhynn,  2 
Car.  &  P.  168.  5  Bam.  &  C  178. 7  DowL 
&  R.  625.  8.  C.  Poplet©.  Stockdale,  Ry. 
&  Mo.  887.  2  Car.  &  P.  198.  S.  C.  per 
Best,  Ch.  J.  1  Chit  Jun.  R.  412. 

'  Da  Costa  v.  Jones,  Cowp.  729. 
Powell  on  Contracts,  1  Ed.  282,  8.  And 
for  the  subjects  of  contracts  or  agreements 
in  general,  see  id.  152,  &c 

«  Com.  Dig. Ut  Pfcadcr,  2G.8.  2W. 
22.  8  Chit  PI.  5  Ed.  909. 6. 965.  1  ChiL 
Jwu  PI.  814.  455. 

^  Com.  Dig.  tit.  Pleader,  2  W.  19.   3 


Chit  PL  5  Ed.  965. 

*  Com.  Dig.  tit  Pleader,  2  W.  20.  8 
Chit  PL  5  Ed.  964. 

k  Com.  Dig.  tit  Pleader,  2  W.  26. 
Chit  Slat,  87.  8  Chit  PI.  981. 

1  Chit  Stai.  882. 

■  Com.  Dig.  tit  Pleader,  2  W.  27. 
Chit.  Stat.  740. 

"  Chit  Stat.  151. 

"*  Chit  Stat.  866.  8  Chit  PL  909.  1 
Chit  Jun.  PL  291.  805.  808.  886.  876. 
402.  454.  7  Car.  &  P.  288.  (a.) ;  and  see 
Taylor  v,  Hillary,  1  Cromp.  M.&R.741. 
5  Tyr.  Rep.  878.  1  Gale,  22.  8  Dowl. 
Rep.  461.  S.  C  Gancy  v.  Piggott,  4 
Nev.  &  M.  496.  2  Ad.  &  E.  478.  S.  C. 
Hawes  v.  Armstrong,  1  Bing.  N.  R.  761. 
1  Scott,  661.  1  Hodges,  179.  S.  C. 
Andrews  9.  Smith,  2  Cromp.  M  &.  R.  627. 
1  Gale,  885.  1  Tyr.  &  G.  178.  S.  C. 
Smith  V.  Dixon,  4  DowL  Rep.  571.  I 
Har.  &  W.  668.  11  Leg.  Obs.  888.  S.  C. 
Rose.  Law  Tracts,  p.  85. 

'  Chit  StaL  1087,  8.  1  Chit  Jun.  PI. 
885 ;  and  seePeatecDicken,  (or Dickens,) 
1  Cromp.  M.  &  R.  422.  5  Tyr.  Rep.  1 16. 
8  DowL  Rep.  171.  S.  C. 


326 


OF  PLEAS   IN   BAR. 


Performance. 


Excuse  of  per. 
formance. 


gaming*;  by  the  12  Ann,  stat.  2.c.  l6.foTU9ury^;  by  the  bribery  mct^ 
ft  Geo.  II.  c  24  ^^ ;  by  the  stock  jobbing  act,  7  Geo.  II.  c.  8  ^  ;  by  the 
annuity  acts,  17  Geo.  III.  c.  26.  and  53  Greo.  III.  c.  141 «;  or  by 
the  bankrupt  act,  6  Geo.  IV.  c.  16  ',  &c. 

The  foregoing  pleas,  if  established,  shew  that  there  was  no  valid 
or  binding  contract  between  the  parties :  or  if  there  was,  the  defend- 
ant may  plead  that  he  has  performed  it,  by  payment  s,  or  otherwise  ^; 
or  that  he  is  l^ally  excused  from  its  performance  ^  by  the  act  of 
God  \  or  the  king's  enemies ' ;  as,  in  an  action  of  debt  or  scire  facias 
on  a  recognizance  of  bail,  by  the  death  of  the  principal  before  the 
return  of  a  capias  ad  satisfaciendum  ™;  or,  in  an  action  against  a  car- 
rier for  the  loss  of  goods,  that  the  loss  happened  by  lightning  or 
tempest,  or  capture  by  an  enemy  ^ ;  or  that  the  defendant  is  excused 
by  the  agreement  of  the  parties,  as  by  a  defeazance  ®,  licence  p,  re- 
lease 4,  or  rescinding  the  contract  before  breach';  or  by  the  act,  de- 
fault^ negligence,  or  misconduct  of  the  plaintiff,  as  by  his  non-per- 
formance of  a  condition  precedent  %  or  refusal  to  accept  the  tender  of 


•  Com.  Dig.  tit.  Pleader,  2  G.  8.  2 
W.  26.  Chit.  StaL  419.  Raym.  Ent. 
96,  7.  Morg.  Pr.  229.  6S2.  S  Went 
lOS.  1  Chit.  Jun,  PL  306.  Brogden  o. 
Marriott,  S  Bing.  N.  R.  88 ;  but  see  ttat 
6  &  6  W.  IV.  c.  41.  as  to  securities 
given  on  a  gaming  consideration. 

•>  Com.  Dig.  tit.  Pleader,  2  G.  7.  2 
W.  28.  Chit.  Slat.  1091,  See.  S  Chit  PL 
909.  (a.)  966.  1  Chit  Jun,  PL  400 ;  but 
see  Stat  58  Geo.  III.  c.  98.  8  &  4  W. 
IV.  c.  98.  $  7.  6  &  6  W.  IV.  c.  41.  as  to 
securities  given  on  an  unerious  considera- 
tion ;  Connop  t>.  Yeates,  (or  Meaks,)  4 
Nev.  &  M.  802.  2  Ad.  &  £.  826.  S.  C. 

«  Chit  Bills,  8  Ed.  118. 

d  Chit  Stat  1082.  8  Chit  PL  968.  1 
Chit  Jun.  PL  896. 

«  Chit  SUt  22,  &c.  8  Chit  R.  5  Ed. 
975,  &c.  1  Chit  Jun.  PL  445 ;  and  see 
Tidd  Prac.  9  Ed.  520,  &c. 

f  §  8.  181 ;  and  see  Rose  v.  Main,  1 
Scott,  127.  1  Bing.  N.  R.  857.  S.  C  Davis 
V.  Holding,  1  Meeson  &  W.  159.  1  Tyr. 
&  G.  871.  S.  C. 

«  Com.  Dig.  tit  Pleader,  2  G.  10.  2 
W.  29.  8  Chit  PL  5  Ed.  974,  5, 6. 1001. 
1  Chit  Jun,  PL  204.  (4.)  275.  (50.)  868, 
&c.  449,  50. 


^  Com.  Dig.  tit.  Pleader,  2  G.  15.  2 
V.  18.  2  W.  88.  8  Chit  PI.  5  Ed.  974v 
5,  6.  1001.  1  Chit  PL  Jun.  294.  857. 
872.  448.  450. 

*  Com.  Dig.  tit  Pleader,  2  V.  18. 16. 
2  W.  SS.  8  Chit  PL  5  Ed.  988,  9. 

^  Com.  Dig.  at  CondUion,  D.  1,  8. 
L.  12. 

>  Abbott  on  Shipping,  5  Ed.  251,  &c 

"^  Tidd  Prac.  9  Ed.  1129,  and  the 
authorities  itbere  cited. 

*"  Abbott  on  Shipping,  5  Ed.  251,  &c. 
Pott,  880. 

"  Com.  Dig.  tit  Defeazance,  A.  tit 
Pleader,  2  V.  12.  2  W.  85.  87. 

'  8  Chit.  H.  6  Ed.  1002.  I  Chit  Jim. 
PL  218. 

"1  Com.  Dig.  tit  Pleader,  2  G.  18.  8 
Chit  JPt  5  Ed.  989. 

'  Taylor  v.  Hillary,  1  Cromp.  M.  &  R. 
741.  5  Tyr.  Rep.  878.  1  Gale,  22.  8 
DowL  Rep.  461.  7  Car.  &  P.  80.  S.  C 
1  Chit  Jim.  PL  810.  887.  (8.)  875.  884. 
(18.) ;  but  see  Edwards  v.  Chapman,  1 
Meeson  &  W.  281.  1  Tyr.  &  G.  481.  4 
DowL  Rep.  782.  1 1  Leg.  Obs.  281,  2.  12 
Leg.  Obs.  180,  81.  S.  C.  Rose.  Law 
Tracts,  28,  &c. 

■  8  Chit  PI.  5  Ed.  990.  1  Chit  Jun. 
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a  debt  %  or  of  sufficient  amends  ;  or  by  his  hindering  the  performance 

of 'the  contract  by  the  defendant^ ;  or  preventing  him  from  deriving 

any  benefit  therefrom,  as  by  the  plaintiff's  entry  and  expulsion  S  pr 

by  his  misconduct  in  performing  works  or  services  ^,  or  otherwise  ^. 

The  defendant  also,  if  liable  to  an  action  for  the  non-performance  of  In  avoidance  of 

1*  I  '\'t 

his  contract,  may  plead  that  he  is  not  liable  to  be  sued  thereon  by  the  "^ '  ^* 
plaint^,  on  the  ground  of  his  having  .become  an  alien  enemy  after  the 
contract',  or  been  attainted f^,  or  cutiatved^,  or  by  reason  of  his 
bankruptcy  ^  or  discharge  under  an  insolvent  debtors'  act^;  or  that  the 
defendant  is  not  liable  to  be  sued  by  the  plaintiff  alone,  on  account  of 
his  having  a  partner  who  has  not  joined  in  bringing  the  actioQ ;  or  that 
he  is  not  liable  to  be  sued  at  law,  by  reason  of  the  partnership  of  the 
plaintiff  and  defendant  ^  or  of  one  of  several  parties  with  the  adverse 
party  ™,  in  which  two  latter  cases  the  plaintiff's  proper  remedy  is  by 
bill  in  equity ;  or  that  he  is  not  liable  to  be  sued  in  a  superior  court, 
for  debts  under  a  certain  amount,  by  reason  of  the  court  of  requests' 
acts  for  the  Tower  Hamlets  °,  &c. 


Pf.  S26.  (7.)  S26.  (8.)  327.  (12.)  888. 
(12.)  386.  (16.)  408.  (8.)  466.  (1.)  407. 
(2.)  409.  (4.)  411.  (6,  7.) 
•  ■  Com.  Dig.  tit.  Pleader,  2  G.  2.  2  W. 
28.  49.  8  Chit.  PI  6  Ed.  922.  1  Chit. 
Jun,  PL  896,  &c.  461.  And  for  the 
doctrine  oitender,  and  the  cases  in  which  it 
is  or  is  not  allowed,  at  common  law  or  by 
statute,  at  what  time,  by  and  to  whom,  and 
in  what  manner  it  should  be  made,  and 
when  and  how  it  should  be  pleaded,  &c. 
see  Tidd  i^up.  1880.  p.  10,  &c. 

f  8  Went.  421.  429,80. 

'  Com.  Dig.  tit.  PUader,  2  W.  60.  1 
Chit  Jun.  PL  889.  (6, «.) 

*»  1  Chit.  Jun.  PL  221.  (2.)  289.  (8.) 
241.  (9.)  242.  (10.)  811.  (1.)  840.  (7.) 
851.  (1.)  854.  (4.)  881.  (9, 10.; 410.  (5.) 

•  1  Chit.  Jun.  PL  246.  (2.)  852.  (2.) 
855.  (5.)  866;  and  see  id.  850.  (1.) 
Young  V.  Murphy,  8  Bing.  N.  K.  54.  8 
Scott,  879.  S.  C. 

'  Ante,  824.  (er.) 

*  Co.  LiL  l80.  a.  Com.  Dig.  tit. 
jfbatement,  £.  8.  tiL  Pleader,  2  W.  24. 
Lutw.610.  I  Morg. Mod. PI 77.  8  Went. 
1 15 ;  and  see  Bullock  v.  Dodds,  2  Barn. 
&  Aid.  258.  Doe  d.  Evans  v.  Evans,  5 
Bam.  &  C.  584.      Lee  v,  Macdonald,  2 


Moore  &  S.  140.  Doe  d.  Griffith  v. 
Pritchard,  5  Barn.  &  Ad.  765.  Symonds 
V.  Blake,  1  Gale^  182.  2  Cromp.  M.  &  R. 
416.  S.  C. 

^  Co.  Lit.  128.  Com.  Dig.  tit.  Abaie- 
meni,  E.  tit  PUader,  2  G.  4.  2  V.  10.  2 
W.  24.  2  Rich.  C.  P.  28.  Moi^.  Pr. 
224.  8  Went  153,4. 

*  8  Chit  PL  6  Ed.  918.  1  Chit  Jun.  PI. 
250 ;  and  see  Kitchen  v.  Bartsch,  7  East, 
58.  Eckhardt  v.  Wilson,  8  Durnf.  &  E. 
1 40.  Crofton  v.  Pool,  1  Barn.  &  Ad.  568. 

k  8  Chit  PL  5  Ed.  921. 

1  1  Chit.  Jtai.  PL  862.  Pearson  v. 
Skelton,  1  Meeson  &  W.  504.  Poat,  842. 

°*  8  Chit  PL  5  Ed.  908,  9 ;  and  see 
Tidd  Prac.  9  Ed.  6.  Holmes  o.  Higgins, 
1  Barn.  &  C.  74.  Milburn  v.  Codd,  7 
Bam.  &  C.  419.  1  Man.  &  R,  288.  S.  C. 
Jones  v.  Yates,  4  Man.  &  R.  618.  Ham. 
mond  V.  Teague,  3  Moore  &  P.  474.  6 
Bing.  197.  S.  C. ;  but  see  Rose  v.  Poul- 
ton,  2  Barn.  &  Ad.  822. 

°  28  Geo.  II.  c.  SO.  §  21.  For  the 
mode  of  taking  advantage  of  court  of  re- 
quests* acts,  by  plea,  suggestion,' or  motion, 
see  Tidd  Pruc.  9  Ed.  ^0, 6 1 .  Sandall  v. 
Bennett,  4  Nev.  &  M.  89.  3  DowL  Rep. 
294.  9  Leg.  Obs.  270.  S.  C. 
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Pleas  in  discharge  of  the  cause  of  action  are,  at  conmion  law,  by  act 
and  agreement  of  the  parties,  as  by  an  account  stated,  and  balance  due 
to  the  plaintiff,  for  which  a  negociable  security  was  given  him  by  the 
defendant  %  accord  and  satisfaction  ^,  arbitrament*^,  composition  deed 
or  agreement  ^,  or  release  after  breach  * ;  or  by  act  and  operation  of 
law,  as  by  a  former  recovery  '  or  acquittal,  or  foreign  attachment  9  : 
or  they  are  by  act  of  parliament,  as  where  the  defendant  is  discharged 
by  his  bankruptcy  and  certificate^,  or  under  an  insolvent  debtors'  act', 
or  in  cases  of  set  off\  or  mutual  credit ',  or  by  the  statute  of  2tfiitta- 
tions^. 


*  Com.  Dig.  tit.  Pleader,  2  G.  11 ;  ud 
see  Tldd  Prac  9  Ed.  643,  4.  1  Chit  PL 
417,  18.  486,  7.  S  Chit.  PL  926 ;  Keara- 
lake  f.  Moigan,  6  Dunif.&  E.  61S.  Simon 
V.  Lloyd,  S  Dowl.  Rep.  818.  2  Cromp. 
M.  &R.  187.  6Tyr.  Rep.  701.  10  Leg. 
Obf.  801.  S.  C  1  Chit  Jim.  PL  214. 
279.  (s.)  281.  (4.)  282.  (5,  6.). 

^  Com.  Dig.Ut  jhoord,  C.  tit  Pleader, 
20.9.12.2V.8.2  W.46.B8c.Abr.  Ut 
Mcord  and  Sati^acliim.  C.  8  Chit  PL  6 
Ed.  926,  7.  1  Chit  Jim.  PL  206.  809. 
406.  444 ;  and  see  Worswidc  v.  Beswid^ 
10  Barn.  &  C  676.  6  Man.  &  R.  686. 
S.  C  Thompson  v.  Perdval,  8  Ner.  & 
M.  167.  6  Barn.  &  Ad.  925.  S.  C 
Faith  V.  M'Intyre,  7  Car.  &  P.  44 ;  but 
see  Davis  o.  Oyde^  4  Ner.  &  M.  462.  2 
Ad.  &  E.  628.  S.  C.     Crisp  v.  Griffiths, 

5  DowL  Rep.  762.  2  Cromp.  M.  &  R. 
169.  6  Tyr.  Rep.  619.  7  Car.  dt  P.  42. 
(a.)  S.  C.  Allies  (AlUcs  or  AUice)  v. 
Probyn,2Cromp.M.&R.408.  4  Dowl. 
Rep.  168.  1  Gale,  266.  10  Leg.Obs.  480, 
81.  S.  C.  Thomas  o.  ShiUibeer,  1  Mee- 
son&W.  124.  iTyr.  dtG.  290.  IGale^ 
871.  8.  C.  Weston  v,  Foster,  2  Bing. 
N.  R.  698.  8  Scott,  166.  S.  C.  Siboni  v. 
Kiricman,  1  Meeson  &  W.  418.     1  Tyr. 

6  G.  777.  S.  C. 

^  Com.  Dig.  tit  Accord,  D.  tit 
Pleader,  2  G.  9.  2  V.  9.  Bac.  Abr.  Ut 
jtrhkrament  and  Award,  G.  8  Chit  PL 
6  Ed.  927,  8.  1  Chit  Jim.  PI.  826;  and 
see  Gascoyne  v,  Edwards,  1  Tounge  dt  J. 
19 ;  but  see  Allen  v.  Milner,  2  Cromp.  & 
J.  47.  2  Tyr.  Rep.  118.  1  Price,  N.  R. 
142.  8Leg.Obs.160.  S.C. 


'  Com.  Dig.  tit  Pleader,  2  G.  6.  8 
Out  PI.  981.  1  Chit  Jim.  PL  286;  and 
see  Lewis  v,  Jones,  4  Bam.  &  C.  606.  6 
DowL  &  R.  667.  S.  C  Goodv.  Cheese- 
man,  2  Bam.  &  Ad.  828.  Cartwright  o. 
Cooke^  8  Bam.  db  Ad.  701 ;  but  see  Took 
e.Tuck,12Moore,486.  4Bing.224.S.a 
T^kv.Took,  9Bam.  AC  487.  4Man. 
&  R.  898.  S.  C.  inError ;  Garrard  v.  Wool- 
ner,l  Moore  &S.  327.  8  Bing.  268.  S.  C. 
Cooper  V.  Phillips,  1  Cromp.  M.  &  R. 
649.  6  Tyr.  Rep.  166.  8  DowL  Rep.  196. 
S.  a  Vine  v.  Mitchell,  1  Moody  db  R. 
887.  per  Tmdal,  Ch.J.  Reay  v.  Rtdi. 
ardson,  1  Gak^  219.  2  Cromp.  M.  dt  R. 
422.  &  C. 

*  Com.  Dig.  tit  Pleader,  2  G.  14.  2 
V.  11.  2  W.  SO.  84.  8  Chit  P/L  6  Ed. 
980.  1  Chit  Jim.  PL  874.  469. 

'  8  Chit  PI.  6  Ed.  929,  80.  1  Chit 
Jicn.  PL  884. 

'  Com.  Dig.  tit  AUachmerU,  H.  tit 
Pleader,  2  G.  6.  2  Lutw.  986.  2  Moig. 
Mod.  PL  67.  8  Went  247;  ^nd  see  Morw 
lis  V,  Ludlam,  2  H.  Blac.  862.  Tamm 
V.  Williams,  2  Chit  Rep.  488.  Banks  v. 
Self,  6  Taunt  284.  Konell  o.  Hullett,  4 
Bam.  &  Aid.  e4S. 

^  8  Chit  PI.  6  Ed.  911.  918,  &c.  1 
Chit  Jim.  PL  247. 

1  Com.  Dig.  tit  Pleader,  2  G.  16.  S 
Chit  PL  6  Ed.  919,  20.  1  Chit  Jim.  PL 
817;  and  see  Tidd  Prac  9  Ed.  894. 
Gould  V.  Lasbury,  {or  Ra^rry,)  4  Tyr. 
Rep.  868.  1  Cromp.  M.  &  R.  254.  2 
DowL  Rep.  707.  S.  C. 

^  8  Chit  PL  6Ed.  928.  981,  Sue.  968, 
&c.  1  Chit.  Jicn.  PL  887,  &c.  460 ;  and 
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In  actions  for  wrongt^  pleas  are  in  demal^  justificatum,  or  excuse,  In  actions  for 
of  the  injury  complained  of,  or  in  discharge  of  the  cause  of  action.  The  ^^^°^ 
common  pleas  in  denial  are,  in detmue,  non  detinet  ^;  m case,  not  guilty  In  denial 
of  the  premises^ ;  in  replettHf  non  cepii  p  ;  and  in  trespass  vi  et  armis, 
not  guilty  of  the  trespasses  ^.  But  besides  these  common  pleas,  there 
are  others  which  may  be  pleaded  in  actions  for  wrongs,  denying  some 
particular  matter  alleged  in  the  declaration ;  as,  in  detinue,  the  plain- 
tiff's property  in  the  goods  ^ ;  in  case,  the  £eu;ts  stated  in  the  induce- 
ment to  the  breach  of  duty,  or  wrongful  act  alleged  to  have  been  com- 
mitted by  the  defendant ' ;  in  trespass  quare  clausum /regit,  the  plain- 
tiff's possession,  or  right  of  possession^  of  the  locus  in  quo* ;  and  in 
trespass  de  bonis  asportatis-,  his  property  in  the  goods  mentioned  in  the 
declaration  \ 

Pleas  oi  justification,  in  actions  for  wrongs,  are  founded  on  some  In  justification, 
matter   of  fact,    shewing  that   the    supposed   breach   of  duty  or  ^'^^^^"^ 
wrongful  act  was  lawful:  Pleas  in  excuse  are  calculated  to  shew 
that    the  damages  sustained  by  the  plaintiff  were  occasioned   by 
his  own  act  or  default,   or  by  the  act  of  God,   the  law,  or  the 
king's  enemies,  without  any  fault  or  misconduct  of  the  defendant. 
Thus,  the  defendant,  in  detinue,  may  plead  in  justification,  that  the  In  detinue. 
goods  were  pawned  to  him  for  money,  which  remains  unpaid";  or 
that  he  has  a  lien  thereon  '  ;  or,  upon  a  bailment,  that  they  were  deli- 
vered to  the  person  for  whom  they  were  bailed  7:  or  he  may  plead  in 
excuse,  that  the  goods  were  delivered  to  him  to  take  care  of  as  his 
own  proper  goods,  and  that  they  were  afterwards  feloniously  stolen  by 
some  person  imknown,  without  his  wilful  default  or  privity '.     In 


see  1  Chit  PL  5  Ed.  iSi.  TiddiVac.  9 
Ed.  662. 

1  I  Chit  Jun.  PL  891. 

""  S  Chit.  PK.  5  Ed.  940,  41.  1  Chit 
Jim.  PL  846.  467;  and  see  TiddBvc.  9 
Ed.  14^  &C.  jinte,  4,  &c. 

■  8  Chit  PIT.  1088.  Steph.  PLSEd.  167. 
1 69.  But  a  plea  in  deiimte,  on  a  bailment, 
that  the  plaintiff  did  not  defiver  the  goods 
to  the  defendant,  is  bad  on  general  demur- 
rer. Wallcer  v.  Jones,  4  Tyr.  Repb  915. 
2  Cramp.  &  M.  672.  S.  C. ;  and  see  Gled- 
ftane  p.  Hewitt,  1  lyr.Rep.  446.  1  Cramp. 
&  J.  666.  1  Price,  N.  R.  71.  S.  C  and 
the  authorities  there  referred  to. 

"*  Append,  to  Tidd  Prac  9  Ed.  Chap. 
XXVII.  §  6. 

'  Id.  Ch.  XLV.  5  64. 

^  R.  Pt  a  4  W.  IV.  DcUnue,  reg. 


III.  6  Bam.  &  Ad.  Append,  ix.  10  Bing. 
470.  2  Cramp.  &  M.  22. 

'  Id.  Catetreg.  IV.  $  1.  6  Barn.&  Ad. 
Append,  ix.  10  Bing.  470, 71.  2  Cromp. 
&  M.  22. 

'  Id,  Trapau,  rvg.  V.  §  2.  6  Bam. 
&  Ad.  Append,  ix.  10  Bing.  471.  2 
Cromp.  &  M.  28. 

^  Jd.  §  8.  5  Bam.  &  Ad.  Append,  x. 
10  Bing.  471.  2  Cramp.  &  M.  24. 

■  Co.  lit  288. 
*  *  Alexander  v.  M'Gowan,  Sit  after  M. 
T.  8  Geo.  IV.  per  Jbbott,  Ch.  J. 

y  Com.  Dig.  tit  Pleader,  2  X.  6;  and 
see  1  Chit  PI.  114.  480.  Tidd  Prac.  9 
Ed.  662. 

*  Kettle  0.  Bromsal],  Willes,  119;  and 
see  1  Chit  Jim.  PL  218.  (6.) 
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In  trover.  trover,  as  in  detinue^  the  defendant  may  plead  in  jugtificaltimi^  that  he 

has  a  special  property  in  the  goods,  or  a  lien  thereon  S  or  a  sale  in 

In  action  of        market  overt  ^,  &c.     In  an  action  of  sUmder,  the  defendant  may  jns* 

tify  the  speaking  of  the  words,  or  publication  of  the  libel  complained  of, 

Ag&inst  carrier,  as  being  true  ^ ;  and  in  an  action  on  the  case  against  a  carrier  for 

the  loss  of  goods,  the  defendant  may  plead  in  exctue,  that  the  loss 
was  occasioned  by  the  act  of  God,  or  the  king's  enemies  ^;  or,  in  an 

For  negligence,  action  for  negligence  in  driving  a  carriage  *,  or  navigating  a  vessel  ^» 

&c.  that  the  accident  happened  by  the  negligence  or  defietult  of  the 
plaintiff,  or  his  servants. 

In  replevin.  In  replet>in^  the  defendant  may  plead  property  in  himself,  or  a  third 

person' :  and  when  he  goes  for  a  return  of  the  cattle  or  goods,  he 
may  avow  the  taking  of  them  ^,  if  the  distress  was  made  in  his  own 
right  or  in  right  of  his  wife,  or  make  cognizance  \  if  it  was  made  by 
him  as  baUiff  to  another ;  but  if  he  do  not  go  for  a  return,  he  may 
merely ^'u«<i^y  the  taking^.  Avowries  and  cognizances  are  founded  on 
distresses  at  common  law,  for  rents^,  services^,  or  ctutoms^f  or  for  da- 
mage feasant  ^ ;  and  are  either  by  the  party  in  possession,  claiming 


*  Alexander  v,  MacGowon,  Sit  after 
M.  T.  8  Geo.  IV.  per  Abbott,  Ch.  J. 
Hewison  v.  Guthrie,  2  Bing.  N.  R.  755. 
S  Scott,  298.  8.  C. ;  and  see  1  Chit  Jtm^ 
PI.  486.  Tidd  Prae.  9  Ed.  651. 

^  For  the  eflEect  of  a«a]e  ia  noarket  overt 
of  cattle  or  goods  which  had  been  i^ni- 
ously  stolen,  after  conviction  of  the  offender, 
see  Horwood  v.  Smith,  2  Dumf.  &  £. 
755.  Peer  v.  Humphrey,  4  Nev.  &  M. 
480.  2  Ad.  &  E.  495.  S.  C. 

"^  Smith  V.  Richardson,  Willes,  20.  24. 
Com.  Rep.  551.  Barnes,  195.  Pr.  Reg. 
388.  S.  C.  Underwood  v.  Parki^  2  Str. 
1200. 

^  Abbott  OB  Shipping,  5  Ed.  251,  &e. 
Dale  V.  Hall,  1  Wils.  281.  Forward  ti. 
FitUrd,  1  Dumf.  &  E.  27.  Hyde  v. 
Trent  and  Mersey  Navigation  Company, 

5  Durnf.  &  E.  889.    I  Esp.  86.  S.  C. 
Johnston  t;.  Benson,  4  Moore,  90.  1  Brod. 

6  B.  454w  S.  C. 

*  Leame  v.  Bray«  5  Esp.  Rep.  18.  8 
East,  598,  S.  C.  Clay  v.  Wood,  5  Esp. 
Rep.  44.  per  Ld.  EUenborough,  Ch.  J. 
Wordsworth  v.  Willan,  id.  278.  per  Rooke, 
J. ;  and  see  Boss  v.  Litton,  5  Car.  &  P, 
407.    Goodman  v.  Taylor,  ixL  410.  jier 


Denman,  Ch.  J.  Pearcy  v,  Walter,  6  Car. 
&  P.  282.  per  Gaselee,  X 

'  Vanderplank  v.  Miller,  1  Moody  &  M. 
169.;>rr  Ld.  Tenterden,  Ch.  J.  Vennall 
V.  Gamer,  I  Cromp.  &  M.  21.  Lack  v, 
Seward,  4  Car.  &  P.  106.  per  Ld.  Tenter- 
den, Ch«  J.  Luxford  v.  Large,  5  Car.  & 
P.  421.  per  Id.  Jienman,  Ch.  J.  Cross 
Keys  Bridge  Company  v.  Rawlings,  8 
(Scott,  400  ;  but  see  Tiower  v.  Cbodwick, 
8  Bing.  N.  R.  884. 

>  Com.  Dig.  tit  deader,  8  K.  12. 
Gilh.  RepL  150.  8  Chit  Fl.  1044. 

^  Com.  Dig.  Ut  Pleader,  8  K.  18. 

1  /<;.8E.  14. 

^  Gilb.  RepL  150;  aod  see  Hawkins  v. 
Eckles,  2  Bos.  &  P.  859. 

*  Ajijpend.  to  Tidd  Prac.  9  Ed.  Chap. 
XLV.  $  68;  and  see  Com.  Dig.  tit 
Pleader,  8  K.  15.  18,  19.  GUb.  Dist  4, 
5,  6.  Gilb.  Repl.  156.  158.  8  Chit  PL 
1047,  &c. 

"  Com.  Dig.  tit  Pleader,  8  K.  16.  17. 
28.  Gilb.  Dist  4.  6,  &c 

'  Com.  Dig.  tit  Pleader,  8  E.  28. 
Gilb.  Dist  18,  &c. 

"  Com.  Dig.  tit  nader,  S  K.  21. 
Gilb.  Dist  21.  Gilb.  RepL  166. 
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as  freeholder  %  or  copyholder^,  or  under  a  demise  ^^^  or  by  comnumers^j 
or  for  Jmes  or  amerciaments^,  or  on  bye-laws  ^j  or  judgments  of  the 
county  courts,  or  court  baron  ^ ;  or  they  arise  out  of  distresses  by  act 
of  parliament,  as  by  authority  of  the  commissioners  of  sersers^  on  the 
statute  23  Hen.  VIII.  c.  5  ^;  for  poors*  rates,  on  the  statute  4d Elix.  c 
%^\  for  double  rent^  on  the  statute  11  Geo.  II.  c.  19.  §  18;  or,  after  a 
fraudulent  removal  of  goods  ™,  on  the  same  statute,  &c.  Pleas  in  bar 
to  avowries  and  cognizances  for  rent,  &c.  either  deny  the  tenancy", 
or  that  there  was  any  rent  in  arrear",  &c. ;  or  if  the  distress  was  for 
damage  feasant,  they  are  in  denial  of  the  title  ^,  or  demise  °,  or  under  a 
demise  from  the  defendant  p,  or  right  of  common  %  or  on  the  ground 
of  defect  of  fences  ',  tender  of  amends ",  or  the  Statute  of  limitations  K 

In  trespass  to  the  person,  the  defendant  may  plead  in  justification.   In  trespass  to 
son  assault  demesne^  either  generally,  ia  defence  of  himself  ^  or  of     ®P*"°"- 
third  persons  ^,  or  specially,  with  an  ird  motus  ' ;  molliter  manus  tm- 
posuit*,  in  defence  of  the  possession  of  real  -f  or  personal  X  property,  or 
to  preserve  the  peace,  and  prevent  damage  || ;  or  moderate  correction  %, 


*  Append,  to  Tidd  Prac,  9  Ed.  Chap. 
XLV.  §  66;  and  see  Com.  Dig.  tit. 
Pleader,  8  K.  21.  8  Chit  PL  1058. 

*>  Com.  Dig.  tit  Pleader,  3  K.  S4. 
GUb.  DiU,  5.  8  Chit  PL  1059. 

^  Com.  Dig.  tit  Pleader,  4,  K.  21.  8 
Chit  PL  106^. 

^  Com.  Dig.  tit  Pleader,  8  K.  24. 
GUb.  DistSl.  8  Chit  PL  1059. 

*  Com.  Dig.  tit  Pleader,  8  K.  27. 
Gilb.2>ts<.  11,  &c.  20. 

'  Com.  Dig.  tit.  Pleader,  8  K.  28. 
Gilb.  Ditt.  20. 

*  Com.  Dig.  tit  County,  C.  18.  Gilb. 
Dist,  17,  18. 

»  Com.  Dig.  tit  Copyhold,  R.  18.  Gilb. 
Dist,  17,  18. 

>  Cora.  Dig.  tit  Pleader,  8  K.  26.  tit 
Sewera,  £.  6 ;  and  see  Birkett  v,  Crozier, 
8  Car.&  P.  63.  1  Moody  &M.  119.  S.C. 

k  Com.  Dig.  tit  Pleader,  8  K.  26.  2 
Lutw.  1179.  8  Chit  PL  1067. 

1  8  Chit  PL  1054.  a.;  and  see  Tim- 
mins  V.  Rowlinson,  8  Bur.  1608. 

"  8  Chit  PI.  1068. 

*  Append,  to  Tidd  Prac.  9  Ed.  Chap. 
XLV.  §  69;  and  see  Com.  Dig.  tit 
Pleads,  S  K.  16.  20.  Gilb.  RepL  188, 
&c.  SChii.PL  1189,&c. 


**  Append,  to  Tidd  Prac.  9  Ed.  Chap. 
XLV.  5  67.  8  Chit  Pt  1 195. 

i»  SChit  2Y.  1196. 

*>  Com.  Dig.  tit  Pleader,  8  K.  24. 
Gilb.  Reid.  186.  8  Chit.  PL  1199. 

'  GUb.  lUpL  186.  a  Chit  PL  1196,7, 
8 ;  and  see  Dovaston  v.  Payne^  2  H.  Blac. 
627. 

'  Com.  Dig.  tit.  Pleader,  8  K.  23.  8 
Chit  PL  1200. 

*  82  Hen.  VIII.  c.  2.  $  4.  GUb. 
Replev.  18B.  and  see  stat  8  &  4  W.  IV. 
c.  27.  §  42 ;  and  ibr  the  pleadings  in  repUm 
vm  in  general,  see  1  Chit  iV.  4  Ed.  486. 
510.     Udd  Prac  9  Ed.  645. 

"  Com.  Dig.  tit  Pleader,  8  M.  15. 

*  /A  8  Chit.  FL  1068,  9. 

y  Com.  Dig.  tit  Pleader,  8  M.  15.  8 
Chit  PL  1070. 

■  8  Chit  K.  1069, 70. 

*  Com.  Dig.  tit  Pleader,  8  M.  16. 

t  Id.  8  M.  17.  8  Chit.  PL  1073,  &c. 

}  Com.  Dig.  tit  Pleader,  8  M.  17. 

g  Com.  Dig.  tit  Pleader.  8  M.  16.  8 
Chit  PL  1071. 

t  Com.  Dig.  tit  Pleader,  3  M.  19. 
8  Chit  PI.  1072 ;  and  see  1  Chit  PL 
435.  488.    TUd  Prac.  9  Ed.  645.  652. 
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&c. :  or  he  may  pleqd  in  excuse,  that  the  assault  was  committed  through 
inevitable  necessity,  against  his  will ;  as  that  at  a  muster,  the  defendant, 
being  a  soldier,  discharged  his  musket^  and  the  plaintiff  suddenly 
crossed  him,  whereby  he  was  inevitably  struck,  against  the  will  of  the 
defendant  *•  In  trespass  and  assault^  the  defendant  may  plead  ami- 
cable  contest  ^,  or  that  he  wrestled  with  the  plaintiff  for  a  wager  ^ : 
and  it  seems,  that  if  a  person  were,  by  way  of  joke,  or  in  friendship,  to 
clap  another  on  the  back,  it  might  be  pleaded  as  an  excuse^  or  might 
even  perhaps  be  given  in  evidence  under  the  plea  of  not  guilty  <^. 
To  ml  property.       In  trespass  to  real  property,  pleas  o^  justification  are  in  general 

founded  upon  titles  as  that  the  locus  in  tpio  is  the  freehold^  (liberum 
tenementum^)  or  customary  tenement*  of  the  defendant,  or  of  a  third 
person  under  whom  he  acted ;  or  that  he  has  a  possessory  right  thereto, 
under  a  demise  ',  &c.  giving  colour  s ;  or  is  tenant  in  common  with 
the  plaintiff^ :  or  the  defendant  may  justify  under  rights  of  com- 
mon of  pasture  \  estovers ',  or  turbary ',  &c.  or  of  several  or  free 
fishery  \  free  warren  \  &c. ;  or  under  rights  of  way,  which  are  public  "^ 
or  private  °,  and  may  be  claimed,  if  private,  by  grant  ^  or  prescrip- 
tion P,  or  of  necessity  4 ;  or  tmder  rights  of  entry,  which  are  of  va- 
rious kinds,  and  may  be  classed  as  follows :  first,  to  enter^places  qfpub- 
Uc  resort,  as  fairs  and  markets^,  inns,  taverns',  &c, ;  secondly,  to  enter 
private  houses,  to  execute  process  S  or  make  a  distress  S  or  for  the 
purpose  of  speaking  with  the  plaintiff"  or  his  lodgers,  or  of  demand- 
ing a  debt^,  or  to  remove  goods  belonging  to  the  defendant  y ;  third- 
ly, by  the  lord  of  a  manor,  to  take  wreck  ' ;  fourthly,  by  a  rector  or 


*  8  RoIL  Abr.  548.  /.  10.  Weayer  v. 
Ward,  Moore,  864.  Com.  Dig.  Ut  Pkad- 
cr,SM.  20;  wadaeeid.  SM.30. 

^  Com.  Dig.  tit  Pleader^  8  M.  18. 

^  Williams  v.  Jones,  Cas.  iemp,  Hardw. 
801.  ;Mr  Ld.  Hardwicke,  Ch.  J. 

'  Com.  Dig.  tit  Pkader,  8  M.  84.  8 
Chit  PL  1098. 

*  8  Chit  PL  1  lOa 

*  Com.  Dig.  tit  Pleader,  8  M.  40. 
«  Id.  i6. 

^  Com.  Dig.  tit  JbaUment,'?.  6;  and 
see  Haywood  v.  Davies,  1  Salk.  4.  Cubitt 
V.  Porter,  2  Man.  &  R.  267.  1  Mod.  Ent 
21. 

*  Com.  Dig.  tit  Common,  H.  tit 
Pleader,  8  K.  24.  8  Chit  PL  1109,  &c. 

^  Com.  Dig.  tit  Pitcart/f  A.  tit 
PUader,  8  M.  42.  8  Chit  PI,  1 107,  &c. 


>  Com.  Dig.  tit  Chate,  D. 
"  Com.  Dig.  tit  Chimin,  A.  8  Chit 
PL  1117,  &c. 
"  Com.  Dig.  tit  Odmm,  D.  I. 

•  Id.  D.  8.  8  Chit  PL  1122,  &c. 

^  Com.  Dig.  tit  Oumin,  D.2.  8  Chit 
PL  1119,  &c 

0  Com.  Dig.  tit  Cfdmrn,  D.  4. 8  Chit 
Pi.  1125. 

'  Mayor  &c.  of  Northampton  t;.  Ward, 
1  Wils.  107. 

*  Com.  Dig.  tit  Pleader,  8  M.  85. 
LiL  Ent  489.  2  Morg.  Mod.  PL  202. 

«  Com.  Dig.  tit  Pleader,  8  M.  24.  42. 
"  ld.8M.85. 

'^  Jet  8  M.  85. 89.   9  Went  99. 
y  Com.  Dig.  tit  Pleader,  8  M.  89.  42. 
8  Chit.  H.  1180.  a. 

■  Com.  Dig.  tit.  Pleader.  8  M.  40. 
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vicar,  to  fetch  away  tithes  * ;  fifthly,  by  an  occupier  of  adjoining  land, 
to  repair  fences :  sixthly,  as  between  landlord  and  tenant,  to  view 
waste  ^,  cut  down  timber  ^,  or  follow  and  distrain  goods  fraudulently 
removed  ^,  or  to  take  estovers  ®,  emblements  ^,  fixtures,  or  way  going 
crops  i;  or,  seventhly,  to  abate  nuisances  ^,  or  remove  obstructions  ^ 
So,  in  trespass  quare  clausum  Jregit,  for  damage  done  by  cattle,  the 
defendant  may  plead  in  excuse^  that  the  plaintiff,  by  prescription, 
ought  to  repair  the  fences  between  his  close  and  that  of  the  defendant, 
and  for  want  of  repairs,  the  cattle  escaped,  and  did  the  damage  alleged  ^ ; 
ov  that  the  plaintiff  ought  to  repair  the  fences  between  his  close  and 
a  highway,  and  for  want  thereof  the  defendant's  cattle  escaped  out  of 
the  highway  ^ ;  or  that  he  ought  to  repair  the  fences  between  his  close 
and  the  place  where  the  defendant  has  a  right  of  common  ^. 

In  trespass  to  personal  property^  in  taking  cattle  or  goods,  the  To  personal 
defendant  may  plead  that  they  were  his  own  property  ^y  giving  colour,  P"***^' 
or  tenancy  in  common  with  the  plaintiffs ;  or  that  they  were  taken 
under  a  distress  for  ren<P,  &c.  at  common  law,  or  by  act  of  parlia- 
ment ;  or  for  damage  feasant  %  or  as  estrays ' ;  or,  in  trespass  for  kill- 
ing dogs ',  he  may  justify  as  park-keeper,  &c. ;  or  for  cutting  ropes  \ 
that  it  was  necessary  to  prevent  damage™ ;  or  he  may  plead  in  excuse^ 
that  he  took  the  goods  to  avoid  damage  otherwise  inevitable ;  as  in  tres' 
pass  to  personal  property,  that  he  threw  the  goods,  being  in  a  common 
barge  upon  the  Thames,  into  the  water  in  a  tempest,  to  save  the  passen- 
gers' lives  ' ;  or  that  he  took  them  out  of  a  house,  to  preserve  them  from 
fire  y.     So>  he  may  plead  that  he  chased  sheep,  mixed  with  his  own, 


*  Com.  Dig.    tit  Ptgader,  S  M.  40. 
S  Chit.  PI,  1128. 

^  Com.  Dig.  tit  Pleader,  S  Bi.  S5. 

*  9  Went  150. 

d  8  Chit  PL  1 187.  Rand  v.  Vaugbtn, 
1  Scott,  670.  1  Hodges,  17a  S.C. 

*  2  Moig.  Mod.  PL  216. 
f  S  Wilt.  67. 129. 

<  Beavan  o.  Delahay,  1 H.  Blac.  6. 

^  Com.  Dig*  tit  Pleader,  8M.  87.  8 
Chit  PL  1102.  IISO* 

>  Com.  Dig.  tit  Cfumm^  D.  8.  tit 
Pfemfer,  8M.88..40. 

k  Com.  Dig.  tit  Pkader,  8  M.  29. 
Tho.  Ent  804. 

1  Com.  Dig.  tit  Pleader,  8  M.  29; 
but  tee  Dovatton  v,  Ftiyne,  2  H.  Blac. 
527. 

*"  Com.  Dig.   tit  Pleader,  8  M.  29. 


Winch,  996  or  1110.   Ed.  1680.    Lutw. 
1857. 

*  Com.  Dig.  tit  Pleader.  8  K.  12. 

®  Com.  Dig.  tit  Abatement,  F.  6.  Anon. 
Sldn.12.  iMod.  Ent  21. 

'  Com.  Dig.  tit  Pleader,  8  M.  25.  8 
Chit  PL  1094.0.  b. 

*  Com.  Dig.  tit  Pleader,  8  M.  26.  8 
Chit  PL  1098,  4. 

'  2Moig.Mod.P/.  208. 
'  Com.  Dig.  tit  Pleader,  8  M.  88.  8 
Chit  PL  1097. 

*  Com.  Dig.  tit  Pleader,  8  M.  27. 

"  Tidd  Prac  9  Ed.  645.  652;  and  tee 
1  Chit  PL  489. 

'  Moute't  cate^  12  Co.  68.  2RoL  Abr. 
567.  /.  5. 

y  Com.  Dig.  tit  Pleader,  8  M.  27. 
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Pleas  in  dis- 
charge. 


to  a  place  where  he  might  separate  them  * ;  or  that  his  dog  chased  the 
plaintiff's  sheep  out  of  defendant's  land,  and  pursued  them  against 
his  will  into  the  plaintiff's  land  ^.  The  defendant  may  also  justify,  in 
this  and  bther  actions  of  trespass,  under  a  Ucence  ^  from  the  plaintifi^ 
or  legal  process  \  criminal  ®  or  civil ';  which  latter  may  issue  out  of 
superior  or  inferior  courts  ^,  and  is  original,  mesne  \  or  final  * ;  or  he 
may  justify  hy  authority  of  laiVf  without  process^  as  an  individualy  on 
suspicion  of  felony  \  &c.  or  as  an  officer  \  or  in  his  aid. 

The  pleas  which  have  heen  hitherto  mentioned,  in  actions  for  wrongs^ 
go  to  prove  that  the  plaintiff  never  had  any  cause  of  action ;  or^ 
admitting  that  he  had,  the  defendant  may  plead  that  it  was  discharged 
by  some  subsequent  or  collateral  matter ;  as  by  an  accord  and  satis- 
faction™, arbitrament",  release  °,  former  recovery  •,  or  distress  for  the 
same  cause,  tender  of  sufficient  amends  for  an  involuntary  trespass  p, 
or  the  statute  of  limitations  ^, 


Power  of  judges  By  the  late  act  for  the  further  amendment  of  the  law ',  &c,  re- 
tioa^sto^mode  ^^*^"g  *^**  it  would  greatly  contribute  to  the  diminishing  of  expense 
of  pleading,  &c.  in  suits  in  the  superior  courts  of  common  law  at  Westrmnster^  if  the 
courts  pleadings  therein  were  in  some  respects  altered,  and  the  questions  to 

be  tried  by  the  jury  lefl leas  at  large  than  they  then  were,  according  to 


*  Com.  Dig.  dt  Pleader,  8  M.  81.  9 
Went  804. 

i>  Id.  Lutw.  18.  119. 

^  Com.  Dig.  tit  Pleader,  8  M.  85.  8 
Chit  PL  1106;  and  see  Hob.  174^  6. 
Bennett  v.  Allcott,  %  Dumf.  &  £.  166. 
Taylor  v.  Smith,  7  Taunt  156.  Peters  v. 
Stanway,  6  Car.  &  P.  787.  per  Jlderton, 
B.;  but  see  21  Hen.  VII.  28.  pi.  6.  per 
Bede,  conimm 

«  Com.  Dig.  tit  Pleader,  8  M.  24. 4«. 

«  Com.  Dig.  tit  Pleader,  8  M.  28.  8 
Chit  PL  1091.  a. 

f  Com.  Dig.  tit  Pleader,  8  M.  24. 42. 

«  8  Chit  PL  1091. 

^  Id.  1088,  &c.  1180. 

1  Id.  1068,  &c  1182. 

^  Com.  Dig.  tit  Pleader,  8  M.  22.  8 
Chit.  PL  1081. 

1  Com.  Dig.  tit  Pleader,  8  M.  22.    8 


Chit  PL  1076,  &c. ;  and  see  1  Chit  PL 
440.  ridd  Prac  9  Ed.  645,  6. 

°  Com.  Dig.  tit  Pleader,  8  M.  12.  8 
Chit  PL  1062. 

*"  Com.  Dig.  tit  Pleader,  8  M.  la  8 
Chit  PL  980.  1062. 

*"  CouL  Dig.  tit  Pieader,  8  M.  14.  1 
Mod.  £nt  196. ;  and  for  a  form  of  a 
plea  of  judgment  recovered  by  defendant 
against  the  plaintifi^  ibr  tiie  same  trespasses^ 
see  8  Chit  PA  6  £d.  1062. 

^  Com.  Dig.  tit  Pleader,  8  M.  Sfi.  8 
Chit  PL  1066 ;  and  see  Stat  21.  Joe;  1. 
c.  16.  §  5. 

">  Com.  Dig.  tit  Pleader,  8  M.  11. 
8  Chit  PL  1067;  and  see  furtiier,  as  to 
pleas  in  discharge^  Tidd  Prac.  9  Ed.  646. 
1  Chit  PL  441. 

'  8  &  4  W.  IV.  c.  42.  5  1 ;  and  see2 
Rep.  C.  L.  Com.  44^  &c  89,  &c. 
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the  course  and  practice  of  pleading  in  several  forms  of  action  ;  but 
this  could  not  be  conveniently  done,  otherwise  than  by  rules  and 
orders  of  the  judges  of  the  said  courts,  from  time  to  time  to  be  made  ; 
and  doubts  might  arise,  as  to  the  power  of  the  said  judges  to  make 
such  alterations,  without  the  authority  of  parliament ;  it  was  enacted, 
that  "  the  judges  of  the  said  superior  courts,  or  any  eight  or  more  of 
"  them,  of  whom  the  chief  of  each  of  the  said  courts  should  be  three^ 
**  should  and  might,  by  any  rule  or  order  to  be  from  time  to  time  by 
**  them  made,  in  term  or  vacation,  at  any  time  within^e  years  from  the 
**  time  when  that  act  should  take  effect;  make  such  alterations  in  the 
'*  mode  of  pleading  in  the  said  courts,  and  in  the  mode  of  entering 
*^  and  transcribing  pleadings,  judgments,  and  other  proceedings,  in 
actions  at  law,  and  such  regulations,  as  to  the  payment  of  costs 
and  otherwise,  for  carrying  into  effect  the  said  alterations,  as  to  them 
might  seem  expedient ;  and  all  such  rules,  orders  or  regulations, 
should  be  laid  before  both  houses  of  parliament,  if  parliament  were 
then  sitting,  immediately  upon  the  making  of  the  same ;  or  if  par- 
"  liament  were  not  sitting,  then  vrithmjive  days  after  the  next  meeting 
*'  thereof;  and  no  such  rule,  order,  or  regulation,  should  have  effect, 
"  until  six  weeks  afler  the  same  should  have  been  so  laid  before  both 
*^  houses  of  parliament ;  and  any  rule  or  order  so  made  should,  from 
*'  and  after  such  time  aforesaid,  be  binding  and  obligatory  on  the  said 
'*  courts,  and  all  other  courts  of  common  law,  and  on  all  courts  of 
"  error,  into  which  the  judgments  of  the  said  courts,  or  any  of  them, 
*'  should  be  carried  by  any  writ  of  error,  and  be  of  the  like  force  and 
"  effect,  as  if  the  provisions  contained  therein,  had  been  expressly 
'*  enacted  by  parliament."    And,  by  the  late  act  for  improving  the  In  C.  P.  at 
practice  and  proceedings  in  the  court  of  Common  Pleas  of  the    ^ 
coimty  palatine  of  Lancaster  %  the  judges  of  the  said  court  for  the 
time  being,  or  any  two  of  them,  were  authorized  from  time  to  time, 
to  make  such  orders,  rules,  and  regulations,  for  altering  and  regulat- 
ing the  mode  of  pleading  in  that  court,  and  for  altering  the  mode  of 
entering  and  transcribing  pleadings,  judgments,  and  other  proceed- 
ings in  actions  at  law  therein,  as  to  the  said  judges,  or  any  two  of 
them,  should  seem  meet ;  and  it  was  thereby  declared,  that  the  costs 
to  be  from  time  to  time  allowed  for  preparing  pleadings  in  actions 
in  the  said  court  of  Common  Pleas  at  Lancaster,  should  be  the  same 
as  should  be  allowed  for  preparing  pleadings  of  a  like  description,  in 
actions  in  the  superior  courts  at  Westminster  \ 

'  i  &  6  W.  IV.  c.  68.  §  17.  M  SB. 
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Rules  made  by 
judges  of  supe- 
rior courts,  in 
pursuance  of  law 
amendment  act 


General,  or  in 
particular  ac- 
tions. 


General  rules, 
relating  to  all 
pleadings,  &c. 
what 


In  pursuance  of  the  power  given  by  the  law  amendment  act,  general 
rules,  we  have  seen  %  were  made  by  all  the  judges  of  the  superior 
courts  of  common  law  at  Westminster,  in  Hilary  term  1834  ;  which, 
after  being  laid  the  requisite  time  before  both  houses  of  parliament, 
and  received  their  sanction,  came  into  operation  on  the  first  day  of 
Easter  term  following.  These  rules,  which  are  considered  as  statu- 
tory, and  part  of  the  law  of  the  land  ^,  are  of  two  kinds :  first,  general 
rules  and  regulations,  relating  to  all  pleadings,  &c. ;  and  secondly, 
rules  relating  to  the  mode  of  pleading  in  the  particular  actions  of 
assumptttj  covenant^  debt,  detinue,  case,  and  trespass.  The  former  of 
these  rules  prescribe  the  form  of  declaring  in  a  second  action,  after 
a  plea  in  abatement  of  the  non-joinder  of  another  person  ® ;  of  a  plea 
of  payment  of  money  into  court  ^,  and  the  replication  thereto  " ;  of  a 
plea  fids  darrein  continuance,  or  after  the  last  pleading,  or  issuing  of  the 
jury  process  ' ;  and  of  a  demurrer,  and  joinder  in  demurrer  s.  Material 
alterations  are  also  made  thereby,  in  the  mode  of  entitling  and  enter- 
ing declarations  \  and  other  pleadings  ^ ;  the  beginning  and  conclu- 
sion of  pleas  * ;  the  entry  of  proceedings  on  the  record  for  trial  \  or 
on  the  judgment  roU  \  and  of  all  judgments,  whether  interlocutory  or 
final  ^  and  the  fees  chargeable  in  respect  of  issues  ™.  The  statement 
of  the  venue  in  the  body  of  the  declaration  °,  or  any  subsequent  plead- 
ing °,  the  formal  defence  in  a  plea  °,  the  rule  or  order  to  pay  money 
into  court,  except  under  the  3  &  4  W.  IV.  c.  4lS  §  18  p,  the  use  of  a 
protestation  in  any  pleading  4,  the  entry  of  continuances,  with  certain 
exceptions',  and  of  warrants  of  attorney  to  sue  or  defend',  are 
abolished*  by  these  rules :  and  the  use  of  several  counts  \  pleas  ^, 
avowries,  or  cognizances  ™,  are  prohibited  thereby,  unless  a  distinct 
subject  matter  of  complaint,  or  ground  of  answer  or  defence,  is  in- 
tended to  be  established  at  the  trial,  in  respect  of  each  count,  or  plea,  &c. 


*  Ante,  80. 

b  Rofiey  o.  Smith,  6  Car.  &  P.  60S. 

*  R.  PL  Gen.  H.  4  W.  IV.  reg,  80. 
6  Bam.  &  Ad.  Append,  vli.  10  Bing.  469. 
8  Cromp.  &  M.  19.  AnU,  810,  11. 

^  Id.  reg.  17.  AnU,  Chap.  XXV. 

*  Id.  reg.  19.  Ante,  Cha^  XXV.  Pod, 
Chi^XXVIIL 

'  Id.  rtg.  8.  Pott,  Chap.  XXXVII. 
«  Id.  rtg.  14.  Pott,  Chap.  XXIX. 
^  Id.rtg.\.  Afae,207,S.  Posf,  Chap. 
XXX. 

*  Id,r^.9.  11.  IS. 


k  Id.  r^.  16.  Pott,  Chap.  XXXIV. 
^  Id.reg.  S.  Ante,  896.  Pott,  Chap. 
XXXIX. 
""  Id.  reg.  16.  Pott,  Chap.  XXX. 

*  Id.  reg.  8.  Ante,  809. 
*»  Id.  reg.  10. 

»  Id.  reg.  18.  Ante,  Chap.  XXV. 
"^  Id.  reg.  18.  Pott,  Chap.  XXVIII. 
'  Id.  reg.  8.  Ante,25n,6.  Pott,Oap. 
XXX. 
'  Id.  reg.  4^  Pott,  Chap.  XXX. 
^  Id.  reg.  6,  6,  7.  Ante,2l6,  &c. 

•  Id.ib. 
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The  principal  object  of  the  latter  rules,  or  those  which  relate  to  Object  of  rules, 

1      ,.        .  .     ,  .  ,  •  !•    •     t  relating  to  plead- 

pieadmgs  in  particular  actions,  seems  to  have  been,  to  limit  the  opera-  i^g^  *,„  panicu- 
tion  of  the  general  issues  formerly  used,  and  confine  the  pleas  in  de-  ^'  actions, 
nial  substituted  in  lieu  thereof,  in  acjdons  upon  contracU^  to  a  direct 
denial  of  the  contract*;  and  in  actions  for  wrongs^  to  a  denial  only  of 
the  breach  of  duty^  or  wrongful  act  alleged  to  have  been  committed 
by  the  defendant  ^ ;  making  him  plead  specially  in  denial  of  any  other 
material  fact  stated  in  the  declaration^  and  all  matters  in  confession 
and  avoidance,  or  discharge  of  the  cause  of  action  *.     These  latter  To  what  actions 
rules,  however,  do  not  contain  any  particular  directions  as  to  the  mode    j^     ^  *^ 
of  pleading  in  the  actions  of  accounty  annuity ^  debt  or  scire  facicu 
on  matters  of  record,  as  judgments  or  recognizances,  or  debt  on  penal 
statutes ;  nor  in  the  action  of  replevin^  or  trespcus  to  the  person :  though 
these  actions  are  subject  to  the  general  rules  and  regulations  appli- 
cable to  all  pleadings,  &c.  And  there  is  sl  proviso  in  the  act  ^>  that  *'  no  When  genenl 
such  rule  or  order  shall  have  the  effect  of  depriving  any  person  of  the  ][^f  i^iJJII" 
power  of  pleading  the  general  issue,  and  of  giving  the  special  matter  ment. 
in  evidence,  in  any  case  wherein  he  then  was,  or  thereafter  should  be 
entitled  so  to  do,  by  virtue  of  any  act  of  parliament  then  or  thereafter 
to  be  in  force." 


It  will  next  be  proper  to  consider  what  must  now,  since  the  late  What  must  be 
statutory  rules  of  pleading,  be  proved  by  the  plaintiff,  and  afterwards  |^  ^q  ramT 
what  might  have  been  formerly,  and  may  now  be  given  in  evidence  by  >>**>^ 
the  defendant,  on  the  general  issue  or  common  plea  in  denial,  or 
must  be  pleaded  specially,  in  actions  upon  contracts,  and  for  wrongs* 

In  actions  upon  contractSf  the  plaintiff,  by  the  above  statutory  rules.  In  actions  upon 
must  prove,  on  the  plea  of  non  assumpsit,  in  M  actions  o£  assumpsit, 
except  on  bills  of  exchange  and  promissory  notes,  the  express  contract 
or  promise  alleged  in  the  declaration,  or  the  matters  of  fact  from  which 
the  contract  or  promise  alleged  may  be  implied  by  law  * ;  as,  in  an 
action  on  a  warranty,  the  fact  of  the  warranty  having  been  given 
upon  the  alleged  consideration  *  ;  in  an  action  on  &  policy  of  insurance, 
the  subscription  to  the  alleged  policy  by  the  defendant*;  in  actions 
against  carriers  and  other  bailees,  for  not  delivering  or  not  keeping 
goods  safely,  or  not  returning  them  on  request  ^  and  in  actions  against 

*  Passenger  v.  Brookes,  1  Bing.  N.  IL  '  S  &  4  W.  IV.  c.  42.  §  1. 

587.   1  Scott,  660.    1  Hodges,  12S.  7  *  R.  PL  H.  4  W.  IV.  AtmmptU,  reg. 

Car.  &  P.  110.  S.  C.  I.  §  1.  6  Barn.  &  Ad.  Append,  vii.    10 

^  Pearcy  v.  Walter,  6  Car.  &  P.  882.  Bing.  469.  2  Cromp.  &  M.  20. 


*  8  Rep.  C.  L.  Com.  54»  6.  59, 60. 
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For  wrongs. 


agents  for  not  accounting,  an  express  contract  to  the  effect  alleged 
in  the  declaration,  and  such  bailment  or  employment  as  would  raise 
a  pronyse  in  law  to  the  effect  alleged ;  in  an  action  of  indebitatus 
assumpsit  for  goods  sold  and  delivered,  the  sale  and  delivery  of  the 
goods  in  point  of  fact ;  and  in  the  like  action  for  money  had  and 
received,  both  the  receipt  of  the  money  and  the  existence  of  those 
facts  which  make  such  receipt  by  the  defendant  a  receipt  to  the 
use  of  the  plaintiff*.  In  debt  on  specialty,  or  covenantf  the  plaintiff 
must  prove,  on  the  plea  of  non  est  factum,  the  execution  of  the  deed, 
in  point  of  fact  ^;  and  in  actions  of  debt  on  simple  contract,  other  than 
on  bills  of  exchange  and  promissory  notes,  the  plea  of  nunquam 
indebitatus  has  the  same  operation  as  the  plea  of  nan  assumpsit  in 
indebitatiLs  assumpsit  ^. 

In  actions  for  wrongs,  independently  of  contract,  the  plaintiff  must 
prove,  on  the  plea  of  non  detinet  in  an  action  of  detinue,  the  detention 
of  the  goods  by  the  defendant  ^ ;  and,  on  the  plea  of  not  guilty  in 
actions  on  the  case,  the  breach  of  duty,  or  wrongful  act,  alleged  to 
have  been  committed  by  the  defendant  ^  ;  as,  in  an  action  on  the  case 
for  a  nuisance  to  the  occupation  of  a  house,  by  carrying  on  an 
offensive  trade,  that  the  defendant  carried  on  the  alleged  trade  in 
such  a  way  as  to  be  a  nuisance  thereto  ^  ;  in  an  action  on  the  case  for 
obstructing  a  right  of  way,  the  obstruction  complained  of ;  in  an  action 
of  trover,  the  conversion  of  the  plaintifTs  goods  ^ ;  and  in  an  action 
of  slander,  the  speaking  of  the  words,  or  publication  of  the  libel  com- 
plained of,  and  that  they  were  spoken  or  published  maliciously,  and 
in  the  sense  imputed* ;  and,  if  spoken  and  published  of  the  plaintiff  in 
his  office,  profession,  or  trade,  that  they  were  so  spoken  or  published 
with  reference  thereto  ^  The  plaintiff  must  also  prove,  in  an  action  for 
an  escape,  the  neglect  or  default  of  the  sheriff,  or  his  officers  ' ;  and 
in  an  action  against  a  carrier,  the  loss  or  damage  for  which  the  action 
is  brought':  In  actiona  of  trespass  quare  clausum  fregit,  he  must 
prove,  on  the  plea  of  not  guilty,  that  the  defendant  committed 
the  trespass  alleged,  in  the  locus  in  quo  > ;  and  in  actions  of  trespass 


■  R.  H.  H.  4  W.  rV.  Asmmpdt,  reg. 
I.  §  1.  6  Bam.  &  Ad.  Append.  viL  10 
Bing.  469.  2  Cromp.  &  M.  20. 

^  Id,  Covenant  and  Ddft,  reg.  IL$  1.  6 
Bam.  8l  Ad.  Append.  YiiL  10  Bing.  470. 
2  Cromp.  &  M.  21. 

'  Id.  §  3.  5  Barn.  &  Ad.  Append,  viii. 
10  Bing.  470.  2  Cromp.  &  M.  22. 

<  R.  PL  H.  4  W.  IV.  Dainue,  reg. 


III.  5  Barn.  &  Ad.  Append,  ix.  10  Bmg, 

470.  2  Cromp.  &  M.  22. 

*  Empaon  v,  Fairfax,  13  Leg.  Obs.  222. 

f  R.  PI.  H.  4  W.  IV.  Case,  rtg.  IV. 
§  1.  5  Bam.  &  Ad.  Append,  ix.  10 
Bing.  470.     2  Cromp.  &  M.  22. 

«  R.  PI.  H.  4  W.  IV.  TreqHm,  rtg. 
V.§  2. 5  Bam.  &  Ad.  Append,  is.  1 0  Bing. 

471.  2  Cromp.  &  M.  23. 
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de  hems  asportatis,  that  he  committed  the  trespass  alleged,  by  taking 
or  damaging  the  goods  mentioned  in  the  declaration  \ 


In  assumpsit,  we  have  seen^,  the  general  issue,  or  common  plea  in  what  miglit 
denial,  is  rum  assumpsit :  and  this  plea  was  formerly  holden  to  be  ^^  **^d  mar 
proper,  when  there  was  either  no  contract  between  the  parties,  or  now  be  given  in 
not  such  a  contract  as  the  plaintiff  had  declared  on ;  and  the  defendant  feodant,  on  ge- 
miirht  have  siven  in  evidence  under  it,  that  the  contract  was  void  in  ne™J  »•»"«•  ^J  ^ 

®  °  ,  ^  f    muat  be  pleade* 

law,  by  coverture*,  gaming^,  usury «,  &c.  or  »oi<fo6fe  by  infancy  %  specially, in  a»- 

duress,  &c. ;  or,  if  good  in  point  of  law,  that  it  had  been  performed^,  tun^mt, 

or  that  there  was  some  legal  excuse  for  its  non-performance,  as  a 

release  \  or  discharge  before  breach  \  or  non-perfbrmance  by  the 

plamtiffof  a  condition  precedent^,  &c.     This  sort  of  evidence  was 

calculated  to  shew  that  the  plaintiff  never  had  a  cause  of  action :  but 

if  he  had,  the  defendant  might  have  given  in  evidence  under  the 

general  issue,  that  it  was  discharged  by  an  accord  and  satisfaction ', 

arbitrament,  release  ^,  foreign  attachment  *,  or  former  recovery  for  the 

same  cause™,  &c. :  In  short,  the  question  in  assumpsit,  upon  the 

general  issue,  was  whether  there  was  a  subsisting  debt  or  cause  of 

action,  at  the  time  of  commencing  the  suit°.     But  matter  of  defence 

arising  after  action  brought,  could  not  have  been  pleaded  in  bar  of  the 

action  generally ;  and  therefore  was  not  admissible  in  evidence  under 


*  Jcf .  §  S.  6  Barn.  &  Ad.  Append,  x. 
10  Bing.  471.  2  Cromp.  &  M.  24. 

»  JfUe,  SS8. 

*  James  v.  Fowke%  12  Mod.  101. 

^  Huasey  v.  Jacob,  I  Ld.  Raym.  87. 
1  Salk.  844.  CarUi.  S56.  6  Mod.  170. 
12  Mod.  97.  Com.  Rep.  4.  S.  C. 

*  Ld.  Bernard  v.  Saul,  1  Str.  408. 

'  Daxby  o.  Boucher/ 1  Salk.  279.  Ma^ 
dex  V.  Eden,  1  Bos.  &  P.  481.  (a.) 

'  Brown  v.  Cornish,  I  Xid.  Raym.  217. 
Paramore  (nr  Paramour)  v.  Johnson,  itL 
566.  12  Mod.  876.  S.  C.  Sea  v.  Taylor, 
1  Salk.  894. 

^  Anie,  826. 

'  Paramore  {or^  Paramour)  v.  Johnson, 
1  Ld.  Raym.  666.  12  Mod.  876.  S.  C. 
Martin  v,  Thornton,  4  Esp.  Rep.  181. 
per  Ld.  jfhanley,  Ch.  J.  $  but  see  Ad- 
dcrley  o.  Ewans,  1  Ken.  250.  Roades  v. 


Barnes,  id.  891.  1  Bur.  9.  1  Blac.  Rep. 
65.  S.  C. ;  and  tee  Rolt  v.  Watson,  12 
Moore,  82.  4  Bing.  278.  S.  C.  Slboni  v. 
Kirkman,  1  Meesoo  6c  W.  418.  1  Tyr.  8e 
O.  777.  S.  C. 

^  Gilb.  C.  P.  64.  Sullivan  v.  Montague^ 
Doug.  lOB,  7.  Miller  v.  Ari8,8£8p.  Rep. 
284.  per  Ld.  Xengfon,  Ch.  J. 

1  Brook  V.  Smith,  1  Salk.  280.  Jnte, 
828. 

™  Burrows  th  Jemioo,  2  Str.  788.  Staf^ 
fold  t;.  Ckrk,  9Moore^  724.  2  Bing.  877. 
1  Car.  &  P.  408.  &  C  2Man.  &R.  589. 
(b.)  Ante,  828, 

''  Sullivan  v.  Montague,  Doug.  106, 7^ 
Gilb.  C.  P.  64,  5 ;  and  see  Worswick  v. 
Beswick,  10  Bam.  Sl  C.  676.  5  Man.  & 
R.  586.  S.  C.  Crump  v.  Adney,  1  Cromp. 
&  M.  855.  8  Tyr.  Rep.  270.  S.  C.  per 
lit.  Lyndhwrsif  Ch.  B. 
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the  general  issue  * ;  and  matters  of  law  ^  in  avoidance  of  the  contract, 
or  discharge  of  the  action,  were  usually  pleaded  :  It  was  also  necessary 
to  plead  a  tender,  or  the  statute  of  limitations  c,  &c.  and  to  plead  or 
give  a  notice  of  set  off.  Anciently,  matters  in  discharge  of  the  action 
must  have  been  pleaded  specially  ^ :  Afterwards,  a  distinction  was 
»  made  between  express  and  implied  assumpsits ;  in  the  former,  these 

matters  were  still  required  to  be  pleaded,  but  not  in  the  latter  ^ :  At 
lengthy  about  the  time  of  Lord  HoUy  they  were  universally  allowed  to 

By  statutoty        be  given  in  evidence  under  the  general  issue  ^.     But  now,  by  one  of 

ru  e  o  p     ing.   ^^  ^^^  statutory  rules  of  pleading  «,  it  is  declared  that  «*  in  all  actions 

of  assumpsit,  except  on  bills  of  exchange  and  promissory  notes,  the  plea 
of  non  assumpsit  shall  operate  only  as  a  denial  in  fact  of  the  express 
contract  or  promise  alleged^  or  of  the  matters  of  fact  from  which  the 
contract  or  promise  alleged  may  be  implied  by  law :  Ex.  gr.  In  an 
action  on  a  warranty^  the  plea  will  operate  as  a  denial  of  the  fact  of 
the  warranty  having  been  given  upon  the  alleged  consideration,  but 

On  policy  of  in-  not  of  the  breach  •> ;  and,  in  an  action  on  a  policy  of  insurance,  of  the 

subscription  to  the  alleged  policy  by  the  defendant,  but  not  of  the 
interest,  of  the  commencement  of  the  risk,  of  the  loss,  or  of  the 

Against  carriers,  alleged  compliance  with  warranties.     In  actions  against  carriers  and 

other  bailees,  for  not  delivering  or  not  keeping  goods  safe,  or  not 
returning  them  on  request,  and  in  actions  against  agents  for  not 
accounting,  the  plea  will  operate  as  a  denial  of  any  express  contract, 
to  the  effect  alleged  in  the  declaration,  and  of  such  bailment  or 
employment  as  would  raise  a  promise  in  law  to  the  effect  alleged,  but 
not  of  the  breach.  In  an  action  of  indebitatus  assumpsit  for  goods 
sold  and  delivered,  the  plea  of  non  assumpsit  will  operate  as  a  denial 
of  the  sale  and  delivery  in  point  of  fact ;  and  in  the  like  action,  for 
money  had  and  received,  it  will  operate  as  a  denial  both  of  the  receipt 
of  the  money,  and  the  existence  of  those  facts  which  make  such  re- 
ceipt  by  the  defendant  a  receipt  to  the  use  of  the  plaintiff." 


Of  indMaltus 
attumpsU. 


*  Lee  V.  Levy,  4  Barn.  &  C.  S90.  6 
Dowl.  &  R.  475.  S.  C. ;  and  see  Hall  v. 
Cole,  6  Nev.  &  M.  184. 

0  Warner  v,  Wainsford,  Hob.  127. 
Sarsieild  o.  Witherly,  2  Vent.  295. ;  but 
see  Hammond  o.  Teague,  S  Moore  &.  P. 
474.  6  Bing.  197.  S.  C. 

^  Draper  v.  Glassop,  1  Ld.  Raym.  IfiS. 
Gilb.  C.  P.  66. 

'  Paramore  (or  Paramour)  v.  Johnson, 
1  Ld.  Raym.  566.  18  Mod.  376.  S.  C. 

*  Vin.  Abr.  tit.  Effidence^  Z.  a.  Brook 


V.  Smith,  1  Salk.  860.  Gilb.  C  P.  65. 

'  Brown  v.  Cornish,  1  Ld.  Raym.  817. 
Paramore  (or  Paramour)  v.  Johnson,  id. 
566.  18  Mod.  876.  S.  C. ;  and  see  Lawes 
on  Pleading,  588,  S.  1  Chit  PL  416. 
Tidd  Prac.  9  Ed.  646,  7. 

«  R.  PL  H.  4  W.  JV.  AtmmpsU,  ng. 
I.  §  1.  5  Bam.  &  Ad.  Append.  vH.  10. 
Bing.  469.  8  Aomp.  &  M.  Sa 

*  Power  V.  Barbara,  7  Car.  &  P.  856. 
6  Nev.  &  M.  68.  &  C. 
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Under  the  foregoing  rule,  we  have  seen  ^  it  is  incumbent  on  the  plain-  / 

tiff,  in  an  action  of  assumpsit,  to  prove,  on  the  plea  of  non  assuirtpsit,  the 
express  contract  or  promise  alleged  in  the  declaration,  or  the  matters 
of  fact  from  which  the  contract  or  promise  alleged  may  be  implied 
by  law.  And  in  considering  what  may  be  given  in  evidence  by  the 
defendant  under  this  plea,  or  must  be  pleaded  specially  in  assumpsit, 
on  a  contract  or  promise,  express  or  implied,  it  may  be  proper  to 
take  a  view  of  the  several  cases  which  have  been  determined  upon 
the  subject. 

When  there  is  a  joint  contract,  and  the  action  is  brought  by  one  Kon.joinder,  or 
only  of  several  parties  with  whom  it  was  entered  into,  the  non-joinder  ^M\es.  ^''  ° 
of  the  other  parties  may,  it  seems,  be  pleaded  specially  \  or  may  be 
taken  advantage  of  at  the  trial  on  the  plea  of  non  assumpsit ;  for  a 
joint  contract  with  A,  and  j8.  is  no  contract  with  A.  only  ^.     But  if  an 
action  be  brought  upon  a  joint  contract,   against  one   of  several 
parties,  he  can  only  plead  in  abatement ;  although  the  plaintiff  knew, 
and  even  contracted  with  the  other  parties  ^.     And  so,  in  actions  for 
wrongs,  if  a  party  who  ought  to  join  as  plaintiff  be  omitted,  the  objec- 
tion can  only  be  taken  by  plea  in  abatement^.    If  too  many  persons 
be  made  co-plaintiffs  ',  or  co-defendants  s,  in  an  action  upon  contract,  or 
co-plaintiffs  in  an  action  for  a  wrong  \  the  objection,  if  it  appear  on 
the  record,  may  be  taken  advantage  of  either  by  demurrer,  in  arresk 
of  judgment,  or  by  writ  of  error ;  or^  if  the  objection  do  not  appear 
on  the  face  of  the  pleadings,  it  may,  it  seems,  be  given  in  evidence  on 
the  plea  of  non  assumpsit,  as  a  ground  of  nonsuit  at  the  trial :   But 
in  actions  for  wrongs,  as  they  are  of  a  joint  and  several  nature,  the 
plaintiff  may  proceed  against  all  or  any  of  the  parties  who  committed 
them ;  and  it  is  no  plea  in  abatement,  or  ground  of  nonsuit,  that 
there  are  other  parties  not  named  *.     It  should  also  be  remembered^  By  law  amend. 
that  by  the  law  amendment  act  \  "  no  plea  in  abatement  for  the  non- 
^  joinder  of  any  person  as  a  co-defendant  shall  oe  allowed  in  any  court    . 
**  of  common  law,  unless  it  shall  be  stated  in  such  plea,  that  such 
"  person  is  resident  within  the  jurisdiction  of  the  court ;  and  unless 
'*  the  place  of  residence  of  such  person  shall  be  stated,  with  convenient 

«  jiUe,  Sa?.  *  1  Chit  PL  4  Ed.  56,  6. 

^  1  Chit.  Jan.  PL  861,  2.  '  Id-  S. 

•  i  Chit,  Jun.  PL  204 ;  and  for  the  fonn  "  -W.  84.     Eliot  v,  Morgan,  7  Car.  & 

of  a  plea  of  non-Joinder  of  one  of  several  P.  8S4.  per  Coleridge,  J. 

parries  toa  contract,  see  id.  261;  and  see  1  ^  I  Chit.  iY.  4  Ed.  56. 

Wms.  Saund.  164.  (1.)  1  Chit.  P/.  4  Ed.  *  Ante,  318.  and  see  1  Chit.  PI.  4  Ed. 

34.  7*.  5- 

^  AnU,  318.  k  3  &  4  \v.  IV.  c.  43.  §  8.  AnU,  319. 


312 


OF   PLEAS   IN    BAR. 


PartDenhip. 


Want  of  con. 
•ideraiionu 


Traverse  of  al- 
leged considera- 
tion. 


**  certainty,  in  an  affidavit  verifying  such  plea :  and  that  to  any  plea 
"  in  ahatement,  in  any  court  of  law,  of  the  non-joinder  of  another  per- 
*'  son,  the  plain tiflP  may  reply  that  such  person  has  been  discharged  by 
**  bankruptcy  and  certificate,  or  under  an  act  for  the  relief  of  insolvent 
■"  debtors."* 

If  the  plaintiff  and  defendant  are  partners^  and  the  cause  of  action 
relates  to  their  unsettled  partnership  accounts  ^,  or  if  an  action  be 
brought  by  several  plaintiffs  on  a  joint  contract,  and  one  or  more  of 
them  are  liable  with  the  defendant  to  the  performance  of  it  c,  the  latter, 
not  being  liable  to  be  sued  thereon,  may  give  his  defence  in  evidence 
under  the  general  issue  ^.  In  an  action  on  an  e^tpress  contract,  want 
of  consideration,  or  other' matter  than  a  direct  denial  of  the  contract, 
cannot  be  given  in  evidence  under  non  assumpsit  * :  but  when  the 
plaintiff  declares  in  an  action  of  indebitatus  assumpsit^  on  an  im- 
plied contract,  he  must  it  seems  prove  on  the  general  issue,  as  a  part 
of  the  contract,  the  consideration  upon  which  it  was  founded ;  and 
the  defendant  will  be  let  into  evidence  to  prove  the  want  of  con- 
sideration ^  When  the  consideration  for  a  contract,  as  alleged  in 
the  declaration,  is  executed  8,  the  defendant  cannot  traverse  the  con- 
sideration by  itself,  because  it  is  incorporated  and  coupled  with  the 
promise,  and  if  it  were  not  then  in  fact  executed,  it  is  nudum  pactum : 
but  if  it  be  executory,  the  plaintiff  cannot  bring  his  action  till  the  con- 
sideration be  performed  ^ ;  and  if  in  truth  the  promise  were  made, 
and  the  consideration  not  performed,  the  defendant  must  traverse  the 
performance,  and  not  the  promise,  because  they  are  distinct  things '. 


•  8  &  4  W.  IV.  c.  42.  §  9.  Ante,  819. 

^  Smith  V,  Barrow,  8  Dumf.&  £.  476. 
478.  Foster  o.  Allanson,  id,  479.  Holmes 
V.  Higginsi  1  Bam.  &  C.  74.  Bovill  0. 
Hammond,  6  Barn.  &  C  149.  161. 
Green  v.  Beesley,  2  Bing.  N.  R.  108.  8 
Scott,  164.  S.  C.  Pearson  v.  Skelton,  I 
Meeson  &  W.  504.  1  Chit.  Jun,  PL  868. 
Jntef  887 ;  and  see  Gow  on  Partnerships 
8  Ed.  78,  4.  Pott,  849. 

<"  Mofiat  V.  Van  Milfingen,  8  Bos.  &  P. 
184.  (c.)  Main  waring  0.  Newman,  id.  180. 
Bosanquet  v.  Wray,  6  Taunt.  597.  8 
Marsh,  819.  S.  C.  Holmes  v.  Higgins, 
1  Barn.  &  C  74.  Milbum  v.  Codd,  7 
Barn.  &  C  419.  1  Man.  &  R.  888.  S.  C. 
Jones  v.  Yates,  4  Man.  &  R.  618.  Ham- 
ffjoud  V,  Teague,  6  Biiig.  197.  8  Moore 


&  P.  474.  S.  C ;  but  see  Rose  v,  Poulton, 
8  Bam.  &  Ad.  888. 

*  Worrallo.  Grayson,  1  Meeson  &  W. 
166.  1  Tyr.  &  G.  477.  4  DowL  Rep.  716. 
6.C. 

'  Passenger  o.  Brookes,  1  Scott,  560* 
1  Bing.  N.  R.  587.  1  Hodges,  188.  7 
Car.  &  P.  110.  S.  C. ;  and  see  Stuart  v. 
Kicholson,  8  Bing.  N.  R.  118.  181,  8. 

'  Rose.  Law  Tracts,  SO. 

^  For  the  jifierence  between  executed 
and  executory  considerations,  see  Tidd 
Prac  9  Ed.  485. 

^  Sinclair  v.  Bowles,  9  Bam.  &  C.  98. 
4  Man.  &  R.  1.  S.  C. 

*  Bui.  iVZ.  iVt.  146 ;  and  see  Tidd 
Prac,  9  Ed.  485.  Passenger  v.  Brookes, 
1  Scott,  560.    1  Biog.  N.  R.   597.    1 
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So,  where  the  declaration  on  an  express  contract  is  special,  and  cliarges  by 
way  of  inducement  certain  facts,  as  the  foundation  of  or  consideration 
for  the  promise,  it  seems  that  those  facts,  if  material,  should  be  specially 
denied  *• :  For  instance,  in  an  action  on  the  guarantee  of  an  existing 
debt,  in  consideration  of  forbearance,  where  the  declaration  states,  by 
way  of  inducement,  that  a  third  party  was  indebted,  it  seems  to  be 
proper  to  deny  the  debt  by  a  special  plea,  that  he  was  not  indebted, 
&c.  concluding  to  the  country,  if  the  defendant  dispute  the  exist- 
ence of  the  debt*.  So,  in  cases  where  the  facts  thus  alleged  in 
the  declaration  are  true,  but  their  operation  may  be  defeated  by 
some  matter  shewing  that  there  really  was  no  sufficient  consideration, 
the  latter  circumstance  should  be  introduced  on  the  record  by  a- 
special  plea  *. 

It  has  been  doubted,  whether  the  defence  that  there  is  no  contract  Sutute  of 
in  writings  pursuant  to  the  fourth  section  of  the  statute  of  frauds,    '^ 
may  not  still  be  given  in  evidence  under  the  general  issue  ^ :  but  this 
defence  is  usually  pleaded  °  ;  and  from  a  recent  decision^  it  seems  to 
be  necessary.     When  the  agreement  is  in  writing  and  requires  a  Want  of  stamp. 
stamp,  the  defendant  may  plead  that  it  is  not  properly' stamped; 
though  this  does  not  seem  to  be  necessary,  for  in  such  case,  as  it 
cannot  be  received  in  evidence,  no  contract,  even  in  fact,  can  be 
proved  *.    When  the  plaintiff  declares  on  an  express  contract,  the  plea  Variaace,  &c 
of  rum  assumpsit  is  it  seems  sufficient,  where  the  defendant  relies  upon 
a  material  variance  in  the  declaration,  in  setting  out  the  contract,  or 
contends  that  the  true  meaning  thereof  is  mis-stated  by  the  plaintiff^ 
But  in  assumpsit  for  not  completing  the  purchase  of  a  house,  the  de- 
fendant cannot,  under  the  general  issue,  set  up  as  a  defence,  that  the 
sale  was  a  sale  by  auction,  and  void  on  the  ground  of  puffing,  which 
must  be  specially  pleaded  ^. 

Where  the  defence  is,  that  the  contract  has  been  rescinded  ab  initio.  Contract  re- 
this  defence  seems  to  be  admissible  under  the  creneral  issue ;  as  where  a  "^'"^^^  ^^  ^  . 

*^  coimtennanded. 

horse  is  sold  with  a  warranty,  and  power  is  given  by  the  contract  of 


Hodges,  ISS.S.  C  Stuart  v.  Nicholson,  3 
Bing.  N.  R.  lis.  121,  8;  but  see  Taylor 
V.  Hillary,  7  Car.  &  P.  80.  per  Gumey^  B. 

*  I  Chit  Jun.  PL  290. 

^  Rose.  Law  Tracts,  86. 

«  1  Chit  Jun.  PL  805. 

^  Smith  V.  Dixon,  4  DowL  Rep.  571. 
1  Har.  &  W.  668.  11  Leg.  Obs.  888. 
S.  C.  and  aee  Andrews  v.  Smith,  2 
Cromp.  M.  &  R.  627.  1  Tyr.  &  G.  178. 


1  Gale,  885.  &  C. 

*  1  Chit.  Jun,  PI.  204;  and  see  id. 
258.  e.  Rose.  Law  Tracts,  86 ;  and  see 
Jardine  v.  Pbyne,  1  Bam.  &  Ad.  668. 
Anon.  18  Leg.  Obs.  148.  Dawson  v, 
Macdonald,  2  Meeson  &  W.  26. 

'  Gwillim  V.  Daniel],  2  Cromp.  M.  & 
R.  67.  per  Parke^  B. 

«  Icely  p.  Grew,  6  Car.  &  P.  671. 
|Mf}  Ld.  Denman^  Ch.  J. 
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In  action  for  uie 
and  occupation. 


For  goods  sold 
and  delivered. 


sale  to  the  purchaser,  to  return  the  horse  in  case  of  unsoundness,  and 
he  is  returned  accordingly,  and  the  seller  sues  in  indebitatus  asmmpnt 
for  a  horse  sold  and  delivered,  it  seems  that,  under  the  plea  of 
nan  assumpsitt  the  defendant  would  be  at  liberty  to  shew  the  power  of 
rescinding  the  contract,  and  that  he  had  rescinded  it  accordingly*. 
But  where,  to  a  declaration  in  asnmpiit  for  the  non-performance  of  a 
contract,  to  receive  and  pay  for  a  copper  made  to  <Mrder,  at  a  specified 
price  per  pound  weight,  the  defendants  pleaded,  itUer  aUcb^  the  payment 
into  court  of  \5L  and  that  the  plaintiff  had  not  sustained  damages 
to  a  greater  amount,  it  was  ruled  that  they  could  not,  under  this 
plea,  give  in  evidence  that  they  had  countermanded  the  order,  when 
a  part  only  of  the  work  had  been  done  ^. 

In  an  action  for  use  and  occupation,  the  fact  of  the  premises  being 
mortgaged  by  the  plaintiff,  and  of  the  defendant  having  received 
notice  to  pay  the  rent  to  the  mortgagee,  may  be  given  in  evidence 
imder  the  general  issue,  if  the  rent  sought  to  be  recovered  accrued 
due  after  the  service  of  the  notice  ° ;  but  if  otherwise,  the  fact  must 
be  pleaded  specially  ^.  And  where  the  plaintiff's  title  has  expired,  as 
in  the  case  of  indebitatus  assumpsit  for  use  and  occupation^  to  which 
the  defendant  pleads  the  general  issue,  and  insists  that  the  plaintiff 
had  parted  with  his  title  to  the  property  before  the  period  of  the  occu* 
pation  in  question,  such  plea  appears  to  be  proper  *. 

In  an  action  of  indebitatus  assumpsit  for  goods  sold  and  delivered, 
it  isj  we  have  seen  ^  incumbent  on  the  plaintiff  to  prove,  on  the 
general  issue,  the  sale  and  delivery  of  the  goods  in  point  of  fact :  and 
the  defendant  will  be  let  in  to  evidence  to  prove  that  the  goods  were 
not  according  to  the  sample  by  which  they  were  Bold<;  or,  upon  a 
contract  to  deliver  several  parcels  of  goods,  that  the  vendor  delivered 
some  of  them  only,  which  the  defendant  returned  \  On  a  contract  for 
the  sale  of  goods  at  a  specific  price,  and  a  subsequent  delivery  of  the 
goods,  it  was  ruled  in  one  case  ^,  that  the  defendant  could  not  set  up  as 
a  defence,  that  the  goods  were  of  so  bad  a  quality  as  to  be  useless, 
unless  he  had  pleaded  it  specially.  In  a  subsequent  case,  however, 
it  was  decided,  that  under  the  plea  of  non  assumpsit^  or  nunquam  tmfe- 


*  Rose.  Law  Tracts,  88. 

k  Stevens  o.  Ufiford,  7  Car.  &.  P.  97. 

«  Waddilove  o.  Bamett,  4  Dowl.  Rep. 
347.  2  Bing.  N.  R.  5S8.  2  Scott,  76S.  1 
Hodges,  396.  11  Leg.  Obs.  357, 8.  S.  C. 

*  ItLib. 

*  Rokc.  Law  Tracts,  27^  8. 
'  JnUt  838. 


■  Rose.  Law  Tracts^  13. 

»  Id.  20. 

>  Roflfey  0.  Smith,  6  Car.  &  P.  662. 
per  Ld.  Dennuoh  Ch.  J. ;  and  seeTabram 
V.  Warren,  1  Tyr.  &  G.  l&S.  4  Dowl. 
Rep.  545.  S.  C.  Woodhouse  v.  Swift,  7 
Car.  &  P.  SIO.  per  Jkknimt  BL 
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hiUUus,  in  an  action  for  goods  sold  and  delivered,  or  for  work  and 
labour  done,  the  defendant  may  prove  that  the  goods  delivered  were  ' 
not  such  as  were  contracted  for,  or  that  the  work  was  done  in  an  un- 
workmanlike manner,  although  there  was  a  special  contract  to  pay  for 
the  goods  or  work  at  a  certain  price ;  and  the  plaintiff  can  then  only 
recover,  according  to  their  value,  on  a  quarUum  meruit  K  So,  in 
assumpsit  for  a  machine  sold  and  delivered,  the  court  held  that  the 
defendant  might  shew,  under  the  general  issue,  that  the  machine  was 
manufactured  by  the  plaintiff  for  the  defendant,  under  a  condition 
that  if  it  did  not  work,  nothing  should  be  paid  for  it ;  that  it  could 
not  be  made  to  work,  and  that  it  was  useless  to  the  defendant  ^:  They 
also  held,  that  although  the  machine  was  not  proved  to  have  been 
returned  to  the  plaintiff,  he  was  not  entitled  to  any  damages  on  the 
fuantum  valebat,  without  shewing  some  new  implied  contract,  resulting 
from  the  defendant's  conduct  or  dealing  with  the  goods  ^. 

Where  goods  have  been  sold  on  credit,  and  the  action  is  brought  Time  of  credit 
before  the  time  of  credit  is  expired,  this  defence  is,  it  seems,  open  to  °°  «»P>«<'t 
the  defendant  under  the  plea  of  non  assun^sit,  or  foinquam  indebitatusy 
and  need  not  be  pleaded  speciaUy ;  for  if  the  period  of  credit  was  not 
expired  when  the  action  was  commenced,  the  plaintiff  proves  a  dif- 
ferent contract  from  that  which  he  has  stated  in  his  declaration,  viz.  to 
pay  on  request  ^.  It  has  been  doubted  whether,  in  an  action  for  goods 
sold  and  delivered  to  the  defendant's  wife,  her  adultery  should  be 
pleaded  specially,  or  may  be  given  in  evidence  on  the  plea  o£  non  as^ 
sumpsit^. 

In  assumpsit  for  goods  bargained  and  sold,  it  has  been  decided  that  In  action  for 
evidence  of  a  special  written  contract,  the  conditions  of  which  have  Sdsold!'*^" 
not  been  complied  with,  may  be  given  under  the  plea  of  non  assump^ 

*  Cousins  o.  Paddon,  8  Cromp.  M.  &  47.  Cousins  v.  Pliddon,  2  Cromp.  M.  Sc 
R.  647.  5  Tyr.  Rep.  536.  1  Gok^  806.  4  R.  66S.  5  Tyr.  Rep.  6S6.  4  DowL  Rep. 
DowL  Rep.  488.  S.  C  Dicken  o.  Neale,  488.  S.  C.  Jones  p.  Nsnney,  1  Meeson  & 
1  Meeson  &  W.  666.  5  DowLRep.  176.  W.886.  1  Tyr.  &  G.  ((88.  6  DowL  Rep. 
12  Leg.  Obk  106,  6.  S.  C;  and  see  Rose.  90.  S.  C  per  Parkif  B.  Broomfield  v. 
Law  Tracts,  40.  Smith,  1  Meeson  &  W.  642.  1  Chit  Jan. 

^  Grounsell  o.  Lamb,  1  Meeson  &  W.  PL  204.  291.378, 9 ;  but  see  Edmunds  v. 

362 ;  but  see  Morgan  v.  Richardson,  1  Harris,  6  Car.  &  P.  647.    4  Nev.  &  M. 

Camph.  40.  11.  7  East,  482.     Tye  v.  182.   2  Ad.  &  K  414.  S.  C;  and  see 

Gwynne^    2    Campb.   346.      Obbard  «.  Rose.  Law  Tracts,  21,  2. 

Betham,  5  Man.  &  R.  632.  ^  Symes  o.  Goodfellow,  2  Bing.  N.  R. 

*  Taylor  v,  HiUaiy,  1  Cromp.  M.  Sc  R.  632.  2  Scott,  769.  1  Hodges,  400.  4 
741.  6  T^r.  Rep.  373.  3  DowL  Rep.  DowL  Rep.  642.  11  Leg.  Obs.  310,  11. 
461.  1  Gale,  23.  9  Leg.  Obs.  494.  S.  C.  ,  S.  C. ;  and  see  1  Chit.  Jun.  PI.  313.  (3.) 
/wr  Parkef  B.    Knapp  v.  Harden,  1  Gale^ 
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sitf  to  2L  declaration  in  the  common  form  * :  But  a  defendant,  in  an 
action  for  goods  bargained  and  sold  at  a  specific  price,  will  not  be 
allowed  to  shew,  either  in  bar  of  the  action  or  in  mitigation  of  da- 
mages, that  there  was  a  false  representation  of  the  quality  of  the 
goods,  unless  it  be  specially  pleaded  ^.  And  in  asiumpsit  for  the 
price  of  a  copyright  bargained  and  sold,  a  defence,  on  the  ground 
that  the  copyright  was  not  assigned  in  writing,  must  be  specially 
pleaded  ^. 

Work  and  la-  In  an  action  for  work  and  labour,  the  plaintiff  must  prove,  on  the 

plea  of  turn  assumpsit^  the  work  done  for  the  defendant,  and  that  it 
was  done  at  his  request,  under  a  special  contract  to  be  paid  for  it  at  a 
certain  sum  ;  or,  if  there  was  no  fixed  price,  what  it  was  reasonably 
worth,  upon  a  quantum  meruit.  On  the  other  hand,  the  defendant, 
we  have  seen  \  may  prove  on  the  general  issue,  that  the  work  was 
done  in  an  unworkmanlike  manner,  although  there  was  a  special 
contract  to  pay  for  it  at  a  certain  price,  and  the  plaintiff  can  then 
recover  only  on  a  quantum  meruit  ^  ;  or,  in  an  action  by  an  attorney, 
a  special  agreement  may  be  proved,  that  the  plaintiff  should  receive  no 
remuneration,  but  only  his  disbursements  '.  And  where  a  plaintiff 
relies  upon  a  mercantile  custom,  to  support  his  claim  fi:>r  com- 
mission to  a  certain  amount,  the  defendant  may,  without  any 
special  plea,  produce  evidence  to  shew  that,  under  certain  circum- 
stance, the  custom  is  to  pay  but  half  that  amount ;  the  evidence 
being  offered  to  shew  that  the  contingent  reduction  was  part  of  the 
original  contract,  and  not  that  it  was  a  subsequent  alteration,  so  as  to 

Apothecaiy'a       create  a  new  contract  8.     In  an  action  for  an  apothecary's  bill,  the 

objection  that  the  plaintiff  was  not  in  practice  as  ap  apothecary  prior 
to  or  on  the  5th  of  August  1815,  and  had  not  obtained  his  certificate 
from  the  society  of  apothecaries,  need  not  be  pleaded,  but  may  be 
rendered  available  under  non  assumpsit^;  for  the  statute  55  Geo. 
III.  c.  194.  §  21.  has  made  the  proof  of  the  practice,  or  certificate,  a 
condition  precedent  to  the  plaintiff's  recovery,  and  therefore  he 
must  prove  it  as  part  of  his  case  \ 

*  Gardner  v.  Alexander,  8  DowL  Rep.  R.  647.  567.  5  ly.  Rep;  686.  1  Gale, 
146.  9  Leg.  Obs.  237.  Alexander  v.  806.  4  Dowl.  Rep.  468.  S.  C  ;  and  see 
Gardner,  1  Scott,  281.  S.  C.  Hasten  t>.  Butter,  7  East,  479.    Cooper  v. 

^  Woodhouae  v.  Swift,  7  Car.  &  P.  Whitehouse,  6  Car.  &  P.  646.  per  jtlder- 

810.  per  Jldemmt  B.  Km,  B. 

'  Bamelt  v.  Glossop,  1  Bing.  N.  R.  688.  '  Jones  v.  Nanny,  I  Meeson  &  W.  888. 

I  Scott,  621.  8  Dowl.  Rep.  626.  10  Leg.  1  Tyr.  &  G.  684.    6  Dowl.  Rep.  90.    12 

Obs.  28.  S.C.  Leg.  Obs.  102.  S.  C. 

*  AnU,  846.  «  Broad  v.  M'AyUner,  1  Har.  &  W,  682. 

*  Cousins  0.  Paddon,  2  Cromp.  M.  &  ^  Morgan  v.  Ruddock,  4  DowL  Rep. 
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In  an  action  by  an  attorney  for  his  bill  of  costs,  the  defendant  may  By  attorney,  for 

^  ^  .     .  hU  bill  of  cosU. 

plead  that  the  plaintiff  was  not  an  attorney  %  or  that  his  admission  became 
void  by  reason  of  his  neglect  to  take  out  his  certificate ;  or  he  may 
plead  in  bar  of  the  action,  that  the  contract  on  which  it  is  founded 
was  void  on  the  ground  of  champerty  ^.  It  has  been  doubted,  whether 
in  an  action  on  an  attorney's  biU,  the  non-delivery  of  a  signed  bill,  a 
month  before  the  commencement  of  the  albtion,  can  be  taken  advantage 
of  under  the  general  issue^  or  ought  to  be  pleaded  speciaDy  ^i  It  is 
said,  in  one  case^,  to  have  been  ruled  at  nisi  priuSf  that  such  a 
defence  cannot  be  rendered  available  under  the  general  issue ;  but 
one  of  the  learned  judges  ®  inclined  to  think  that  it  might,  and 
therefore  it  was  not  necessary  that  it  should  be  pleaded  specially  ^ 
'And  the  defendant  may  it  seems  be  let  in  to  prove,  on  the  general  issue, 
that  the  tsharges  contained  in  the  plaintiffs  bill  were  brought  upon 
his  client  by  his  inadvertence  s ;  or  for  work  which  was  useless 
towards  accomplishing  the  object  his  client  had  in  view,  although 
performed  through  inadvertence  or  inexperience,  and  not  with  a 
design  of  imposing  on  the  client  \  And  although,  in  an  action  on  an 
attorney's  bill,  the  defendant  pay  money  into  court,  he  is  still  at 
liberty  to  shew  that  the  business  in  question  was  agreed  to  be  done 
for  costs  out  of  pocket'.  In  considering  an  attorney's  bill,  the  jury 
may  discard  an  item  for  work  entirely  useless  ;  though  upon  an  item 
for  work  partly  useless,  or  in  respect  of  which  there  has  been  any 


S\l.  1  Har.  &  W.  505.  S.  C. 

*  1  Chit.  Jun.  PL  284. 

^  Com.  Dig.  tit.  jiUomey,  (B.  14.) 
Box  o.  Bamaby,  Hob.  117;  aad  see 
Saundereon  v.  Glaas,  2  Atk.  296.  298. 
Newman  v.  P&yne,  4  Bro.  Cban.  Cas.  850. 
Wallis  V.  Portland,  8  Vea.  494.  Stephens 
V.  Bagwell,  15  Ves.  156.  Wood  v, 
Downes,  18  Ves.  126.  Montesquieu  o. 
Sandys,  id,  818.  in  Chan.  Guy  v.  Gower, 
2  Marsh.  278.  Tbwaites  v,  Mackerson, 
8  Car.  &  P.  841.  I  Moody  &  M.  199. 
S.  C. ;  but  see  Potts  v.  Sparrow,  6  Car. 
&  P.  749.  ;wr  lUdal,  Ch.  J.  Ex  parte 
Yeatman,  4  DowL  Rep.  204.  1  Har.  &  W. 
510.  11  Leg.  Obs.  166.  S.  C  1  Chit 
Jun.  PI.  248. 

'  Beck  V,  Mordaunt,  4  Dowl.  Rep.  1 12. 
2  Scott,  178.  1  Hodges,  196.  10  Leg. 
Obs.  460,  61.  S.  C. 

^  Id.  ib. ;    and  see  Moure  v.  Boulcott, 


1  Scott,  122.  1  Bing.  N.  R.  828.  8 
Dowl.  Rep.  145.  9  Leg.  Obs.  286.  S.  C 
where  it  was  specially  pleaded.  1  Chit  Jun. 
PI.  287,  8. 

*  Mr.  Justice  Park, 

'  Beck  V.  Mordaunt.  4  DowL  Rep.  112. 
1  Hodges,  196.  2  Scott,  178.  10  Leg. 
Obs.  460,61.  S.  C;  and  see  Morgan 
V,  Ruddock,  4  DowL  Rep.  811.  1  Har. 
&  W.  505.  S.  C. 

'  Montriou  v,  Jefierys,  2  Car.  &  P. 
118. 

^  Hin  V,  Featherstonbaugh,  7  Bing. 
669.  5  Moore  &  P.  541.  S.  C. ;  and  see 
Randall  v.  Ikey,  4  DowL  Rep.  682,  8.  12 
Leg.  Obs.  196.  S.  C  And  for  the  forms 
of  special  pleas,  in  simiUr  cases,  see  1  Chit. 
Jtm.  PI.  289,  40,  41. 

1  Jones  0.  Read,  1  Ncv.  &  P.  18.  5 
DuwL  Repw  216.  18  Leg.  Obs.  29.  S.  C 
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negligence,  the  client's  remedy  is  only  by  a  cross  action  K  But  in 
asmmpsit  by  an  attomeyi  to  recover  his  bill  of  costs,  it  cannot  be 
objected,  under  a  plea  of  non  assumpsit^  that  the  costs  were  incurred 
in  preparing  and  enforcing  agreements  which  had  been  declared 
illegal  \  So,  an  action  by  an  attorney  for  his  charges  incurred  in 
selling  or  mortgaging  the  property  of  a  party  confined  in  prison  for 
debt,  after  such  party  has  petitioned  the  insolvent  court  for  his 
discharge,  cannot  be  resisted  on  the  ground  that  such  sale  or 
mortgage  was  fraudulent,  as  against  the  creditors  of  the  insolvent  <^ : 
The  only  ground,  it  would  seem,  on  which  such  an  action  can  be 
defended  is,  that  the  insolvent  could  derive  no  benefit  from  the 
plaintiffs  skill  ^ 
For  money  In  ossumpnt  for  money  lent,  the  defendant  pleaded  non  astumpntf 

and  a  bottomry  bond  accepted  in  satisfaction  of  the  debt ;  and  both 

issues  haying  been  found  for  the  plaintiff,  the  court  refused  a  new  trial, 

which  was  applied  for  on  the  ground  that  a  bond  having  been  given. 

Money  paid.        ^^  implied  promise  to  pay  did  not  arise  \     To  an  action  of  tummpsU 

for  money  paid^  the  defendant  pleaded,  first,  the  general  issue; 
secondly,  as  to  part  of  the  money,  that  it  was  paid  to  the  defendant's 
use,  in  respect  of  one  sixteenth  share  of  the  damages  and  costs  re- 
covered in  an  action  which  was  brought  by  certain  parties  against  the 
plaintiff,  wherein  they  complained  against  the  plaintiff  as  the  owner  of 
a  vessel,  of  which  the  defendant  was  a  part  owner  to  the  extent  of  one 
sixteenth  share,  in  respect  of  the  loss  of  certain  goods  shipped  on 
board  the  said  vessel,  to  be  carried  from  A.  to  B.  and  which  loss 
was  alleged  in  the  said  action  to  have  happened  through  the  negli- 
gence of  the  plaintiff  by  his  servants  ;  and  the  defendant  then  averred, 
that  the  said  loss  was  not  wholly  caused  by  the  negligence  of  the 
plaintiff  by  his  servants,  but  that  the  same  happened  through  the  per- 
sonal misconduct  of  the  plaintiff;  thirdly,  that  although  the  defendant 
was  the  legal  owner  of  a  sixteenth  part  of  the  vessel  at  the  time 
the  goods  were  shipped,  and  continued  to  be  such  owner  when  they 
were  lost,  yet  he  did  not  concur  with  the  plaintiff  and  the  other  part 
owners  of  the  said  vessel  in  the  employment  thereof  on  the  said 
voyage,  but  that  the  said  voyage  was  undertaken  for  the  advantage  and 
at  the  risk  of  the  plaintiff  and  certain  other  persons,  and  without  the 
de^ndant  being  concerned  in  the  adventure ;  and  the  court  held,  on 


"  Shawv.Arden,9Buig.287.  SMoore  Hep.  680.a  C. 

&  S.341.  1  Dowl.  Rep.  705.  S.  C.  ^  Tabrun  v.  Warren,  1  Tyr.  &  6.  l&S. 

»  PotUv.  Sparrow,!  Hodges,.  1S5.  1  ^  Weston  v,  Foster,  2  Bing.   N.  R. 

Scott,  578.   1  Bing.  N.  R.  594.  S  Dowl.  693.  3  Scott,  155.  S.  C. 
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specia]  demurrer,  that  the  second  and  third  pleas  were  bad,  as  they 
amounted  to  the  general  issue  *.  But  where  the  defendants  in  ax- 
sun^mtf  had  pleaded  specially  that  the  policies  of  insurance  in  re- 
spect of  which  the  monies  sought  to  bie  recovered  were  alleged  to  have 
been  paid  to  the  use  of  the  defendants,  were  so  made  as  to  be  useless, 
and  the  plaindfis  had  demurred  specially,  on  the  grround  that  the 
plea  amounted  to  the  general  issue,  and  that  it  was  argumentative, 
the  court  appeared  to  think  that  the  plea  was  good,  but  allowed  the 
plaintiffs  to  withdraw  their  demurrer,  and  to  reply  de  novoj  without 
costs  ^. 

In  an  action  for  money  had  and  received,  a  plea  of  non  tutumpnt^  we  Money  had  and 
have  seen^,  will  operate  as  a  denial  both  of  the  receipt  of  the  money, 
and  the  existence  of  those  facts  which  make  such  receipt  by  the  de- 
fendant areceipt  to  the  use  of  the  plaintiff.  In  order  to  recover  interest^  Interett. 
the  plaintiff  must  prove  on  the  general  issue,  either  that  there  was  an 
express  agreement  to  pay  it  by  the  defendant,  for  money  lent  him,  or 
on  the  forbearance  of  a  pre-existing  debt,  or  that  it  was  payable  by 
the  usage  and  course  of  dealing   between  the  parties^.      In  an  On  account 
action  on  an  account  stated,  the  defendant  cannot  now,  under  the  plea  '^'^^ 
of  non  iusumpsitf  give  in  evidence  a  subsequent  account  alleged  to  be 
in  his  favour  ^.     And  where,  in  (tssumpsit  for  money  paid  to  the  de- 
fendant's use  and  on  an  account  stated,  the  defendant  pleaded  that  at 
die  time  of  the  accruing  of  the  cause  of  action,  the  plaintiff  and  de- 
fendant carried  on  business  in  copartnership,  and  that  the  causes  of 
action  arose  out  of  transactions  between  them  as  such  copartners, 
and   that  at  the  commencement  of  the  suit  the  accounts  of  the 
partnership  were  not  settled,  nor  any  balance  struck,  the  plea  was 
holden  bad  on  special  demurrer :  because,  first,  it  did  not  distinctly 
state  that  the  money  was  paid  in  respect  of  a  partnership  transaction ; 
secondly,  if  it  did,  it  amounted  to  the  general  issue ;  and  thirdly, 
as  pleaded  to  the  account  stated,  it  also  amounted  to  the  general 
issue  ^ 

• 

*  Gregoty  v.   Hartnoll,  1  Tyr.  &  G.      what  not,  see  TIdd  Prac.  9  Ed.  p.  871, 
808.  1  Meeson  &  W.  188.  4  DowL  Rep.      S.    Poti,  Chap.  XXXVII. 
696.  &  C.  *  Fidgett  v.  Penny,  2  DowL  Rep.  714. 

^  Cole  V.  LeSoue^  8  Scott,  188.  5       1  Cronip.M.&R.  106.  4  Tyr.  Rep.  6A0. 
DowL  Rep.  41.    18  Leg.  Obs,  888,  4,  6.       I  Chit.  Jutu  PL  804^  5.  a  C. 
S.  a  '  Worndlr.  G»yion,nyr.&G.477. 

"  Jlnu,  840.  1  Meeson  &  W.    166.    4  DowL  Rep. 

'  For  the  cases  in  which  interest  was      718,  S.  C  ^file,  848. 
Ibrmerly  and  is  now  recoTcnUs^  and  in 
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In  every  species  In  every  species  of  assumpsit^  it  is  deckred  by  another  statutory 
*^^*  rule  of  pleading  %  that  "  all  matters  in  confession  and  avoidance,  in- 
cluding not  only  those  by  way  of  discharge^  but  those  which  shew  tlie 
transaction  to  be  either  void  or  voidable  in  point  of  law,  on  the  ground 
of  fraud  or  otherwise  \  shall  be  specially  pleaded  :  Ex.  gr.  infancy, 
coverture,  release,  payment,  performance,  illegality  of  consideration, 
either  by  statute  or  common  law,  drawing,  indorsing,  accepting,  &c. 
bills  or  notes  by  way  of  accommodation,  set  off,  mutual  credit,  un- 
seaworthiness, misrepresentation,  concealment,  deviation,  and  various 
other  defences,  must  be  pleaded."  The  defendant  therefore  must,  by 
this  rule,  in  every  species  of  assumpsit^  plead  specially  in  avoidance  of 
'  the  contract  \  or  of  his  liability  thereon  by  subsequent  or  collateral 
matter,  or  in  discharge  of  the  cause  of  action  <^,  such  of  the  pleas  which 
have  been  before  enumerated,  as  are  adapted  to  his  defence.  And 
where  a  plea  in  bar  is  in  confession  and  avoidance,  it  must  directly 
confess  and  avoid  the  matters  alleged  in  the  declaration :  Therefore 
a  plea,  to  an  action  of  debt  for  goods  sold  and  delivered  and  on  aa 
account  stated,  that  the  defendant  was  discharged  by  order  of  the  in- 
solvent debtors'  court,  of  and  from  the  several  debts  and  causes  of 
action,  if  any,  in  the  declaration  mentioned,  is  bad  on  special  de- 
murrer, for  hypotheticaUy,  and  not  directly,  confessing  the  cause  of 
action  sought  to  be  avoided  ^. 

Breach.  The  breach  of  the  contract  not  being  denied  by  the  plea  of  non 

assumpsU,  must>  if  not  admitted,  be  denied  specially  by  the  defendant^ 
either  affirmatively  or  negatively »  If  the  breach  be  in  the  negative,  a& 
for  non-payment  of  money,  the  defendant  should  plead  affirmatively^ 
that  he  paid  it,  either  when  it  became  due,  according  to  his  promise, 
or  afterwards,  and  before  the  commencement  of  the  action ;  in  which 
latter  case  the  plea  should  allege  that  it  was  paid  to  and  accepted  by 
the  plaintiff,  in  satisfaction  of  his  demand.  If  the  breach  be  in  the 
affirmative,  then,  of  course,  the  plea  in  denial  of  it  should  be  in  the 
negative,  concluding  to  the  country. 

Damages.  A  plea  can  only  be  applied  to  the  breach  of « contract  alleged,  and 

not  to  the  special  damage  laid  as  resulting  from  such  breach^ :  Nor 


*  R.  P2.  H.  4  W.  IV.  JtmmptU,  reg, 
I.  §  8.  5  Barn.  &  Ad.  Append.  viiL  10 
Bing.  470.  2  Cromp.  &  M.  SI. 

^  Bamett  v.  Glossop,  1  Bing.  N.  R. 
6S8.  1  ScoU,6SI.  8DowLRep.625.  10 
Leg.  Obs.  28,  9.  S.  C 

^  Weston  v.  Foster,  2  Bing.  N.  R.  698. 


8  Scott,  155.  &  C 

*  Gould*.  Lasbtiry,  (or Raspeny,)  4 
ly.  Rep.  868.  1  Cromp.  Jtf.&R.  254. 
2  Dowl.  Rep.  707.  &  C;  and  aeeMar. 
gettsi;.  Bayes,  1  Har.  &W.  685.  6Ner. 
&M.  228.  S.C. 

*  Porter  v.  Izat,  1  Tyr.  &  G.  689. 
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can  a  plea  confess  the  whole  of  the  breach  alleged,  and  then  offer  to 
pay  into  court  a  sum  in  satisfaction  only  of  a  part  particularly  de- 
scribed in  the  plea,  and  not  of  the  whole  consequences  of  the  matter 
alleged  in  the  declaration  by  way  of  special  damage  K  But  there 
being  it  seems  no  mode  of  traversing  the  damages  laid  in  the  declar- 
ation specially,  in  an  action  of  assumpsit^  the  defendant  is  allowed  to 
give  evidence,  in  reduction  of  them,  under  the  plea  of  mm  assumpnt^ 
And  in  an  action  against  the  acceptor  of  a  bill  of  exchange,  part  pay- 
ment may  be  given  in  evidence,  under  a  plea  denying  the  acceptance, 
in  reduction  of  damages  ^. 


In  all  actions  upon  bills  of  exchange  and  promissory  notes,  in-  fiqm  in  actions 
eluding  actions  of  debt  as  well  as  assumpsit,  the  plea  of  rum  assumpsit  is  "J^^J  J^J  J^ 
declared  to  be  inadmissible,  by  one  of  the  late  statutory  rules  of  plead-  missoiy  notes, 
ing  ^ ;  and  by  another  of  them  ®,  "  the  plea  of  nil  debet  shall  not  be  al- 
lowed in  any  action."    In  actions  therefore,  on  bills  or  notes,  the  de-  Id  denial,  or 
fendant  by  his  plea  must  deny  specially  some  particular  matter  of  fact  ^°r^**^° 
alleged  in  the  declaration,  such  as  the  drawing  ^  or  making  k,  or  in- 
dorsing \  or  accepting  ^,  or  presenting  ^,  or  notice  of  dishonour  \  of 
the  bill  or  note  ™ ;  or  he  must  plead  specially  in  confession  and 
avoidance  °. 

When  the  action  is  between  the  original  parties,  whose    names  Want  or  failure 
appear  on  the  face  of  the  bill  or  note,  as  by  the  drawer  against  o*^  consideration, 
the  acceptor  of  a  bill,  or  by  the  payee  against  the  maker  of  a  note, 
the  defendant  may  plead  that  the  bill  was  accepted,  or  note  drawn, 
for  the  accommodation  of  the  plaintiff  and  for  his  use  and  benefit, 
&c.,  (as  the  case  may  be,J  and  without  any  consideration  or  value 


*  Porter  v.  Izat,  1  Tyr.  &  G.  689.  . 
^  Rose  Law  Tracts,  41. 

*  Shirley  9,  Jacobs,  4  DowL  Rep.  186. 
2  Ring.  N.R.  68.  S  Scott,  157.  1  Hodges, 
214.  7  Car.  &  P.  &  S. C;  and  see  Cou- 
sins 0.  Paddon,  2  Cromp.  M.  dt  R.  547. 
5  Tyr.  Rep.  685.  S.  C. 

^  R.  PL  H.  4  W.  IV.  jUtun^,  r^. 
I.  $  2.  5  Bam.  &  Ad.  Append,  viii.  10 
Ring.  470.  2  Crompi  &  M.  21. 

*  Id.  tit.  Covenant^  and  Debt,  reg,  II. 
§  2.  5  Bam.  &  Ad.  Append,  viii.  10  Bing^ 
470.  2  Cromp.  &  M.  21. 

'  1  Chit.  Jm.  PI.  255.  (7.) 


«  I<L  872.  (1.) 

^  Id,  255.  (6.);  but  see  Gilmore  v. 
Hague,  4  Dowl.  Rep.  808.  1  Har.  &  W. 
528.    11  Leg.  Obs.  116.  S.  C. 

>  1  Chit.  Jiifi.  PL  258.  (1.) 

^  Id,  254.    (2.)   255.   (9.)  256.  (10. 

12.) 

»  7d.  256.  (11.)  257.  (15.) 

"»  R.  Pi.  H.  4  W.  IV.  Astumpat, 
ng.  I.  $  2.  5  Bam.  &  Ad.  Append,  viu. 
10  Ring.  470.  2  Cromp.  &M.  21.* 

'  Id.  Covenant  and  IMftj  reg.  II.  $  4. 
6  Bam.  &  Ad.  vilL  10  Bing.  470.  9 
Cromp.  &  M.  22. 
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for  the  same  * ;  or  that  it  was  accepted  or  drawn  for  a  consideration 
which  has  failed,  stating  the  circumstances  ^.  But  in  an  action  by 
the  drawer  against  the  acceptor  of  a  bill  of  exchange,  a  plea  is 
repugnant,  which  shews  a  consideration  for  the  acceptance  of  the  bill 
by  the  defendant,  and  concludes  that  he  has  not  received  any  value 
or  consideration  for  the  payment  thereof  ^  So  a  plea,  in  a  similar 
action,  that  the  defendant  received  no  consideration  from  the  plaintiff 
for  accepting  the  bill,  is  insufficient^  :  and  it  is  no  defence  thereto, 
that  the  consideration  has  partially  fiuled^  on  account  of  the  badness 
of  the  quality  and  improper  stowage  of  goods,  for  the  price 
of  which  it  was  drawn  ^  So,  in  an  action  on  a  bill  of  exchange, 
by  an  indorsee  against  his  immediate  indorser,  a  plea  that  the 
defendant  indorsed  the  bill  to  the  plaintiff^  without  having  or  receiving, 
and  that  he  has  not  at  any  time  had  or  received  any  value  or  con- 
sideration for  the  indorsement,  wonld  be  bad  on  special  demurrer'; 
though  it  was  holden  to  be  good  afler  verdict ':  For,  as  was  observed 
by  Lord  Abinger,  in  deb'vering  the  judgment  of  the  court,  '  the  new 
regulations  in  pleading  were  intended  to  oblige  the  defendant  to  set 
out  on  the  record,  the  transactions  which  he  means  to  produce  in 
evidence,  to  shew  that  the  plaintiff  had  no  foundation  for  his  action, 
so  as  to  give  the  plaintiff,  by  the  plea,  notice  of  what  the  real 
objection  is,  upon  which  the  defendant  means  to  rely ;  as  for  ex- 
ample, that  it  was  an  accommodation  bill,  or  given  for  a  considera- 
tion which  afterwards  failed,  or  on  a  gambling  transaction,  &c. :  Of 
such  defences,  primd  facie  proof  must  be  given  by  the  defendant, 
to  entitle  him  to  call  upon  the  plaintiff  for  an  answer,  by  proof  of  a 
consideration.'  s     So,  in  an  action  by  the  payee  against  the  maker  of 


*  Bailey  v.  Catterall,  1  Moody  &  R. 
379;  and  see  Thompson  v.  Clubley,  1 
Meeson  &  W.  212.  Chit  Jtai.  on  Bills, 
100,  f,  &c  1. 1.  (21.)  1  CfaH.  Jtm.  PL 
260,  &C. 

*>  1  Chit  Jun.  PI.  860.  (S9,  40.);  and 
see  Connop  t;.  Holmes,  1  Tyr.  &  G.-  86. 
4  Dowl.  Rep.  451.  S.  C.  Adams  v. 
Wordley,  1  Meeson  &  W.  874.  1  Tyr. 
&  G.  620.  S.  C. 

°  Byass  v.  Wylie,  1  Cromp.  M.  &  R. 
686.  5  Tyr.  Rep.  877.  8  DowL  Rep. 
624.  1  Gale,  50.  10  Leg.  OIm.  45,  6. 
8.C. 

'  Graham  v.  Pitman,  6  Ner.  &  M.  87* 
8  Ad.  &  K  621.  S.  C. 

*  TV«  0.  Gwynne^  2  Campb.  846 ;  and 


see  Morgan  v.  Richardson,  1  Campb.  40. 
n.  7  East,  482.  Obbard  o.  BeOuun,  5 
Man.  &  R.  682. 

'  Easton  v.  Fntchett,  I  Gale,  80.  1 
Cromp.  M.  &  R.  798.  47yr.  Rep.  472. 
8DowL  Rep.  472.  9  Leg.  Oba.  492.  6 
Car.  &  P.  786.  S.  C.  2  Cromp.  M.&  R. 
542.  4  Dowl  Rep.  549.  1  Gale,  250. 
S.  C.  in  Error;  and  see  Stougfaton  v.  Eail 
of  Kihnorey,  2  Cromp.  M.  &  R.  78.  5 
Tyr.  Rep.  568:  8  DowL  Repw  705.  1  Gale, 
91.  10  Leg.  Obs.  816.  &  C  MiDs  «i 
Oddy,  1  Gale,  92.  2  Cromp.  Bf.  &  R. 
108.  5Tyr.Rep.  571.  8l>owl;  Repu  782. 
&  C.  Papliefo.  Codrington,  4I>owL  Rep. 
497. 

■  Easton  r.  PMtchett,  1  Cromp.  M.  ft 
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a  promnsory  note,  a  plea  that  it  was  given  without  any  con*- 
aideration,  was  holden  to  be  bad  on  demurrer  * :  and  it  was  said  by  Mr. 
Baron  Parke^  that  *  in  the  examples  given  to  the  rules  ^  declaring  that 
every  matter  in  confession  and  avoidance,  in  actions  of  assumpsit, 
should  be  pleaded  specially,  the  instance  of  the  drawing,  indorsing, 
accepting.  See.  bills  or  notes  by  way  of  accommodation,  was  advisedly 
Inserted.  '^ 

In  an  action  by  the  indorsee  against  the  acceptor  of  a  bill  of  exchange,  In  aetbn  by  ia- 
it  is  competent  to  the  acceptor  to  plead  that  the  acceptance  was  for  gcMptorof'biU 
the  accommodation  of  the  plaintiff,  and  that  he  has  received  no  of  ezchaoga 
consideration  from  the  drawer,  and  that  it  was  agreed  that  the  bill, 
when  due,  should  be  taken  up  by  the  plaintiff^.    So  the  defendant,  in 
auch  an  action,  may  plead  that  he  accepted  the  bill  for  the  accommoda- 
tion of  the  drawer  who  indorsed  it  to  the  plaintiff,  without  considera- 
tion«;  or  that  the  bill  ,wa8  accepted  without  consideration,  and 
delivered  to  the  drawer,  to  be  discounted  by  him  for  the  defendant, 
and  that  the  drawer  wrongfully  indorsed  it  to  the  plaintiff,  who  took 
it  with  notice';  or  that  it  was  an  accommodation  acceptance,  and 
taken  by  the  plaintiff  after  it  became  due  '.     But  in  an  action  on  a  bill 
of  exchange,  by  an  indorsee  against  the  acceptor,  a  plea  that  the 
bill  was  accepted  without  any  consideration  passing  from  the  drawer 
to  the  acceptor,  was  held  bad  on  demurrer^,  without  shewing  circum- 
stances of  fraud,  and  knowledge  of  them  on  the  part  of  the  plaintiff  >>. 
So,  a  plea  that  there  was  not  at  any  time  any  consideration  for  the 
defendant's  acceptance,  or  paying  the  bill  of  exchange,  was  held  bad 
on  special  demurrer'.     And,  in  an  action  by  the  second  indorsee 
against  the  payee  and  first  indorser  of  a  promissory  note,  a  plea 
that  the  defendant  never  had  any  consideration  for  indorsing  the 
note,  and  that  the  second  indorser  indorsed  it  to  the  plaintiff  without 
any  consideration,  and  that  the  plaiiUiff  always  held  it  without  any 


R.  796.  1  Gale^  88,  8.  4Tyr.  Rep.  478. 
L  m.  SDowL  Rep.  488.  S.C  2Cramp. 
M.  &  R.  542.  4  DowL  Rep.  640.  1 
Gil^  860.  S.  C.  in  Error. 

*  Stooghton  V.  Earl  of  Omorey,  1 
SCfomp.  M.  &  R.  78.  6Tyr.  Rep.  568. 
8  DowL  Rep.  705.  1  Gale,  91.  10  Leg. 
OU  816.  S.  C. 

» R.  P2.  H.4 W.IV.  JMnimptU,rtg.  I. 

*  SCrompLM.  d[,R.74. 

^  Thompson  v,  OuUeyi  1  Meeion  & 
W.8I8. 


*  Chit  Jim.  PL  868.  (86.) 

'  Id.  868.  (81.) 

■  Id. 865.  (84.) ;  and  Meid  864.  (88.) 
866.  (86.)  Chit.  Jmn.  on  Blla,  100.  Lj.k. 
fit.  Hi.  (88.) 

^  Lowe  o.  Chifhe^,  1  Scott,  95.  1 
Ring.  N.  R.  867.  S.  C;  French  v. 
Archer,  8  DowL  Rep.  ISO.;  and  see  Simp- 
aon  V.  Garke,  8  Cromp.  M.  &  R.  848.  1 
Gtle,  887.  5  Tyr.  Rep.  598.  10  Leg. 
Obf.  896.  8.  C. 

*  Reynolds  v.  Iferacy,  8  DowL  Rep. 
458.  9  Leg.  Oba.  480.  S.  C 
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IHegality  of 
consideration, 


consideration,  is  bad  oh  demurrer  \  So  where,  to  a  declaration  on 
bills  of  exchange,  by  the  indorsees  against  the  acceptor,  the  defendant 
pleaded,  first,  that  the  bills  were  accepted  for  the  accommodation  of 
the  indorser,  and  without  any  consideration  for  the  acceptance,  and 
that  they  were  indorsed  to  the  plaintiffs  after  they  became  due ; 
secondly,  that  the  bills  were  indorsed  after  they  became  due^  and  that 
before  the  indorsement,  the  indorser  was  indebted  to  the  defendant 
in  a  sum  of  money  exceeding  the  amount  of  the  bills ;  the  court  held 
that  the  pleas  were  ill,  but  gave  the  defendant  leave  to  amend  \  And 
where,  in  an  action  by  the  third  indorsee  against  the  drawer  of  a  bill  of 
exchange,  the  defendant  pleaded  that  his  first  indorsement  was  in 
blank,  and  that  he  delivered  it  to  A.B,  to  discount-  or  the  defendant ; 
that  A.  B.  held  the  bill  until  he  transferred  and  indorsed  it  to  C.  2). 
without  discounting  it  for  the  defendant,  under  pretence  of  securing 
a  debt  due  from  A.  B,  to  C  D,  the  latter  having  notice,  and  that  the 
plaintiff*  took  the  bill  with  notice,  the  court  held,  afler  pleading  over» 
that  the  plea  was  bad ;  for  as  there  was  no  averment  that  the  defendant 
had  at  no  time  received  any  consideration,  the  plea  was  consistent 
with  a  consideration  given  to  him  by  A,  B.^ 

Other  grounds  of  defence,  which  may  be  made  the  subject  of  special 
pleas  in  actions  on  bills  of  exchange  or  promissory  notes,  are 
illegality  of  consideration^,  as  that  the  bill  or  note  was  given  upon  a 
usurious  contract ^  or  for  gaming',  &c.  or  was  obtained  by  fraud*, or 
altered  without  consent  of  the  defendant  ^ ;  or  that  the  bill  has  been 


'  Txinder  v.  Smed]«y,  1  Har.  &  W. 
S09.  3  Ad.  &  £.  522.  5  Nev.  &  M.  1S8. 
S.  C. 

I*  Stein  V.  Yglesias,  1  Cromp.  M.  &  R. 
565.  5  Tyr.Rep.  172.  S  Dowl.Rep.  252. 
S.  C.  per  Parke,  B. ;  and  see  Same  v. 
Same,  1  Gale,  98.  Goodall  r.  Ray,  4 
Dowl.  Rep.  76. 1  Har.  &  W.  SSS.  1 0  Leg. 
Obs.  508,  9.  S.  C. 

"  Noel  V.  Rich,  1  Gale,  225.  2  Cromp. 
M.  &  R.  360.  5  Tyr.  Rep.  682.  4  DowL 
Rep.  228.  11  Leg.  Obs.  135,  6.  S.  C.  ; 
and  see  Nod  v.  Boyd,  1  Tyr.  &  G.  211. 
4DowL  Rep.  415.  11  Leg.  Obs.  500, 
501.  S.  C 

<*  1  ChiL  Jtm.  on  Bills,  &c.  100.  k.  L ; 
and  see  Davis  v.  Holding,  1  Meeson  &  W. 
150.   1  Tvr.  &G.  371.  S.  C. 

•  1  Chit.  Juru  PL  278.  (54.);  but 
sec  Stat.  58   Geo.    III.  c.  93.    3  &  4 


W.  IV.  c.  98.  §  7.  Connop  v.  Teates* 
4  Nev.  &  M.  302.  2  Ad.  &  £.  326. 
S.  C.  Stat.  5  &  6  W.  IV.  c.  41. 

f  1  Chit.  Jun.  on  Bills,  &c.,  lOO,  n. 
Boulton  V.  Coghlan,  1  Hodges,  14S.  1 
Scott,  588.  S.  C. ;  but  see  slat*  5  &  6 
W.  IV.  c.  4). 

«  1  Chit  Jan.  on  Bills,  &c.,  100.  n.  n« 
(25.)  1  Chit  Jun.  PI.  270,  71,  2.  (41. 
43.  45.) 

0  1  Chit  Jun,  PI.  258,  9,  60.  (20, 
21,  2.)  Barker  v,  Malcolm,  7  Car.  Sl 
P.  101 ;  and  see  Cock  v.  Coxwell,  4 
DowL  Rep.  187.  2  Cromp.  M.  &  R.  291. 
I  Gale,  177.  S.  C.  where,  in  an  action  on  a 
bill  of  exchange,  by  an  indorsee  against  the 
acceptor,  the  defendant  pleaded  that  he  did 
not  accept  the  bill,  the  court  held  that  it 
wMB  competent  for  him,  under  this  plea,  to 
give  in  evidence  that  since  he  accepted  it» 
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indorsed  over  to  a  third  person  %  or  lost  by  the  plaintiff^ ;  or,  in  an 
action  against  the  drawer  of  a  bill,  or  indorser  of  a  note,  that  the 
defendant  is  discharged  by  the  plaintifTs  having  given  time  to  the 
acceptor,  or  maker  ^ :  and,  in  an  action  by  the  indorsee  of  a  bill  of 
exchange  against  the  acceptor,  the  defendant  may,  it  seems,  plead 
that  the  bill  was  accepted  for  a  debt  from  which  he  was  discharged 
under  the  insolvent  debtors'  act ;  or  to  induce  the  drawer  not  to 
oppose  the  discharge  of  the  defendant  under  that  act,  of  which  the 
plaintiff,  at  the  time  of  the  indorsement,  had  notice*^.  But^  in  an 
action  on  a  bill  of  exchange,  by  indorsee  against  acceptor,  a  plea 
alleging  only  that  the  acceptance  was  obtained  by  fraud,  is  bad  ®. 
So,  where  a  plea  stated  the  consideration  of  a  bill  of  exchange  to  be  a 
sale  of  goods  abroad  to  the  defendant,  who  was  an  Englishman^  as 
the  plaintiff  well  knew,  at  a  small  price,  being  less  than  their  real 
value,  for  the  purpose  of  the  defendant's  getting  them  smuggled  into 
England^  but  did  not  shew  any  participation  by  the  plaintiff  in  the 
illegal  purpose  of  the  defendant,  it  was  holden,  on  demurrer,  to  be  a 
bad  plea  ^  So,  in  an  action  on  a  bill  of  exchange,  a  plea  that  the 
consideration  was  cash  paid  by  the  plaintiffs  as  bankers,  on  drafls 
made  more  than  fifteen  miles  from  their  place  of  business,  &c.  was 
holden  ba<]^  after  pleading  over  ;  it  containing  no  allegation  that  the 
drafts  were  payable  to  bearer,  or  on  demand,  or  that  the  amount  of 
any  of  them  -^za  forty  shillings  s. 

In  an  action  on  a  bill  of  exchange,  a  plea  that  after  it  became  due,  Other  grounds 
the  defendant  paid  the  amount,  and  that  the  holder  never  sustained  °^  <i«fence. 
any  damage  by  reason  of  the  non-payment  thereof  at  maturity,  con- 
cluding to  the  country,  was  holden  to  be  bad,  on  special  demurrer  ^  ; 
and  it  seems  that  such  a  plea  would  not  be  good,  even  if  it  con- 


a  material  alteration  was  made  in  the  date^ 
which  vitiated  the  bQl:  If  the  drawer, 
however,  sue  the  acceptor  of  a  bill,  and 
fail,  in  consequence  of  having  altered  it  in 
a  material  part,  he  may  still  recover  upon 
counts  on  the  original  consideration.  Au 
kinson  o.  Hawdon,  2  Ad.  &  E.  688. 

*  1  Chit.  Jun,  PI.  278.  (♦6.)  La 
Forest  o.Langan,  4  Dowl.  Rep.  642. 

*  1  Chit  Jutu  PL  273.  (47.) 

*  Id,  276.  (62.)  ;  and  see  Hall  v.  Cole, 
6  Nev.  &  M.  124. 

^  Warner  v,  Haines,  6  Car.  &  P.  66G; 
and  see  Davis  v.  Holding,  1  Meeson  &  W. 
169.  I  Tyr.  &G.S71.  S.  C. 


*  Bramah  r.  Baker,  {or  Roberts,)  1 
Bing.N.R  469.  1  Scott,  86a  1  Hodges, 
66.  3  Dowl.  Rep.  892.  9  Leg.  Obs.  460. 
S.  C.  Connop  V.  Holmes,  i  Tyr.  &  G. 
86.  4  Dowl.  Rep.  451.  S.  C. 

f  Pellecat  v.  Angel,  1  Gale,  187.  2 
CromptM.  &  R.  811.  S.  C    Attte^  824. 

■  Greene  v.  Allday,  1  Gale,  218 ;  and 
see  Anon.  18  Leg.  Obs.  148.  1  Chit. 
Jwn,  PI.  277.  M*Dowall  v,  Lyster,  2 
Meeson  &  W.  62.  Jenkins  t>,  Creech^  5 
DowL  Rep.  298.  S.  C. 

^  Chapman  p.  Vandeveldc,  1  Har.  &  W. 
686. 
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eluded  with  a  verification,  unless  it  went  on  to  allege  that  the  pay- 
ment was  accepted  in  satisfaction  ^  So,  in  assumpsit  by  the  indorsee 
against  the  indorser  of  a  bill  of  exchange^  it  is  a  bad  plea  to  plead 
that  the  action  was  commenced  before  a  reasonable  time  had  elapsed 
for  the  defendant  to  pay  the  bill,  after  notice  to  him  of  the  non-pay- 
ment ;  for  the  cause  of  action  accrued  against  the  defendant  im- 
mediately on  his  receiving  the  notice  of  dishonour^.  And,  in  an 
action  against  the  maker  of  a  promissory  note,  payable  at  a  given 
time,  it  is  an  inadmissible  defence  that  there  was  an  agreement,  that 
on  a  certain  event  happening,  no  action  should  be  brought  ^. 
In  discharge.  The  pleas  in  discharge^  in  actions  on  bills  of  exchange  or  pro- 

missory notes,  are  similar  to  those  which  have  been  already  noticed  in 
other  actions  of  assumpsit  ^.  And  it  has  been  decided,  that  a  plea  to 
an  action  on  a  bill  of  exchange  for  4f3L  by  an  indorsee  against  the 
acceptor,  that  after  the  bill  became  due,  the  drawer  gave  the  plaintiff 
his  promissory  note  for  44/.  in  full  satisfaction,  and  that  the  plaintiff 
accepted  it  in  satisfaction,  is  a  good  answer  to  the  actions  So 
where,  to  an  action  on  a  bill  of  exchange  by  an  indorsee  against  the 
acceptor,  the  defendant  pleaded  that  after  it  became  due,  he  gave  to 
the  holders  a  bill  for  a  larger  sum,  and  that  they  accepted  it  in  satis- 
faction of  the  first  bill,  and  afterwards  indorsed  it  to  one  F.  S,  to  whom 
the  money  was  afterwards  paid,  in  satisfaction  of  the  first  bill,  and 
of  all  damages  sustained  by  the  plaintiff  by  reason  of  its  non-pay- 
ment, and  that  the  indorsement  to  the  plaintiff  of  the  first  bill  was 
after  the  second  bill  had  been  given,  but  the  plea  did  not  allege  that 
the  second  bill  was  negotiable,  the  court  held,  on  special  demurrer, 
that  the  plea  was  sufficient '. 
What  may  be  In  covenant  there  is,  properly  speaking,  no  general  issue  ;    for 

tnwn^fac^  though  the  defendant  may  plead  non  est  factum,  yet  that  only  puts  the 
tunij  or  must  be  deed  in  issue,  and  not  the  breach  of  covenant ;  and  non  infregit  convene 
eSHn  covenant,   ttonem  18  a  bad  plea  8.     In  this  action,  however,  the  defendant  might 

formerly  have  given  in  evidence,  on  the  plea  of  non  est  factum,  that 

*  Chapman  v.  Vaoderelde,  I  Har.  &  W.  '  Lewis  v,  Lyster,  4  Dowl  Rep.  S77. 
685.                                                                  1  Tyr.  &  G.  185.  1  Gale^  S20.  S.  C    11 

t»  Siggers  v.  Lewis,  4  Tyr.  Rep.  847.  1  Leg.  Obs.  483.  S.  C  ;  and  see  Goldsliede 

Cromp.  M.  &  R.  S70.  2  Dowl.  Rep.  68  L  v,  Cottrell,  2  Meeson  &  W.  20. 

S.  C.  '  WaUingham  v.  Comb,   1  Lev.  I8S. 

^  Forster  v.  Sibley,  1  Gale^  10.  1  Sid.  289.  S.  C.     Rtt  v.  Rassel,  8  Ler. 

*  Ante,  328.  19.     Hodgson  v.  East  India  Compaay, 

*  Sard  V.  Rhodes,  4  Dowl  Rep.  743.  8  Bund,  &  £•  278.  Monk  v.  Noyes,  I 
1  Meeson  &  W.  153.  1  Tyr.  &  G.  298.  Car.  &  P.  265.  per  AbboU,  Ch.  J.  id. 
12  Leg.  Obs.  212,  IS.  S.  C  (a.)  ;  and  see  Tidd  Prac,  9  Ed.  648. 
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the  deed  declared  on  was  delivered  as  an  escrow^  on  a  condition  not 

performed ;  or  that  it  was  void  at  common  law  ab  initio,  as  being 

made  by  a    married  woman,  lunatic,  &:c. ;    or  that    it  afterwards 

became  void  by  erasure,  alteration,  or  cancelling  *  :   But  now,  by  one  By  sututory 

of  the  late  statutory  rules  of  pleading  ^  it  is  declared  that  "  in  co-  sio^;*her]^ 

venant,  the  plea  of  non  est  factum  shall  operate  as  a  denial  of  the 

execution  of  the  deed,  in  point  of  fact  only ;  and  all  other  defences 

shall  be  specially  pleaded,  including  matters  which  make  the  deed 

absolutely  void,  as  well  as  those  which  make  it  voidable.*'     In  this 

actiouj  therefore,  the  defendant  must  specially  controvert  the  deed, 

by  shewing  that  it  is  void  or  voidable,  at  common  law  or  by  statute, 

or  plead  that  he  has  performed  the  covenant,  or  is  legally  excused  from 

its  performance ;  or,  admitting  the  breach,  that  he  is  discharged  by 

matter  ex  post  facto,  as  a  release,  &c. :     And  a  tender  may  be  pleaded    ^ 

in  covenant,  for  the  payment  of  money  ^.     In  covenant  by  a  patentee, 

brought  to  recover  rent  reserved  in  respect  of  a  licence  to  use  an 

invention,  it  was  doubted  whether  a  plea  merely  alleging  that  the 

invention  was  not  new,  or  that  the  plaintiff  was  not  the  first  inventor, 

without  shewing  that  the  defendant  had  in  consequence  failed  to  have 

the  exclusive  enjoyment  covenanted  for,  was  a  good  plea,  by  analogy 

to  a  plea  of  eviction  ^.     And  where  a  licence  to  use  certain  patent 

machines  is  granted  by  indenture,  in  which  it  is  recited  that  the  grantor 

has  invented  the  machines,  and  has  obtained  letters  patent  for  the  sole 

use  of  the  invention,  and  enrolled  the  specification,  parties  and  privies 

to  the  deed  are  estopped  from  pleading  either  that  the  invention  is 

not  a  new  invention,  or  that  the  grantor  was  not  the  frst  inventor,  or 

that  no  specification  was  enrolled  ^. 

In  actions  of  debt  on  specialty,  the  general  issue  of  non  est  factum  In  debt  on 
was  formerly  allowed,  in  all  cases  where  the  deed  was  not  properly  ^^'^^  ^^' 
executed  ^   or   varied  from   the    declaration  s ;    and   the  defendant 
might  have  given  in  evidence  under  it,  as  on  the  plea  of  non  est  factum 


•  Putt,  S68. 

»»  R.  ri,  IK  4  W.  IV.  CownafU  and 
Debt,  reg,  II.  ^1.  5  Barn.  &  Ad.  Append, 
viii.  10  Bing.  470.  2  Crorap.  &  M.  21. 

*  Johnson  v.  Clay,  7  Taunt.  486.  1 
Moore.  200.  S.  C;  and  see  Tidd  Prac,  9 
£d.  648.  1  Chiu  PL  428.  And  for  pleas 
in  covenant,  tee  8  Chit.  PL  5  Ed.  1001, 
&.C.  and  for  replications  thereto,  id.  1 185. 

«*  Bownian  v,  Taylor,  4  Nev.  &  M. 
264.  2  Ad.  &  E.  278.  S.  C.  ;   and  see 


Bowman  v.  Rostron,  4  Nev.  &  M.  552.  2 
Ad.  &  E.  295.  S.  C. 

•  Id. 

'  Hill  V.  Manchester  and  Salford  Water 
Works  Company,  2  Nev.  &  M.  573.  5 
Bam.  &  Ad.  866.  S.  C. 

«  Com.  Dig.  tit.  Pleader,  2  W.  18; 
and  see  Morgan  v,  Edwards,  6  Taunt.  S94. 
2  Marsh.  90.  S.  C.  Hoar  v.  MiU,  4 
Maule  &  S.  470. 


358 


OF   PLEAS   IN    BAR. 


in  covenant  %  that  the  deed  was  delivered  as  an  escrow  ^  to  a  third 
person,  on  a  condition  not  performed  ;  or  that  it  was  void  at  common 
law  ah  initio  S  as  being  made  by  a  married  woman  ^,  lunatic  %  &;c.  or 
that  it  became  void  aAer  it  was  made,  and  before  the  commencement 
of  the  action  ^,  by  erasure,  alteration,  cancelling,  &c. ;  or  that  a  bail 
bond  was  taken  after  the  return  day  of  the  writ,  conditioned  for  the 
defendant's  appearance  on  the  return  day  <  :  But  the  defendant  could 
not  have  given  in  evidence,  under  the  general  issue  of  non  est  factum 
in  debt  on  specialty,  that  the  deed  was  voidable  by  infancy  \  duress  ^ 
per  minas  \  &c.  or  that  it  was  void  by  act  of  parliament  ^,  as  by  the 
statutes  of  usury '  or  gaming^  or  the  annuity  act  °*,  &c.  So,  where  a 
party  who  had  executed  a  bond,  was  at  the  time  competent  to  execute 
^   it,  he  could  not,  under  the  plea  of  non  est  factum^  shew  that  he  was  mis- 


'  Ante,  366,  7. 

^  S  Rol.  Abr.  68S.p;.  8.  Twyford  v. 
Bernard,  T.  Raym.  197.  Busbello.  Fas. 
more,  6  Mod.  217.  Stoytes  v,  Pearson,  4 
Esp.  Rep.  855.  per  Ld.  EUenbonmgh, 
Cb.J. 

'  Wbe1pdale*8  case,  5  Co.  119 ;  and  tee 
Collins  0.  Blantera,  2  ^Is.  841.  847 ;  but 
see  Harmer  v,  Wright,  {or  Rowe,)  2 
Stark.  iVi.  Pru  85.  6  Maule  &  S.  146.  8 
Chit.  R.  884.  S.  C. ;  and  see  2  Stark. 
Ni,  PrL  36.  in  noHs.  Wilson  v,  Wool- 
fryes,  6  Maule  &  S.  341.  Edwards  v. 
Brown,  I  Crorap.  &  J.  807.  1  Tyr.  Rep. 
182.  S.  C  and  the  authorities  there  re- 
ferred to. 

^  LAmbert  v.  Atkins,  2  Campb.  272. 
per  Ld.  EUenborough,  Ch.  J. 

*  Yates  u.  Boen,  2  Str.  1104;  but  see 
Tliompson  v»  Leach,  2  Salk.  675 ;  and  see 
Brown  v.  Jodrell,  8  Car.  &  P.  SO.  1 
Moody  &M.  105.  S.C. 

'  Whelpdale's  case,  5  Co.  1 19.  6. ;  Man- 
wood  V.  Harris,  Sav.  71.  aemb.  contra, 

'  Thompson  v.  Rock,  4  Maule  &  S. 
888 ;  and  see  Samuel  v,  Evans,  2  Dumf. 
&  £.  669.  ^ 

**  The  contract  of  an  infant  seems  in 
general  to  be  void ;  though,  in  the  case  of 
a  bond,  &c.  hift  infancy  must  be  pleaded  to 
avoid  it     Whelpdale's  case,  5  Co.  119.  a. 
Gilb.  D^.  437.      Thompson  v.  Leach,  2 


SaDc.  675.  1  Ld.  Raym.  815.  S.  C. ;  but 
see  Darby  v.  Boucher,  1  Salk.  279.  where 
Trefnff  Ch.  J.  said,  that  a  promise  of  an 
infant  is  absolutely  void ;  but  a  bond  takes 
effect  by  sealing  and  delivery,  and  conse^ 
quently  is  a  more  deliberate  act,  and  tbere^ 
fore  is  only  voidable ;  and  see  Zouch  d. 
Abbot  V,  Parsons,    8  Bur.    1794.  1805. 
Lawes  on  Pleading,  569.     Gibbs  v.  Mer- 
rill, 8  Taunt  807.    Baylis  v,  Dineley,  S 
Maule  &  S.  477.    Ingledew  v.  Douglas^  2 
Stark.  Nu  PrL  86.     Godfrey  v.  Wade,  6 
Moore,  488.     Belton  o.  Hodges,  9  Bing. 
365.    Gillow  V.  LtUie,   1  Biog.    N.  R. 
695.    1  Scott,  597.  1  Hodges,  160.  S.C. 
See  also  the  statute  9  Geo.  IV.  c.  14.  §  5. 
by  which  **  no  action  shall  be  maintained, 
**  whereby  to  charge  any  person,  upon  any 
"  promise  made  after  full  age^  to  pay  any 
"  debt  contracted  during  infancy,  or  upon 
**  any  ratification  afler  full  age,  of  any 
"  promise  or  simple  contract  made  during 
**  infancy,  unless  such  promise  or  ratifica- 
tion  shall  be  made    by  some   writing 
<•  signed  by  the  party  toiw  cfaaiged  there- 
"  with." 

I  2  Inst  482,  3. 

k  Whelpdale's  case,  5  Co.  119.  a. 
1  Ld.  Bernard  v.  Saul,  1  Str.  498. 
^  Mestayer  v.  Biggs,  1  Cromp.  M.  & 
R.  1 10.  4  Tyr.  Rep.  466.    2  Dowl.  Rep. 
695.  S.  C. 
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led  as  to  the  legal  effect  of  the  bond  '^ :   In  these  cases,  therefore,  the 
defendant  must  have  pleaded  specially  ^.  And  by  a  late  statutory  rule  of  By  statutory 
pleading  ^,  it  is  declared  that  "  in  debt  on  specialty,  the  plea  of  non  est  gjons  thereon. 
/actum  shall  operate  as  a  denial  of  the  execution  of  the  deed,  in  point  of 
fact  only ;  and  all  other  defences  shall  be  specially  pleaded,  including 
matters  which  make  the  deed  absolutely  void,  as  well  as  those  which  make 
it  voidable. '*    In  this  action  therefore,  the  defendant  must  still  plead,  as 
previously  to  the  above  rule,  payment  at  or  afler  the  day,  performance 
of  the  condition  of  the  bond,  or  any  matter  in  exciigeof  performance, 
as  non  damnificatus  to  a  bond  of  indemnity,  no  award  to  an  arbitra- 
tion bond,  or,  to  a  bail  bond,  no  process  to  arrest  the  defendant  \  &c. 
but  the  arrest  cannot  be  traversed  ® ;  and  a  plea  to  a  declaration  on  a 
bail  bond,  that  no  proper  affidavit  of  the  debt  was  filed,  is  bad  ^*     The 
defendant  must  also  plead  specially  in  discharge  of  the  action,  a  ten- 
der, or  set  off. 

In  debt  on  simple  contract,  nil  debet  was  formerly  a  good  plea,  or,  What  might 
in  actions  by  executors  or  administrators,  non  detinet,  in  all  cases  [^'^^'jy  **V® 

•^  '  been  given  in 

where  nothing  was  due  to  the  plaintiff,  at  the  time  of  commencing  the  evidence  on  nU 
action  s ;  and  under  this  plea,  the  defendant  might  not  only  have  put  haveWn  sped. 
the  plaintiff  upon  shewing  the  existence  of  a  legal  contract,  but  he  *^y  pleaded,  in 

.  tUbt  on  simple 

might  have  given  in  evidence  the  performance  of  it,  or  any  matter  in  contract 
excuse  of  performance.  He  might  also  have  given  in  evidence  under 
this  plea,  a  release,  or  other  matter  in  discharge  of  the  action  ^,  And 
it  was  even  holden,  that  as  the  plea  was  in  the  present  tense,  the  sta- 
tute of  limitations  might  have  been  given  in  evidence  under  it  K  But 
nil  habwt  in  tenementis  was  no  plea  in  an  action  of  debt  for  use  and 
occupation  ^*:  and  in  debt  for  rent,  upon  an  indenture  of  lease,  if  the 


'  Edwards  v.  Brown,  1  Cromp.  8c  J. 
S07.  1  Tyr.  Rep.  182.  S.  C. ;  and  see 
Cranbrook  v.  Dadd,  d  Car.  &  P.  402.  per 
BoUand,  B. 

«•  Tidd  Prac.  9  Ed.  660.  1  Chit.  PU 
424. 

«  R.  PL  H.  4  W.  IV.  CovenaiU  and 
Dt^  reg,  II.  §  1.  5  Bam.  &  Ad.  Ap- 
pend, viii.  10  Bing.  470.  2  Cromp.  &  M. 
21. 

^  Saxby  v.  Kirkus,  Say.  Rep.  116;  and 
see  Tidd  Prac.  9  Ed.  6dl.  White  v. 
Ansdell,  1  Meeson  &  W.  348.  1  Tyr.  6t 
G.  786.  S.  C. 

«  Watlcins  v.  Pan>',  1  Str.  4U.  Fort. 
S64.  S.  C.  Taylor  v.  Clow,  1  Bam.  & 
Ad.  223.    Call  v.  Thelwell,  3  Dowl.  Rep. 


443.  9  Leg.  Obs.  396.  S.  C 

'  Hume  V.  Liversidge,  1  Cromp.  &  M. 
832.  8  Tyr.  Rep.  267.  1  Dowl.  Rep.  660. 
S.  C.  Knowles  (or  Snow)  v,  Stevens,  1 
Cromp.  M.  &  R.  26.  2  Dowl.  Rep.  664. 
4  Tyr.  Rep.  1016.  S.  C, 

«  Com.  Dig.  tit  Pleader,  2  W.  17. 

^  Anon.  6  Mod.  18.  Paramore  (or 
Paramour)  v.  Johnson,  1  Ld.  Raym.  666. 
12  Mod.  376.  S.  C;  but  see  Gilb.  C.P. 
63.  Gilb.  DeU,  434.  443.  $emb,  contra. 

'  Draper  «.  Glassop,  1  Ld.  Raym.  163. 
Lee  V.  Clarke,  2  Essf,  336. /vr  Lawrence, 
J. 

*  Curtis  0.  Spittjs  1  Bing.  N.  R.  16.  4 
Moore  &  S.  654.  S.  C. 
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When  specialiy 
was  induce- 
ment  to,  or 
foundation  of 
action. 


Plea  of  nil  d^bet 
abolished,  by 
statutory  rules. 


defendant  pleaded  ml  debet,  he  could  not  have  given  in  evidence  that 
the  plaintiff  had  nothing  in  the  tenements ;  hecause,  if  he  had 
pleaded  that  specially,  the  plaintiff  might  have  replied  the  uidentmre, 
and  estopped  him  *.  In  this  action  also,  as  in  eusumpsU,  a  tender  must 
have  heen  specially  pleaded^. 

When  a  specialty  was  hut  inducement  to  the  action,  and  matter  of 
fact  the  foundation  of  it^  there  nil  debet  was  a  good  plea ;  as  in  debt 
for  rent  hy  indenture ;  for  the  plaintiff  need  not  have  set  out  the 
indenture  ^  So,  in  debt  for  an  escape  ^,  or  on  a  devastavit  against 
an  executor  ^  the  judgment  was  hut  inducement,  the  escape  and  devas^ 
tavit  heing  the  foundation  of  the  action.  But  when  the  deed  was  the 
foundation,  and  the  fact  but  inducement,  there  nil  debet  was  no  plea ; 
as  in  debt  for  a  penalty  on  articles  of  agreement',  or  on  a  bail  bond  ^, 
&c.  In  the  latter  action,  however,  if  the  defendant  pleaded  nU  debet^ 
^d  the  plaintiff  did  not  demur,  but  took  issue  thereon,  it  let  the 
defendant  into  any  defence  he  might  have  had  on  the  merits  K  In 
debt  for  rent  on  &  parol  lease,  the  defendant  was  allowed  to  plead  fUM 
d^misit  ^ ;  but  he  could  not  plead  this  plea,  in  debt  for  rent  on  an 
indenture  ^ ;  and  riens  en  arrere  was  said  not  to  be  a  good  plea,  with- 
out concluding  et  issint  nil  debet  \ 

The  plea  of  nil  debet  was  abolished,  and  another  plea  substituted  in 
Heu  thereof,  by  the  late  statutory  rules  of  pleading  "^ ;  which  declare 
that  **  the  plea  of  nil  debet  shall  not  be  allowed  in  any  action ;"  and  that 
*'  in  actions  of  debt  on  simple  contract,  other  than  on  bills  of  exchange 
and  promissory  notes,  the  defendant  may  plead  that  he  never  waa 
indebted,  in  manner  and  form  as  in  the  declaration  alleged ;  and 
such  plea  shall  have  the  same  operation  as  the  plea  of  non  aseumpsU 
in  indebitatus  aseumpsit :  and  all  matters  in  confession  and  avoidance 


'  Treviyan  o.  Lawrence,  1  Salk.  277; 
and  see  Partington  v.  Woodcock,  1  Har. 
&  W.  262.   Tidd  Prac.  9.  £d.  649. 

^  Tidd  Prac.  9  Ed,  648,  9.  1  Chit 
PL  422. 

•=  Gilb.  C-  P.  61,  2.     Wilson  o.  , 

Hardr.  SS2.  Warren  v.  Consett,  2  Ld. 
Raym.  1501, 2,  3.  Atty  v.  Parish,  1  New 
Rep.  C  P.  105.  109.  Jones  V.  Pope,  1 
Wms.  Saund.  5  £d.  38.  (S.)  Dean  & 
Chapter  of  Windsor  v.  Gover,  2  Wms. 
Saund.  297.  (1.) 

^  Waites  v.  Briggs,  2  Salk.  665. 

"  Wheatley  v.  Lane,  1  Wins.  Saund.  6 
Ed.  219.     Aby  v.  Buxton,  Oarth.  2. 

'  Warren  v.   Consett,  2  Ld.  Raym. 


1500.  2  Str.  773.  1  Barnaid.  K.  B.  1&  S 
Mod.  106.  323.  882.  S.  C. 

'  Id.  Mills  t;.  Bond,  Fort.  363.  May^ 
hew  0.  Mayhew,  id,  867.  Hart  v.  Weston, 
5  Bur.  2586. 

^  Rawlins  v,  Danvers,  6  Esp.  Rep,  S8. 
per  Ld.  EUenborough,  Ch.  J. ;  and  see 
Tidd  Prac,  9  Ed.  649,  50. 

>  GUb.  7)06^438. 

^  Id.  436. 

1  Id.  440.  cites  Bro.  DeUe,  113.  Aoon. 
Eeilw.  153. 

•"  R.  PL  H.  4  W.  IV.  Cbvenmi  and 
Debt,  reg.  XL  §  2,  3.  5  Bam.  &  Ad.  Ap- 
pend.  yiii.  10  Bing.  470.  2  Cronv^  &  M. 
22.  Ante,  338. 
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shall  be  pleaded  specially,  as  therein  directed  in  actiona  of  asiwnp»i" 
In  other  actions  of  debt,  in  which  the  plea  of  at/  debet  has  been  hitherto 
allowed,  including  tbos^  on  bills  of  exchange  and  promissory  notes, 
it  is  declared  by  another  statutory  rule  %  that  <<  the  defendant  shall 
deny  specifically  some  particular  matter  of  &ct  allied  in  the  de- 
claration, or  plead  specially  in  confession  and  avoidance/' 

The  form  of  plea  to  an  action  of  debt,  prescribed  by  the  above  rules,  Decirioos  there^ 
must  be  adhered  to  in  terms :  and  therefore,  a  plea  that  ih^  defendant  ^^ 
^  never  did  (me"  was  holden  to  be  bad  on  special  demurrer ;  the  form 
being  that  he  "  never  was  indebtedJ^  ^   In  an  action  of  debt  for  goods  In  action  of 
add  and  delivered,  if  die  defence  be  that  the  goods  were  sold  on  a  tvilnd^'' 
credit  which  had  not  expired  at  the  time  of  bringing  the  action,  this,  it  livered. 
has  been  holden  in  the  King's  Bench,  must  be  specially  pleaded «: 
but  from  subsequent  decisions  it  seems,  that  this  ground  of  defence 
may  be  given  in  evidence  on  the  plea  of  nunquam  indebitatus^^ 
And  in  an  action  of  debt,  a  plea  that  parcel  of  the  money  claimed 
was  the  residue  of  a  sum  agreed  to  be  paid  for  a  boat,  warranted 
sound  and  fit  for  use,  but    whiph    was  afterwards  found  to  be 
of  no  greater  value  than  the  amount  paid  at  the  time  of  sale,  waa 
holden  to  be  bad  on  demurrer,  as  amounting  to  the  general  issue  «. 
In  an  action  of  debt  for  work  and  labour,  on  an  implied  contract,  Woric  and  la- 
the  defendant,  on  the  plea  that  he  never  was  indebted,  may  go  into  ^"'* 
evidence  to  prove  that  the  work  was  done  under  such  circumstances 
as  shew  that  there  was  no  implied  contract  to  pay  any  thing';  but 
upon  this  plea,  the  defendant  cannot  go  into  evidence  of  misconduct, 
except  such  as  goes  to  shew  that  there  was  no  implied  contract  to 
pay  '•     And  in  an  action  of  debt^  brought  by  two  of  three  Syndics  of 
a  French  bankrupt,  it  was  doubted,  whether  the  objection  to  the  non-» 
joinder  of  the  third  Syndic,  if  available,  could  be  taken  on  the  plea  of 
nil  debet  8, 

"  R.  PL  H.  4  W.  IV.  Covenant  and  553.  5  Tyr.  Rep.  585.  4  DowL  Rep.  488. 

Dd^  reg.  II.  §  4.  5  Barn.  &  Ad.  Append*  S.  C.    Jones  p.  Nanney,  1  Meeton  &  W. 

vui.  lOBing.470.  SCromp.  &M.  2S.  SS6.  1  Tyr.  &  G.  0S8.  5  Dowl.  Rep. 

*>  Smedley  v.  Joyce,  1  Tyr.  &  Q.  84.  9(kS.(X  per  Parke,  B. ;  and  lee  Rose. 

2  Cromp.  M.  &  R.  72].    1  Ga^  S57.  4  Law  Tracts,  21,2.    Anie,S4A. 
DowL  Rep.  421.   11  Leg.  Obs.  484.  S.  C.  '  Dicken  o.  Neale,  6  Dowl  R4ep.  176. 

'  Edmunds  v,  Harris,  6  Car.  &  P.  647.  1  Meeson  &,  W.  556.  3.  C. 
4  Nev.  &  M.  182.  2  Ad.  &  £.  414.  8.  C  '  Cooper  v.  Whitebovse,  6  Car.  &  P. 

I  Chit.  Jun.  PI  204.  291.  978,  9 ;  and  546.  ;)fr  Jkkrtmh  fi. ;  and  sm  Cousins 

«ee  Rose  Law  Tracts*  21,  2.  v,  Paddon,  2  Cromp.   M.  &  R.  55S.    6 

<i  Taybr  p.  Hillary,  1  Cromp.  M.  «eR.  Tyr.  Rep.  5S5.  4  DowU  Rep.  468.  S.  C. 

741.  5  Tyr.  Rep.  378.  8  DowL  Rep.  461 .  4nie,  844,  5.  840. 
1  Gale,  28.   9  Leg.  Obs.  494.  S.  C.  i^  *  Alivon  v.  Furaival,  1  Cromp,  M.  & 

Parke,  B.  Knapp  v.  Harden,  1  Ga}e,  47.  R.  277.  4  Tyr.  Rep.  751.  S.  C. 
Cousins  V.  Paddon,  2  Cromp.  M.  &  R. 
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Pleas  in  actioni, 
to  which  sta- 
tutory rules  do 
not  apply. 


lo  account. 


It  has  been  already  observed  S  that  the  late  statutory  rules  of  plead- 
ing do  not  contain  any  particular  directions  as  to  the  mode  of  pleading 
in  the  actions  of  account^  annuity,  debt  or  scire  facias  on  matters  of 
record,  as  judgments  or  recognizances,  or  debt  on  penal  statutes ; 
though  these  actions  are  subject  to  the  general  rules  and  regulations 
applicable  to  all  pleadings :  and  therefore,  it  may  not  be  improper, 
in  this  place,  to  take  a  view  of  the  pleas  in  these  actions. 

In  an  action  of  acccunt^  there  is  no  general  issue  ^ ;  and  the  pleas  are 
in  bar  of  the  action,  or  before  auditors.  The  defendant  may  plead  in 
bar  of  the  action,  that  he  never  was  guardian^^  bailiff ^,  or  receioer^f 
or  his  infancy  ',  or  that  he  hath  fully  accounted  to  the  plaintiffs,  or 
before  auditors  > ;  or,  if  he  be  charged  as  receiver ^  that  the  plaintiff 
gave  him  the  money'',  or  assigned  it  for  satisfaction  of  his  debt^,  or 
that  it  was  delivered  to  him  for  a  particular  purpose  which  he  has 
performed  ** ;  or  he  may  plead,  in  his  discharge^  a  release  from  the 
plaintiff  of  all  actions  ^  an  arbitrament^,  or  the  statute  of  limitations '. 
But,  generally  speaking,  a  plea  in  account  is  not  good,  which  admits 
the  defendant  to  have  been  once  chargeable,  though  it  goes  in  dis" 
charge,  for  that  shall  be  pleaded  before  auditors  %  as  a  gift  afler 
receipt  without  deed  ^,  &c. :  and  money  could  not,  it  seems,  be  paid 
into  court  in  this  action  °.  The  defendant  may  plead  in  account  before 
auditors,  that  he  has  paid  tlie  money  to  the  plaintiff,  or  his  order  ®,  or 
expended  it  for  his  maintenance  ^  or  accounted  for  it  to  the  plaintiff 
himself '^^  So,  it  is  a  good  plea  before  auditors,  that  the  defendant  lost 
the  thing  by  inevitable  accident  p,  or  that  he  was  robbed  of  it  without 
his  default  p  ;  or  that  the  goods,  in  a  tempest,  were  cast  into  the  sea, 
for  preservation  of  the  ship  p  ;  or  that  the  ship  was  seized  by  the 
king's  enemies,  and  he  paid  so  much  for  the  redemption  of  it  ^ ;  or  that 
he  put  them  into  a  warehouse,  from  whence  they  were  taken  by  an 
enemy  '.     But  the  defendant  is  not  allowed  to  plead  before  auditors. 


'  Ante,  SS7. 

*>  1  ChiU  PL  429. 

*  Com.  Dig.  tit.  Acoompt^  £.  S.  Rast 
SI. 

'  Com.  Dig.  tit  Accompt,  £.  4.  Co. 
Ent.  46.  S  CbiL  PL  1898,  9. 

*  Com.  Dig.  tit.  Accomptj  £.  6.  Rast 
19.  Ltttw.47.  1  Mod.  Ent  51.  1  Morg. 
Mod.  PL  49. 

'  1  RoL  Abr.  188.  L  50. 

'  Com.  Dig.  tit  Aceompt,  £.  4,  5. 
Rast  17.  80.  Lutw.  68.  8  Chit  IH,  1899, 
130U. 

^  Com.  Dig.  tit  Accomplt  £.  5. 


1  1  RoL  Abr.  183.  I  Sei.  NL  Pru  b 
Ed.  4. 

^  Com.  Dig.  tit  Aceomp^  E.  5.  Tay- 
lor V.  Page,  Cro.  Car.  116.  Lutw.  68. 

>  Vid.  Ent  76.  8  WHg.  74. 

"*  Com.  Dig.  tit  Aecompt,  E.  6 ;  and 
see  Bac  Abr.  tit  AccourUy  E.  Godfrey  o. 
Saunders,  8  Wils.  7S.  94. 

'  BuL  iVL  /Vi.  188 ;  and  see  1  Chit 
PL  489,80.  1  SeL  NL  Prub  Ed.  4^  5. 

""  Com.Dig.tit/'<0nier,F.ll.Lutir.6O. 

'  Co.  Lit  89. 

*!  I  Rol.  Abr.  184. 

'  Goswill  V,  Dunkley,  8  Str.  680. 
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a  matter  which  goes  in  bar  of  the  account  %  though  he  omitted  to 
plead  it  in  bar  ^ ;  or  any  thing  contrary  to  what  was  pleaded  in  bar, 
and  found  by  verdict  K 

To  a  declaration  in  annuity^  the  defendant  may  plead  riens  en  arrere  ^,  In  annuity. 
or  non  concessit  ^  ;  or,  if  the  declaration  be  founded  upon  a  prescription, 
he  may  traverse  the  prescription,  or  deny  it  directly  '  :  but  it  is  no 
plea  that  nothing  passed  by  the  deed,  for  perhaps  the  annuity  was 
not  in  esse  before  *.  So,  the  defendant  may  plead  a  release  of  all 
personal  actions  in  bar  of  an  annuity  ',  or  that  the  rent  was  levied  by 
distress  ^,  or  that  the  defendant  enfeoffed  the  plaintiff  of  the  land 
charged  with  the  rent  \  &c. 

In  debt  or  scire  facias  on  a  judgment  or  recognizance,  the  general  In  debt  on  re- 
issue is  nul  tiel  record  ^ ;  which  may  be  properly  pleaded,  where  there  is 
either  no  record  at  all,  or  one  different  from  that  which  the  plaintiff 
has  declared  on  ^.  But  as  this  plea  only  goes  to  the  existence  of  the 
record,  the  defendant  must  plead  payment,  or  any  matter  in  discharge 
of  the  action  :  and  if  an  action  of  debt  be  brought  here,  on  a  judgment 
in  Ireland^  the  plea  of  nul  tiel  record  must  conclude  to  the  country  \ 
It  should  also  be  observed,  that  a  defendant  cannot  plead  any  matter 
to  a  scire  facias  upon  a  judgment,  which  he  might  have  pleaded  to 
the  original  action  ^ :  and  therefore  where,  to  a  scire  facias  on  a 
judgment,  the  defendant  pleaded  the  bankruptcy  of  the  plaintiff,  but  it 
did  not  distinctly  and  affirmatively  appear  that  the  bankruptcy  had 
occurred  after  the  judgment  in  the  original  action,  the  plea  was  holden 
to  be  bad,  on  special  demurrer  ™. 

In  an  action  of  debt  on  a  penal  statute,  the  plea  of  nil  debet  having  In  debt  on 
been  abolished'',  there  is  no  longer  any  general  issue,  or  plea  in  P*°******" 
denial  of  the  whole  cause  of  action,  unless  it  should  be  held  that  the 


*  Com.  Dig.  tit.  Accompt,  F.  11.  Bac. 
Abr.  tit  Account,  F.  Godfrey  v.  Saun- 
derii,8WiU.  73.94. 

t»  Winch.  £nt  10. 

*  Id.  II. 

^  Co.  Ent.  49.  a. 

*  Steward's  case^  2  Leon.  IS. 

'  Co.  Lit  885.    BodFell  v.  Bodvell, 
W.  Jon.  814. 
>  Co.  Ent  49.  6. 
^  Com.  Dig.  dt  Awnmhf^  F. 

*  AiOe,  883. 

k  Gilb.  Debt,  444.  Marsh  o.  Cuder,  8 
Mod.  41. 

1  CoOins  V.  Ld.  Mathew,  5  East,  473. 


8  Smith  R.  86.  S.C;  and  see  Glynn  v. 
Thorpe,  1  Bam.  &  Aid.  158.  Fkrldos  v. 
Stewart,  9  Price,  8.  Dyson  v.  Wood,  8 
Barn.  &  C.  449.  5  Dowl.  &  R.  895.  S.  C. 
Harris  o.  Saunders,  4  Bam.  &  C  41 1.  6 
DowL  &  R.  471.  S.  C.  Guinness  v.  Car- 
roll, 1  Bam.  &  Ad.  459.  461.  Tidd 
Prac  9  Ed.  651.  1  Chit.  PL  486. 

"*  Bayliss  v.  Hay  ward,  5  Nev.  &  M. 
618.  1  Har.&  W.  609.  S.  C. ;  and  quere, 
whether  it  would  be  good  on  general  de- 
murrer?- Id.  tfr.  and  see  Tidd  Prac,  9 
Ed.  1180. 

'  ArUe,960» 
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What  may  be 
given  in  eri- 
denceby  defend- 
ant on  general 
iuue^  or  must  be 
specially  plead- 
ed»  ia  actiooa  fov 
wrongs. 

In  detinue. 


By  statutory 
rule,  and  deci- 
sions thereon. 


plea  of  not  guilty  is  a  good  ]dea  in  tuchan  action,  whidi  rather  seems 
to  be  the  caae  *•  In  debt  qui  tarn,  the  defendant  was  not  formerly 
allowed  to  give  in  evidence,  on  the  plea  of  ml  deheU  a  recovery  against 
him  by  another  person  for  the  same  forfeiture ;  for  if  it  had  been 
pleaded,  the  plaintiff  would  have  been  at  liberty  to  reply  wd  iiel 
record^  or  that  it  was  a  recovery  by  fraud  to  defeat  a  real  prosecutor, 
which  he  might  not  be  prepared  to  shew  upon  nil  debet  ^. 

It  will  next  be  proper  to  consider  what  might  have  been  formerly, 
and  may  now  be  given  in  evidence  by  the  defendant,  on  the  general 
issue  or  common  plea  in  denial,  or  must  be  specially  pleaded,  in  actions 
for  wrongSn  These  actions  ate  detinue^  case^  repleviny  and  trespass 
vi  et  armis* 

In  detinue^  the  defendant  might  formerly  have  given  in  evidence, 
under  the  general  issue  of  non  detinet^  his  property  in  the  goods,  or  a 
gift  of  them  from  the  plaintiff;  for  that  proved  he  detained  not  the 
plaintiffs  goods  ^  :  But  now,  by  a  late  statutory  rule  of  pleading  ^,  **  the 
plea  of  non  deiinet  shall  operate  as  a  denial  of  the  detention  of  the 
goods  by  the  defendant,  but  not  of  the  plaintiffs  property  therein ; 
and  no  other  defence  than  such  denial,  shall  be  admissible  under  that 
plea."  In  this  action,  therefore,  the  defendant  must,  under  the  above 
rule,  specially  deny  the  plaintiffs  property  in  the  goods,  when  necessary 
for  his  defence ;  or  he  may  plead  a  gift  of  them  from  the  plaintiff,  or 
some  other  matter  of  fact  to  prove  that  the  defendant  is  entitled  to 
the  possession  of  them ;  as  that  they  were  pawned  to  him  for  money 
which  still  remains  unpaid  ^,  or  that  he  has  a  lien  thereon  ';  or,  if  the 
action  be  founded  upon  a  bailment^  that  they  were  delivered  over  to 
the  person  for  whose  use  they  were  bailed  s.  In  an  action  of  detinue 
against  an  attorney,  for  not  delivering  up  papers  to  his  client  after 
his  bill  has  been  paid,  if  the  defendant  plead  non  detinet,  the  plaintiff 
must  prove  that  the  papers  were  in  the  defendant's  possession ;  but 
evidence  that  they  were  produced  by  his  agent  before  the  master,  on 
the  taxation  of  his  bil]>  is  sufficient  proof  of  his  possession  ^.     And  as 


*  Coppin  V.  Carter,  I  Dumf.  &  E.  4d8; 
and  see  Com.  Dig.  tit.  PteatUrt  2  S.  11. 
17.  Bac.  Abr.  tit.  Pleas  and  Pkeading,  J.  1 
CbiU  PL  6  Ed.  42a  622.  Tidd  Frac,  0 
£d  6^. 

^  Bredon  ««  Hannan,  1  Str.  701, 2.  jirr 
Eyre^  Ch.  J. 

'  Co.  LiL  283  ;  and  see  ante,  838. 

0  R.  /  /.  U.  4  W. IV.  Ddinucreg.  III. 
5  Bam.  &   Ad.   Append,  ix.    10   Bing. 


470.  2  Cromp.  &M.22. 

<  Co  Lit  283. 

'  Alexander  v.  M^Gowan,  Sit  after  M. 
T.  3  Geo.  IV,  per  Abbott,  Ch.  J. 

'  Com.  Dig.  tit.  Pleader,  2  X.  6  ;  and 
see  1  Chit  PL  ^14.  430.  Tidd  Prac.  9 
Ed.  662.     j1nie,S29, 

^  Andenon  v.  Passman,  7  Car.  &  P. 
193. 
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the  gist  of  the  action  of  detinue  is  the  detainer^  the  baflment  in  the 
declaration  is  in  general  immaterial :  therefore,  the  defendant  may  set 
up  in  his  plea,  a  bailment  different  from  that  stated  in  the  declaration ; 
and  the  plaintiff,  without  traversing  it,  may  shew  that  the  detainer 
is  wrongful  notwithstanding,  without  being  guilty  of  a  departure  ^ 

In  actions  on  the  case^  the  defendant,  upon  the  plea  of  not  guilty,  in  esse, 
might  formerly  not  only  have  put  the  plaintiff  upon  proof  of  the 
whole  charge  contained  in  the  declaration,  but  might  have  offered 
any  matter  in  excuse  or  justification  of  it  ^  ;  or  he  might  have  set  up 
a  former  recovery,  release,  or  satisfaction  ^ :  For  an  action  on  the 
case  was  considered  as  founded  upon  the  mere  justice  and  conscience 
of  the  plaintiff's  case,  and  in  the  nature  of  a  bill  in  equity,  and  in 
effect  was  so ;  and  therefore  such  a  former  recovery,  release^  or 
satisfaction,  need  not  have  been  pleaded,  but  might  have  been  given 
in  evidence  under  the  general  issue;  since  whatever  would  in 
equity  and  conscience,  according  to  the  circumstances  of  the  case, 
bar  the  plaintiff's  recovery,  might  in  this  action  have  been  given  in 
evidence  by  the  defendant,  because  the  plaintiff  must  recover  upon 
the  justice  and  conscience  of  his  case,  and  upon  that  only^:  But  by  Byiututory 
a  late  statutory  rule  of  pleading  «,  it  is  declared  that  "  in  actions  on  * 
the  case,  the  plea  of  not  guilty  shall  operate  as  a  denial  only  of  the 
breach  of  duty,  or  wrongful  act,  alleged  to  have  been  committed  by 
the  defendant,  and  not  of  the  facts  stated  in  the  inducement ;  and 
no  other  defence  than  such  denial  shall  be  admissible  under  that 
plea :  all  other  pleas  in  denial  shall  take  issue  on  some  particular 
matter  of  fact  alleged  in  the  declaration,  and  all  matters  in  confession 
and  avoidance  shall  be  pleaded  specially,  as  in  actions  of  assuvq)sit"  ' 

In  an  action  on  the  case  for  an  injury  to  real  property  corporeal,  by  For  nuisances, 
nuisances  to  houses,  lands,  water-courses,  &c.  to  the'prejudice  of  the  ^J^xm  of  wayf 
plaintiff's  possession  or  reversion,  or  to  real  property  incorporeal^  by  ^* 
obstructing  rights  of  way^  &c.  it  was  formerly  incumbent  on  the 
plaintiff  to  prove,  on  the  general  issue^  all  the  facts  stated  in  the  in- 
ducement to  the  declaration,  as  well  as  the  wrongful  act  complained  of, 
and  the  consequential  damages  arising  therefrom ;  and  the  defendant 

*  Gledstane  (or  Oledttone)  v.  Hewitt,  Rep.  888.  S.C. 

1  Tyr.  Rep.  445.    1  Cromp.  &  J.  665.  ^  Id.  ib,  Tidd  Prac.  9  Ed.  651.  1  Chit. 

1  Price,  N.  R.  71.  S.  C.  P/.  488. 

»>  Regina  ».  Tutchin,  2  Mod.  276,  7.  •  R.  P^  H.  4  W.  IV,  Que,  reg.  IV.  % 

Newton  v.  Creswick,  8  Mod.  166.  Anon.  I.  6  Barn.  &  Ad.  Append,  ix.    10  Bidg. 

Com.  Rep.  278.      Baiber  o.  Dixon,   1  470,71.  2  Cromp.  &  M.  22,  & 

Wils.  44.    Brown  o.Best,  id.  176.  «  Id  §  2.  6  Bam.  &  Ad.  Append,  ix. 

^  Bird 9.  RandaOy  8  Bur.  1868.  1  Bkc.  10  Bing.  471.  2  Cromp.&  M.  2a 


on. 
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was  allowed  to  give  the  whole  of  his  case  in  evidence  under  the 
By  statutory  general  issue.  But,  hy  a  late  statutory  rule  of  pleading  *  it  is  declared 
^^*  that  "  in  an  action  on  the  case  for  a  nuisance  to  the  occupation  of  a 

house,  by  carrying  on  an  offensive  trade,  the  plea  of  not  guilty  will 
operate  as  a  denial  only  that  the  defendant  carried  on  the  alleged 
trade  in  such  a  way  as  to  be  a  nuisance  to  the  occupation  of  the 
house,  and  will  not  operate  as  a  denial  of  the  plaintiff's  occupation  of 
the  house ;  and  in  an  action  on  the  case  for  obstructing  a  right  of  way^ 
such  plea  will  operate  as  a  denial  of  the  obstruction  only^  and  not 
Dedsiont  there-  of  the  plaintiff's  right  of  way."    In  an  action  for  a  nuisance  however, 

where  the  defendant  pleads  not  guilty,  the  plaintiff  must  still,  notwith- 
standing the  above  rule,  not  only  prove  the  existence  of  the  nuisance, 
but  that  the  defendant  was  the  person  who  caused  it  \  But  since 
the  above  rule,  the  plea  of  not  guilty  to  a  declaration  in  case,  for  the 
wrongful  diversion  of  water  from  the  plaintiff's  mill,  puts  in  issue  the 
mere  fact  of  the  diversion,  and  not  its  wrongful  character  ^ :  Therefore, 
where  the  fact  of  the  diversion  was  proved,  but  the  plaintiff  failed  to 
shew  his  right  to  the  water,  the  court  ordered  the  verdict,  which  had  been 
entered  for  the  defendant  on  the  issue  of  not  guilty,  to  be  set  aside, 
and  a  verdict  to  be  entered  for  the  plaintiff,  but  without  damages  ^. 
And,  in  an  action  on  the  case  for  a  nuisance  to  the  plaintiff's  pro- 
perty,  by  digging  a  trench  in  an  adjoining  close,  the  defendant  cannot 
now,  under  the  plea  of  not  guilty,  raise  any  objection  as  to  defective 
proof  of  the  inducement  in  the  declaration^.  To  an  action  on  the  case 
for  a  nuisance  in  making  a  noise,  &c.  near  plaintiff's  dwelling  house, 
wliiefa  htt  was  possessed  of  for  a  terra  of  years,  the  defendants  pleaded 
that  they  had  been  poneased  of  certain  workshops  in  which  the  noise 
was  made,  ten  years  before  &e  plaintiff  was  possessed  of  the  term  in 
his  house,  and  that  they  had  always  during  that  time  made  the  noise 
in  question,  which  was  necessary  for  carrying  on  the  trade ;  and  the 
plea  was  holden  to  be  bad  ®.  And,  in  an  action  oa  the  case  by  a 
lodger,  for  removing  a  water  closet,  &c.  if  the  defendant  merely 
plead  the  general  issue,  he  cannot  give  in  evidence  that  the  water 
closet  was  useless  before  he  removed  it;  but,  in  mitigation  of 
damages,  he  may  go  into  evidence  to  shew  that  the  plaintiff  and  his 
family  were  bad  lodgers,  and  that  he  did  the  acts  complained  of 

•  R.  PL  H.  4  W.  IV.  Que,  reg.  IV.  W.  1.  6  Car.  &  P.  629.  S.  C.  ;  and  see 

§1.5  Bam.  A  Ad.  Append,  ix.  10  Bing.  5  Ner.  &  M.  868.  (a.) 

471.  2  Cromp.  &  M.  22.  «  Dukes  v,  Gostling,  S  DowL  Rep.  619. 

»»  Dawson  v.  Moore,  7  Car.  &  P.  25.  1  Scott,  570.  1  Hodges,  120.  S.  C. 

'  Frankum  v.  Earl  of  Falmouth,  4  Nev.  •  EUiotson  v.  Feetham,  2  Bing.  N.  R. 

&  M.  880.  2  Ad.  &  £.  452.    1  Har.  &  134.  2  Scott,  174.  1  Hodges,  259.  S.  C 
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to  cause  them  to  quit  the  house  *.  Where  the  defendant  claims  a 
right  of  common^  or  of  way^  &c.  he  must  set  forth  in  his  plea  a  strict 
legal  right  thereto  ^. 

In  trover,  it  was  formerly  necessary  for  the  plaintiff  to  prove,  on  the  In  troyer. 
general  issue  of  not  guilty,  his  property  in  the  goods  for  the  con- 
version of  which  the  action  was  brought,  and  their  value,  and  that 
the  defendant  actually  converted  them  to  his  own  use,  or,  having  them 
in  his  possession,  refused  to  deliver  them  to  the  plaintiff  on  demand, 
which  was  evidence  of  a  conversion.  In  this  action,  it  was  commonly 
said,  there  could  be  no  special  plea,  except  a  release ;  but  this  was  a 
mistake:  for  the  defendant  might  have  pleaded  specially  any  thing 
else  which,  admitting  the  plaintiff  had  once  a  cause  of  action,  went 
to  discharge  it,  as  the  statute  of  limitations  <',  or  a  former  recovery  ^, 
&c.  The  bankruptcy  of  the  plaintiff,  before  the  cause  of  action  ac- 
crued, might  have  been  given  in  evidence  in  this  action,  under  the 
plea  of  not  guilty  « ;  but  where  the  bankruptcy  happened  after  the 
cause  of  action  accrued,  it  should  it  seems  have  been  pleaded  spe- 
cially :  But  now,  by  a  late  statutory  rule  of  pleading  *,  it  is  declared.  By  statutoiy 
that  "  in  an  action  for  converting  the  plaintiff's  goods,  the  plea  of  ^ 
not  guilty  will  operate  as  a  denial  of  the  conversion  only,  and  not 
the  plaintiff's  title  to  the  goods."  The  intention  of  this  rule  was  to 
confine  the  operation  of  the  plea  of  not  guilty  to  a  denial  of  the  fact 
of  conversion  only,  and  not  to  allow  the  defendant  to  give  evidence 
of  its  legaUty,  any  more  thaa  on  a  pleactf  not  gsilty  U>  aa  actum  aa 
the  case  for  obalnictiiig  a  right  of  way,  the  defendant  could  be 
aUofved  ta  shew  that  the  obstruction  was  lawful,  or,  under  the  like 
flea,  to  an  action  for  diverting  a  watercourse,  to  give  evidence  that 
such  diversion  was  justifiable,  by  licence  or  prescription  <• 

If  the  defendant  mean  to  deny  the  plaintiff's  title  to  the  goods,  he  Decinont  there- 
should  plead  that  the  plaintiff  was  not  possessed  of  them  as  of  his  ^°* 


*  Underwood  «.  Burrows,  7  Car.  &  P. 
S6. 

^  Ryder  v.  Smith,  S  Dumf.  &  £.  766. 
Grimstead  v,  Marlowe,  4  Durnf.  &  E. 
717.719. 

'^  Cowper  p.  Towers,  1  Lutw.  09. 
Pratt  V.  Swaine,  8  Bam.  A  C.  885.  2 
Man.  &  R.  S50.  S.  C. 

**  Lechmore  v.  Toplady,  1  Show.  1 46. 

*  Webb  V,  Fox,  7  Durnf.  &  E.  391 ; 
andseeTiddP^c.  9  Ed.  651.  1  Chit.  PL 
436.  Worswick  v.  Beswick,  10  Bam. 
&   C.   676.   Joll  V.   Fisher,  5   Car.    8t 


P.  514.  per  Tmdal,  Ch.  J. ;  but  tee 
Alston  v.  Underbill,  I  Cromp.  &  M. 
492.  3Tyr.  Rep.  427.  2  Dowl.  Rep.  26. 
S.  C. 

'  R-  PL  H.4  W.  IV.  Ca»,  reg.  IV.  § 
1. 6  Bam.  &  Ad.  Append,  ix.  10  Bing^ 
471.  8  Cromp.  &  M.  83. 

'  StancUffe  v.  Hardwick,  8  Cromp.  M. 
&R.  1.  5  Tyr.Rep.551.  1  Gale,  187.  3 
Dowl.  Rep.  762.  S.  C.  per  Pbrltef  B. ;  and 
see  Farrar  v.  Beswick,  1  Meeson  &  W. 
682.     Ante,  366. 
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own  property^  <»r  at  of  his  own  proper  goods  and  difttteifl,  .as  alleged 
in  the  declaration :  and,  under  this  plea,  it  will  be  incumbent  on 
the  plaintiff  to  prove  his  title  to  the  goods  ;  and  the  defendant  may 
give  in  evidence  any  matter  tending  to  disprove  it  But  it  seems,  that  a 
plea  that  the  goods  are  not,  nor  were  the  property  of  the  plaintiff,  as 
alleged  in  the  declaration,  and  concluding  to  the  country,  where  the 
declaration  alleges  that  the  plaintiff  was  possBsnd  of  the  goods  as  of 
his  own  property,  is  an  informal  plea,  and  would  be  bad  on  special 
demurrer  *•     And  where  the  plaintiff  in  troter  claims  under  a  sale, 
the  defendant,  on  a  plea  that  the  plaintiff  was  not  possessed  of  the 
goods  as  of  his  own  property,  cannot  shew  the  sale  to  have  been 
fhtiidulent^:  the  fraud  must  be  pleaded^.    In  trwer  for  a  bill  of 
exchange,  the  defendant  pleaded  that  before  the  conversion,  A.  was 
lawfuUy  possessed  of  the  bill,  and  that  he  indorsed  it  to  i?.,  who  in<^ 
dorsed  it  for  a  valuable  consideration  to  the  defendant ;  the  replication 
took  issue  upoiv  the  averment  of  consideration,  which  was  found  for  the 
plaintiff;  and  die  court  held,  that  by  this  plea  the  title  of  the  plaintiff 
was  admitted,  and  that  the  defendant  was  not  entitled  to  arrest  the 
judgment,  upon  the  ground  that  the  title  appeared  to  be  in  A,^ :  They 
also  held,  that  die  defendant  was  not  entided  to  a  repleader  <'.  Where 
the  defendant  pleaded  that  the  goods  in  dispute  were  his  own  pro- 
perty, and  that  he  delivered  them  to  R,  R*  who  delivered  them  to 
the  plaintiff,  whereupon  the  defendant  took  them  from  the  plaindff, 
which  was  the  conversion  complained  of,  the  plea  was  faolden  to  be 
good,  on  special  demurrer  ^.     And  where  the  declaradon  in  trover 
stated  that  the  plaindff  was  possessed,  as  of  his  own  property,  of 
certain  catde,  to  wit,  four  horses,  which  the  defendant  converted  and 
disposed  of  to  his  own  use,  and  the  defendant  pleaded  firsts  that 
they  were  not  the  property  of  the  jdaintiff ;  secondly,  a  judgment 
recovered  against  J.  F.  and  that  the  defendant  (a  sheriff's  officer) 
seized  them  under  an  execution  against  the  said  /.  jP,  the  same  being 
the  goods  and  chattels  of  the  said  /.  F»  and  liable  to  be  seized  and 
taken  as  aforesaid,  and  not  being  the  property  of  the  plaindff;  to 
which  the  plaindff  replied  that  they  were  the  cattle  and  property  of 
the  plaintiff,  modo  etformd ;  and  at  the  trial,  it  was  found  by  the  jury 
that  they  were  the  property  of  the  plaindff  and  J.  jP.  joiady  ;  the 
court  held,  that  the  issue  raised  by  the  defendant  was  whether  die 

*  Samuel  o.  Morris,  6  Car.  &  P.  620.  «  Fanawrt  v.  Bull,  I  Hodge%   98.    1 

per  Parke,  R;  and  lee  HoweU  v.  White^  Bing.  N.R.  681. 1  Scott,  646.  &  C 

1  Moody  &  R.  400.  d  Morant  0.SigD,  2  MeeMm  &  W.  05. 

k  HoweU  V.  White,  1  Mbody  &  R.  6  DowLRep.510.  IS  Leg.  Oba.  158.0.0. 
400.fer  Pattesm,  J. 
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eatde  were  the  sole  property  of  «/.  P. ;  and  the  jury  having  found 

that  they  were  the  joint  property  of  the  plaintiff  and  /.  F.,  that  the 

plaintiff  was  entitled  to  recover  K    To  a  declaration  in  trmyer^  by  the  By  assignees  of 

atsignees  of  a  bankrupt,  for  a  policy  of  insurance,  the  defendant,         ^^ 

after  stating  the  existence  of  mutual  accounts  between  him  and  the 

bankrupt,  pleaded  a  lien,  by  the  custom  of  London^  for  a  general 

balance  due  to  kim  as  an  insurance  broker ;  to  which  the  plainti€fe 

replied  a  bill  of  exchange  given  and  taken  as  payment  for  this 

balance,  and  not  due  at  the  time  of  the  eouTersion  in  question ;  and 

the  court,  upon  demurrer,  held  that  the  defendant  could  not,  without 

pleading  it  as  a  defence,  rely  also  on  the  groimd  of  a  mutual  credit 

between  the  parties,  to  justify  his  detention  of  the  policy^. 

The  conversion,  which  is  put  in  issue  by  the  plea  of  not  guilty  When  there  has 
since  the  new  rules,  is  a  conversion  in/act^  and  not  merely  a  wrongs  conv^on." 
fill  conversion  ^ :  And  wherever  there  has  been  a  conversion  in 
fact,  and  the  defendant  insists  that  such  conversion  was  lawful,  he 
must  confess  and  avoid  it,  by  pleading  specially  the  right  or  title  by 
virtue  of  which  he  was  justified  in  the  conversion  ^.  But  where  When  not. 
there  has  been  no  actual  conversion  of  the  goods,  but  merely  a  refusal 
to  deliver  them  on  demand,  a  defendant  who  pleads  not  guilty  in 
an  action  of  trover^  admits  thereby  only  that  the  plaintiff  has 
some  property  in  the  goods,  in  respect  of  which  he  would  be  entitled 
to  recover  against  the  defendant ;  and  such  admission  does  not  pre- 
clude the  defendant  £rom  shewing  that  he  is  tenant  in  common  with 
the  plaintiff^,  or  is  otherwise  entitled  to  retain  the  possession  of  the 
goods  :  And  where  the  defendant  in  such  case  has  a  lien  thereon,  a 
doubt  has  been  entertained  as  to  the  necessity  of  his  pleading  it^  spe- 
cially; though  as  the  lien  may  be  considered  as  matter  of  title,  the 
safer  way  seems  to  be  to  plead  it  specially,  as  in  the  action  of 
detifmeK 

It  has  been  already  seen',  that  in  an  action  of  slander,  whether  Imction  of 
verbid  or  writteuy  it  ia  incumbent  on  the  plaintiff  to  prove,  on  the  plea  must  be  prayed 
of  not  guilty,  the  speaking  of  the  words,  or  publication  of  the  libel,  ^  plaintifl: 
comphdned  of;  and  that  they  were  spoken  or  published  maliciously, 

*  Fanv  0.  Beswick,  1  Meeson  &  W.       8  DowL  Rep.  76S.  a  C.  per  Parke,  B. ; 
682.  and  see  Famrv.Betwick,l  Meeson  &W. 


^  Hewisono.  Guthrie^  2  Bing.  K.  R.  682.  Vernon  o.  Shipton,  2  Meeson  &W.  9. 

755.    8  Scott,  298.  S.  C.  *  AiUe,  829.  864  ;  and  see  Townley  v. 

'  Jnte,S67,  Crump,  4  Ad.  &E.  58.  Rose.  LawTractsb 

d  Stancliffe  v.  Haxdwick,  2  Cromp.  M.  60,  4. 

ft  R.  1.   5  Tyr.  Rep.  551.  1  Gale,  127.         '  4me,  888. 

« 
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What  may  be  and  in  the  sense  imputed  by  the  declaration":  And  where  the 
denceWdefend-  9^0110^  of  defence  is,  that*  they  were  spoken  or  published,  not  in  the 
ant,  on  general  malicious  sense  imputed,  but  in  an  innocent  sense,  or  upon  an  occa- 
sion which  warranted  the  speaking  or  publication,  this  may  be  given 
in  evidence  by  the  defendant,  under  the  plea  of  not  guilty ;  as  if  the 
words  be  spoken  by  a  member  of  parliament  in  the  House  of  Lords  ^, 
or  Commons  <^ ;  or  in  the  course  of  a  legal  proceeding  ^,  either  by  the 
party  or  a  witness,  or  by  counsel,  or  a  judge ^ ;  or  for  the  purpose  of 
obtaining  redress,  or  forwarding  the  ends  of  justice^;  or  were  spoken 
or  written  in  confidence,  by  way  of  advice*;  or  hondfidef  with  a  view 
of  investigating  a  fact  in  which  the  party  is  interested  ' ;  or  were  a 
fair  criticism  on  the  plaintiff's  works.  But  communications  made 
by  one  member  of  a  charitable  association  to  another,  reflecting  on 
the  conduct  of  the  medical  attendant  of  the  establishment,  are  not  pri- 
vileged \  And,  in  an  action  of  slander,  the  plea  of  privileged  com- 
munication must  allege  that  the  defendant  made  the  communication 
on  a  lawful  occasion,  believing-  it  to  be  true,  and  without  malice ;  or 
at  least  bond  fide  K  And  when  words  are  given  in  evidence  by  the 
plaintiff,  in  order  to  prove  malice,  which  are  not  stated  in  the  decla- 
ration, the  defendant  may  prove  the  truth  of  such  words  K  Where 
the  occasion  of  communicating  an  alleged  libel  rebuts  the  primdftu^ 
presumption  of  malice,  the  plaintiff  must  shew  there  was  malice  in 
fiict ;  which  may  be  shewn  not  only  by  extrinsic  evidence,  but  may 
be  inferred  from  the  language  of  the  communication  itself  ^  But  in 
an  action  of  slander,  the  existence  of  express  malice  is  only  a  matter 


*  For  the  eridence  which  the  plaintiff  is 
allowed  to  give»  in  an  action  of  slander,  to 
shew  the  malice  of  the  defendant,  and  in- 
crease the  damages,  seeMadeod  v,  Wakley, 
S  Car.  &  P.  311.  Jackson  v,  Adams,  1 
Hodges,  78.  Defries  v.  Davis,  7  Car.  &  P. 
1 19.  Vines  o.  Seidl,t(f.  16S.  Rose.  ETid. 
2  Ed.  298, 4 ;  but  see  Stuart  o.  LoreO,  2 
Stark.  iVL  PH.  OS.  Tidd  Atic9Ed.662. 

**  Rex  0.  Lord  Abingdon,  1  Esp.  Repw 
226. 

""  Rex  V.  Creevy,  I  Maule  &  S.  273 ; 
but  this  prif  il^ge  does  not  extend  to  a  sub- 
sequent publication,  id,  ib,  Rez  v.  Lord 
Abingdon,  1  Esp.  Rep.  226. 

^  Lakev.  K3ng,  1  Saund.  181.  Fair- 
man  v.  Ives,  6  Bam.  &  Aid.  642 ;  and  see 
Rose.  Evid.  2  Ed.  295. 

*  Lillie  V.  Price,  1  Nev.  &  P.  16.  IS 


Leg.  Obs.  188, 9.  S.C.;  and  see  Martin  o. 
Strong,  1  Nev.  &  P.  29.  IS  Leg.  Obs.  155, 
6.  S.  C.  Rose.  Evid.  2  Ed.  296,  7. 

'  Id,  297 ;  and  see  Bromage  o.  Prosser, 

1  Car.  &  P.  475.  p^r  Fcsrk,  J.  Same  v. 
Same,  id,  673.  per  Bagflty,  B.  Hooper 
V.  TnisGott,  2  Scott,  672.  Wright  si 
Woodgate,  1  Gale^  829. 

.  ■  Rose.  Evid.  2  Ed.  297;  and  see  1 
Chit  Jf.  488,  4. 

^  Martin  v.  Strong,  1  Nev.  dt  P.  29. 
18  Leg.  Obs.  155,6.  S.  a 

1  Smith  V.  Thomas,  2  Bing.  N.  R.  872. 

2  Scott,  546.  4  Dowl.  Rep.  888.  1 
Hodge8,S58.     11  Leg.  Obs.  274.  S.  C. 

^  Wame  v,  Cbadwdl,  2  Starit.  NL  Pri. 
457.  ;)tfr  AbboU,  Ch.  J. ;  and  see  Under^. 
wood  V.  Paries,  2  Str.  8  Ed.  1200.  (1.) 

*  Wright  u.  Woodgate,  1  Ga]eb829. 
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for  itiquiryi  where  the  words  complained  of  were  spoken  upon  a  jus- 
tifiable occasion  K 

It  is  a  general  rule,  that  in  an'action  of  slander,  the  truth  of  the  What  muit  be 
defamatory  matter  cannot  be  given  in  evidence  under  the  plea  of  not  ^i^iy. 
guilty,  even  in  mitigation  of  damages,  but  must  be  pleaded  specially  ^, 
in  order  that  the  plaintiff  may  come  prepared  to  defend  himself^  as 
weU  as  to  prove  the  speaking  of  the  words,  or  the  publication  of  the 
libel  complained  of;  and  this  rule  extends  to  all  cases,  whether  the 
words  or  libel  do  or  do  not  import  a  charge  of  felony^.    It  is  also  By  tututory 
declared,  by  a  late  statutory  rule  of  pleading  S  that  "  in  an  action  of  ^ 
slander  of  the  plaintiff  in  his  office,  profession,  or  trade,  the  plea  of 
not  guilty  will  operate  to  the  same  extent  precisely  as  at  present,  in 
denial  of  speaking  the  words,  of  speaking  them  maliciously,  and  in 
the  sense  imputed,  and  with  reference  to  the  plaintiff's  office,  profes- 
sion, or  trade ;  but  it  will  not  operate  as  a  denial  of  the  fact  of  the 
plaintiff  holding  the  office,  or  being  of  the  profession  or  trade 
alleged." 

This  rule  appears  to  leave  to  the  plea  of  not  guilty  in  an  action  of  Obterrationf 
slander,  nearly  the  same  effect  that  it  possessed  before,  with  the  ^'^'^ 
exception  that,  under  the  new  rule,  it  is  an  admission  of  the  induce- 
ment. In  other  respects,  a  justification  must  still  be  pleaded,  in  cases 
in  which  it  was  formerly  necessary  to  plead  it ;  and  the  defendant 
may  still,  under  the  plea  of  not  guilty,  give  the  like  evidence  as 
formerly,  to  shew  that  the  words  were  not  spoken  in  malice  ^.  In 
short,  not  only  the  sense  and  application  of  the  words^  as  that  they 
related  to  the  plaintiff,  but  also  the  malicious  sense,  as  that  they 
were  spoken  in  a  defamatory  spirit,  may  still  be  controverted  under 
the  general  issue.  But  any  facts  stated  as  matter  of  inducement,  and 
necessary  to  be  proved  in  order  to  render  words  actionable,  as  being 
spoken  with  reference  to  those  &cts,  must  now  be  directly  denied, 
and  will  not  be  put  in  issue  by  the  general  plea  of  not  guilty  «. 

In  an  action  for  slander  of  title,  the  truth  of  the  words,  or  libel  In  action  for 
complained  of,  may  be  given  in  evidence  under  the  plea  of  not  guilty,  "•'""^  of  title, 
to  disprove  malice  ' :  And  though,  in  an  action  for  slander  of  the  person^  Of  the  penoo. 

'  Hooper  v.  Tniacott,  2  Scott,  672.  <>  Roac.  Law  Tracta,  49,  60. 

*>  Smith   V.    RichardaoD,    WiUes,   20.  «  Id.  ib, 

Barnes,  196.  Com.  Rep.  561.  Pr.  Reg.  '  Watson  v.  Reynolds,  1  Moody  &  M. 

S88.  S.  C.    Underwood  o.  Fkrks,  2  Str.  1 ;  and  tee  Smith  e.  Spooner,  S  Taunt. 

1200.  246.     Robertson  v.  Macdougall,  S  Car. 

'  R.  PI.  H.  4  W.  IV.  Caie,  reg.  IV.  &  P.  259.    I  Moore  &  P.  692.  4  Ring. 

$  1.  5  Bam.  A^  Ad.  Append,  ix.  lOBing.  670.  S.  C     Malachi  p.  Soper,  8  Bing. 

471.  2  Cromp.  &  M.  2a  N.  R.  S71.    IS  Leg.  Obs.  124.  S.  C. 
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What  may  be  tlie  defei»daiit  is  not  allowed  to  give  in  evidence  th^  truth  of  tbe 
f*^^  b  drf  d-  ^lefiunatory  matter,  without  a  special  plea  of  justification,  yet  he  may 
ant,  on  general  prove  ou  the  plea  of  not  guilty,  IB  mitigation  of  damages,  such  facts 
tlorof  d«mj^  and  circumstances  as  shew  a  ground  of  suspicion,  not  amounting  to 

actual  proof  of  the  guilt  of  the  pkintiff  * :  and  in  an  action  for  a  Ubel^ 
he  may  give  in  evidence  on  the  plea  of  not  guilty,  in  mitigation  of 
damages,  that  before  and  at  tSie  dme  of  the  publication  of  the  libel, 
the  plaintiff  was  generafly  suspected  to  be  guilty  of  tiie  crime  imputed 
to  him;  and  that,  on  account  of  the  suspicion,  his  relations  and 
acquuntance  had  ceased  to  associate  with  him^.     The  defendant 
may  also  give  in  evidence  on  such  plea,  not  only  that  there  were 
rumours  and  reports  of  the  same  tenor  as  in  the  supposed  libel, 
previoudy  current,  but  ^at  the  substance  of  the  libeUous  matters  had 
been  published  in  a  newt^Mtper;  and  he  is  not  required  to  lay  a  basis  for 
this  evidence,  by  producing  the  newspaper  at  the  trial  ®.    And  though 
the  publication  of  preliminary  or  ex  parte  proceedings,  contuning 
defamatory  matter,  is  not  justifiable  <^,  yet  in  an  action  for  a  libel, 
purporting  to  be  a  report  of  a  coroner's  inquest,  evidence  of  the 
correctness  of  the  report  is  admissible,  under  the  plea  of  not  guilty, 
in  mitigatfon  of  damages  * ;  but  no  evidence  of  the  truth  or  folsehood 
of  the  fiicts  stated  at  the  inquest  is  admissible  on  either  side  ®.    So, 
in  an  action  for  a  libel,  a  defendant  may  give  in  evidence  on  the 
plea  of  not  guilty,  in  mitigation  of  damages,  other  libels  published  of 
him  by  the  plainti£P,  relating  to  the  same  subject';  but,  in  order  to 
the  admission  of  such  libels  in  evidence,  it  must  be  distinctly  shewn 
that  they  relate  to  the  subject  of  the  libel  complained  of.    So,  in  an 


*  Peake's  EvidL  5  Ed.  d08;   and  aee 
V.  Moor,  1   Maule  &   S.  284. 


Wyatt  V.  Gore,  Holt  2^  PrL  806,  7. 
Sims  V.  Kjnder,  1  Car.  &  P.  879.  per 
Bai,  Cb.  J.  Jones  0.  Stevens,  11  Price, 
236. 

^  Earl  of  Leicester  o.  Walter,  2  Campb. 
851.  per  Sir  J.  Mtm^idi,  Ch.  J. 

"^  Wyatt  V,  Gore,  Holt  Nl   PH.  299. 

per  G^bbst  Ch.  X  ;  but  see  Finneily  o. 

Tipper,  2  Campb.  72. 76.  per.Sir  J.  Ma$u- 

JUd,  Ch.  J.  WaiOunan  o.  Weaver,  DowL 

&  R.  Af.  Pri.  la  jMT  Mbott,  Ch.  J. 

'  Bex  V.  Lee,  6  Esp.  Rep.  128.  Rex 
0.  Fisher,  2  Campb.  668.  Rex  v.  Flint,  I 
Bam.  &  AM.  879.  Ponoan  v.  Thwaites, 
S  Barn.  &  a  556«  M8.  Row.  BvidL  2 
Ed.  297. 


*  East  o.  Chi^man,  1  Moody  &  M.  46. 
2  Car.  A  P.  670.  S.  C  ;  and  see  Rex  v. 
Bradley,  2  Man.  &  R.  1 62.  Robertson  tr. 
Maedougall,  1  Moore  &  P.  692.  4  Bing. 
670.  S.  C.  Ptttison  o.  Jones,  8  Car.  ie 
P.  888.  Dance  o.  Robson,  1  Moody  & 
M.  294.  Finden  o.  Westlake^  id.  461. 
Charlton  o.  Watton,  6  Car.  &  P.  886.  per 
PaUeaon,  J.     Rose  Evid.  2  Ed.  297. 

'  May  V.  Brown,  8  Bam.  &  C  1 18.  4 
DovL  &  R.  670.  S.CTaxpley  v.  BUd>ey,  2 
Bing.N.R.4S7.  2Scott,642.  I  Hodges, 
414.  7  Car.  &  P.  895.  S.  C. ;  and  see 
Finnerty  v.  Tipper,  2  Campb.  77.  Wakky 
V.  Johnson,  Ry.  A  Mo.  422.  MoscttI  9. 
LawsoD,  7  Cbr.  &  P.  82.  Watts  o. 
Fraser,  id,  869.  per  Ld.  Denman, 
Ch.  J. 
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action  for  a  libel  in  a  newspi^r,  the  defendant  was  idlowed^  under 
the  plea  of  not  guilty,  to  shew  in  mitigation  of  damages,  that  he 
copied  the  statement  from  another  newspaper* ;  but 'was  not  allowed 
to  shew  that  it  had  appeared  concurrently  in  several  other  news- 
papers K  So,  the  defendant  in  such  an  action  cannot  go  into  evidence, 
in  mitigation  of  damages,  to  shew  that  the  same  libel  had  appeared  in 
another  newspaper,  from  which  the  plaintiff  had  already  recovered 
damages ;  but  the  defendant  may  shew  that  he  copied  the  libel  from 
another  newspaper,  and  omitted  several  passages  contained  in  that 
newspaper,  which  reflected  on  the  character  of  the  plaintiff  ^  And  the 
defendant  cannot,  under  the  plea  of  not  guilty,  give  evidence  of  any 
fact,  in  mitigation  of  damages,  which  would  be  evidence  to  prove  a 
justification  of  any  part  of  the  libels 

It  was  formerly  holden  to  be  a  good  defence  to  an  action  for  words,  For  repeating 
that  the  defendant  was  only  the  repeater  of  the  words,  and  that  he  ^y  RnoXr. 
named  the  author  of  them  at  the  time,  and  stated  that  he  had  heard 
them  uttered  ^ ;  but  such  defence  must  have  been  specially  pleaded  ^. 
And  it  was  not  competent  for  the  defendant,  under  the  plea  of  not 
guilty,  to  offer,  in  mitigation  of  damages,  evidence  that  the  specific 
facts  in  which  the  slander  consisted,  and  for  which  the  action  was 
brought,  were  communicated  to  him  by  a  third  person  ®.  The  words 
actually  uttered  by  the  third  person,  and  not  merely  the  substance  of 
them,  must  also  have  been  proved,  so  as  to  furnish  the  plaintiff  with 
a  cause  of  action  against  such  third  person^;  and  it  must  have  been 
shewn  that  the  defendant  believed  the  words  to  be  true,  and  that  he 
spoke  them  on  a  justifiable  occasion  s.  In  a  late  case,  however,  it 
was  holden,  that  in  an  action  for  the  publication  of  a  Hbely  reflecting 
on  the  character  of  an  individual,  the  defendant  could  not  justify  the 
publication,  by  pleading  that  the  libellous  matter  was  communicated 
to  him  by  a  third  person,  whose  name  he  disclosed  at  the  time  of  pub- 


*  Saunders  v.  Mills,  6  Bii^.  213.  8 
Moore  &  P.  5Sa  &  C. 

^  Creevy  o.  Carr,  7  Car.  &  P.  64. 

'  Vessey  v.  Pike»  S  Car.  &  P.  512. 

^  Earl  of  Northampton's  Case,  12  Co. 
1SS»  4 ;  and  see  Davis  v.  Lewis,  7  Dumf. 
&  E.  17.  19.  per  Ld.  i^o^yofi,  Ch.  J. 
Maitland  v.  Gouldney,  2  East,  426.  MilU 
V.  Spencer,  Holt  Ifi,  Pru  638.  Row;. 
Evid.  2  Ed.  298. 

«  MiUs  V.  Spencer,  Holt  NL  Fru  588. 


per  Gibbs,  Ch.  J. ;  and  see  2  Bos..&  P. 
225.  (a.)  2  SeL  iVl  Pri  6  Ed.  1282. 
Stockley  v.  Ckment,  4  Bing.  162.  167. 
12Moore^881.  S.C.;  andseeTiddiVtM;. 
9  Ed.  661, 2.  1  Chit  PL  488. 

'  Maitland  o.  Gouldney,  2  East,  426  ; 
and  see  Lewia  tK  Walter,  4  Bam.  Sl  Aid* 
605.  McGregor  «.  Thwaites,  8  Bam.  & 
C.  24. 

>  M*Pherson  ti.  Daniels,  10  Bam.  &. 
a  268.  5Man.  &  R.  251.  S.a 
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lication*.  And  in  a  subsequent  case^  it  was  ruled,  in  an  action  for 
verbal  slander,  that  if  a  defendant,  at  the  time  of  speaking  the  words, 
give  up  the  name  of  the  person  from  whom  he  heard  them,  this  is  no 
ground  of  defence  on  the  general  issue ;  but  if  he  prove  at  the  triid, 
that  he  did  in  fact  hear  them  from  that  person,  it  will  go  in  mitigation 
of  damages. 
For  pubBibing  Whether  the  publication  of  the  proceedings  of  a  court  of  justice, 
J'^^I^^JJ^yP^     when  those  proceedings  contain  defamatory  matter,  is  privileged,  has 

never  been  solemnly  decided;  but  the  inclination  of  the  courts 
appears  to  be  against  the  existence  of  such  a  privilege  ^ :  And  it 
having  been  made  a  question,  whether  the  matter  of  justification,  if 
available,  ought  not  to  be  pleaded  ^,  it  has  been  usual  to  plead  it,  in 
cases  of  this  nature.  When  words  are  actionable  in  themselves,  a 
traverse  of  the  special  damage  is  immaterial  and  improper  * ;  but 
when  they  are  not  actionable,  and  the  gist  of  the  action  is  special  da- 
mage, it  may  it  seems  be  traversed  *.  In  an  action  on  the  case  for  a 
tnaliciaus  prosecutioHj  the  plea  of  not  guilty  puts  in  issue  the  fact  of 
the  prosecution,  and  want  of  probable  cause':  but  in  an  action  for 
maliciously  proceeding  to  outlawry,  the  plea  of  not  guilty  puts  in 
issue  the  existence  of  probable  cause  only,  and  not  the  reversal  o£  the 
outlawry  fl^. 

In  an  action  for  an  escape^  it  is  declared  by  a  late  statutory  rule  of 
pleading  ^  that "  the  plea  of  not  guilty  will  operate  as  a  denial  of  the 
neglect  or  default  of  the  sheriff  or  his  officers,  but  not  of  the  debt, 
judgment,  or  preliminary  proceedings.'*  And,  by  the  statute  8  &  9  W. 
III.  c.  27.  §.  6.  *^  no  retaking  on  fresh  pursuit  shall  be  given  in  evi- 
"  dence,  on  the  trial  of  any  issue,  in  any  action  of  escape  against 
"  the  marshal,  &c.  unless  the  same  shall  be  specially  pleaded ;  nor 


For  maliciout 
prosecution. 


Forcfctpe. 


*  De  Cretpigny  o.  WeUeiley,  S  Moore 
&  P.  696.  6  Biog.  898.  S.  C 

*>  Bennetts.  Bennett,  6  Car.  &  P.fiSS. 
ptr  AUenoUfB, 

«  Stiles  V.  Kokes,  7  East,  49S.  Carr 
o.  Jones,  9  Smith,  491. 60S.  &  C.  Lewis 
V.  Clement,  8  Bam.  &  Aid.  70S.  Lewis 
ti.  Walter,  4  Barn.  &  Aid.  606.  618. 
Dnncan  v.  Thwaites,  8  Bam.  &  C.  666. 
688.  Flint  v.  Pike,  4  Ban.  &,  C  478. 
476.  481 ;  bat  see  Curry  v.  Walter,  1 
Esp.  Rep.  466.  1  Bos.  &  P.  6S6.  S.  C. 
Rex  V,  Wright,  8  Durof.  &  E.  298; 
and  see  7  East,  604.       8  Smith,  60S. 


S.  C.  Rex  V.  Fisher,  8  Campb.  66S. 
Duncan  v.  Thwaites,  8  Bam.  &  C. 
666.  688. 

*  Curry  o.  Walter,  1  Bos.  &  P.  685. 

^  Smith  V.  Thomas,  4  Dowl.  Rep.  888. 
8  Scott,646.  1  Hodges,  868. S.  C ;  andsee 
Portero.  Izat,  1  Tyr.  &  6. 689.  Ante,  860. 

'  Cotton  o.^  Brown,  4  Ner.  A  M.  881. 
8Ad.A,£.818.  1  Har.  &  W.  419.  S. C 

'  Drammood  v.  FSgou,  8  Bing.  N.  R. 
114.  8  Scott,  888.  1  Hodges,  190.  S.  C. 

'R.«.H.4W.IV.Cii«.ni^.IV.§  L 
6  Bam.  &  Ad.  Append,  ix.  10  Bing.  471. 
8  Cromp.  ft.  M.  88. 
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**  sbilU  any  special  plea  be  received  or  allowed,  unless  oath  be  first 

**  made  in  writing  by  the  defendant,  and  filed  in  the  proper  office,  that 

**  the  prisoner,  for  whose  escape  such  action  is  brought^  did  escape 

**  without  his  consent,  privity  or  knowledge."  *     In  an  action  on  the  Against  carriers. 

case  against  a  carrier^  it  is  declared  by  the  above  rule  ^,  that  **  the  plea 

of  not  guilty  will  operate  as  a  denial  of  the  lods  or  damage,  but 

not  of  the  receipt  of  the  goods  by  the  defendant,  as  a  carrier  for  hire, 

or  of  the  purpose  for  which  they  were  received."     And  where  an 

action  was  brought  against  a  carrier,  for  the  loss  of  goods  above  the 

value  of  ten  pounds,  a  defence  under  the  statute  1 1  Geo.  IV.  &  1  W. 

IV.  c.  68.  §  1.  that  the  value  of  the  goods  was  not  declared  at  the 

time  of  delivering  them  to  the  carrier,  must  be  specially  pleaded,  and 

cannot  be  given  in  evidence  under  the  general  issue  ^, 

The  late  statutory  rules  do  not,  we  have  seen  ^,  contain  any  parti-  pieas  in  actions 
cular  directions  as  to  the  mode  of  pleading  in  the  action  of  replevin^  ^^^"^  ^^ 
or  trespass  to  the  person ;  though  these  actions  are  subject  to  the  statutory  rules. 
general  rules  and  regulations  applicable  to  all  pleadings  :  and  it  is  ob- 
servable, that  by  one  of  these  latter  rules  ®,  avowries  and  cognizances 
founded  on  one  and  the  same  principal  matter,  but  varied  in  statement, 
description,  or  circumstances  only,  (and  pleas  in  bar  in  replevin  are 
within  the  rule,)  are  not  to  be  allowed.    In  an  action  of  replevin^  in  replevin. 
the  general  issue,  we  have  seen'',  is  noncepitfi;  by  which  the  de- 
fendant puts  in  issue  not  only  the  taking  of  the  cattle  or  goods,  but 
also  the  taking  in  the  place  mentioned  in  the  declaration  \    And  the 
defendant  in  this  action,  we  have  also  seen  ^,  may  plead  property  in 
himself^,  or  a  third  person^,  the  question  of  property  not  being  in 
issue  on  the  plea  ofnoncepit^;  and  where  he  goes  for  a  return  of  die 
cattle  or  goods,  he  may  arow,  or  make  cognizance^  &c.  as  stated  in  a 
former  part  of  this  chapter  ™. 

*  As  to  the  form  of  the  tffidami^  see  '  AnU^  8S9. 

West  V.  Eyles,  %  Blac  Rep.  1059 ;  and  *   Append,  to  Tidd  Prac»  9  Ed.  Chap. 

see  Tidd  Prac  9  Ed.  649, 50.  1  Chit.  PI  XLV.  §  64. 

484.  ^  Johnson  o.  WoUyer,  1  Str.  507;  and 

^  R.  PIC.  H.  4  W.  IV.  Oue,  i^.  IV.  §  see  Anon.  2  Mod.  199.    1  Wins.  Saund. 

1.  5  Bam.  &  Ad.  Append,  ix.   10  Bing.  847.  (1.)  1  Chit  PI  5  Ed.  5S7.  Steph« 

471.  SCromp.  &  M.88.  PI  1  Ed.  188,  4. 

*"  Syms  {pr  Simms)  v.  Chaplin,  1  Nev.  *  Ante,  880. 

&  P.  129.  18  Leg.  Obs.  44.  S.  C;  and  ^  Com.  Dig.  tit.   PUader,  8  K.  12 

for  the  form  of  the  plea,  see  1  Chit  Jun.  Gilb.  Rep.  150.  S  Chit  PI  1044. 

PI.  284.  '  »  Gilb.  Dist.  4  Ed.  148,  9.  1  Chit  PL 

^  Ante,  SS7.  5  Ed.  188.  Steph.  PL  1  Ed.  184.  k. 

'  R.  Pi.  Gen.  H.  4  W.  IV.  reg,  5.  6  "  Ante,  SSO ;  and  see  Tidd  Prac.  9  Ed. 

Bam.    &  Ad.  Append,  iii.   10  Bing.  465.  645.   1  Chit.  i*L  4W, 
2Cromp.  &M.  14. 
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Intresptsito 
the  person. 


In  trespasi 
gwire  cUnuum 


Inattacttonof  tresfMssio  thepersMm,  diepfeftofiidtfnSty  nay  be 
properly  pleaded,  if  the  defendant  conmutted  ao  asaank,  balteiy,  or 
impriaoiuiientf  &c. ;  but  if  be  did,  aMtter  of /a«<i^ataon  or  €»eme 
mu3t  be  pleaded  speciaily  •.  So  vbene  Ibe  plaiotiff,  faeiiig  in  euatody 
of  tbe  OMirabal  of  the  King's  Bendi»  baa  been  charged  in  execution 
on  an  attachment  iiauing  out  of  tbe  coort  of  Exchequer^  at  the  in* 
stance  of  the  defendant,  there  mnst,  it  seems,  be  a  special  plea  of  jna* 
tification  under  such  writ  ^.  And  the  defendant  mutt  |dead  specially 
a  release  S  or  other  matter  in  discharge  of  the  cause  of  action  ^. 

In  actions  of  treipass  quart  cIoumum  /regit,  it  was  Ibnneily  neces- 
sary for  the  plaintiff  to  prove,  under  the  genend  issue,  not  only  the 
committing  of  the  trespass  complained  of,  but  also  his  possessian,  and 
right  of  possession,  of  the  place  where  it  was  committed :  and  libemm 

m 

tenementum,  or  other  evidence  of  title  or  right  to  the  possession,  ought 
have  been  given  in  evidence  under  the  general  issue  ^.  But  tbe  de- 
fendant could  not  have  justified,  under  the  general  issue,  cutting  the 
posts  and  rails  of  the  plaintiff,  though  erected  upon  the  defendant's 
own  land,  there  being  no  question  raised  as  to  the  property  remain- 
ing in  the  plaintiff'^.  And,  by  a  late  statutory  rule  of  pleading  < ,  it  is 
declared  tbat  "  in  actions  of  trespass  quare  claumrn  fregity  tbe  plea 
of  not  guilty  shall  operate  as  a  denial  that  tbe  defendant  committed 
the  trespass  alleged  in  the  place  mentioned,  but  not  as  a  deniid  of  the 
plaintiff's  possession,  or  right  of  possession  of  that  place,  which,  if  in- 
tended to  be  denied,  must  be  traversed  specially."  In  this  action, 
therefore,  the  defendant  must  deny  the  plaintiff's  possession  of  the 
locus  in  quOf  or  that  it  is  the  close  of  the  plaintiff,  if  necessary  for  his 
defence  ^;  or  he  must  set  up  a  right  to  the  possession,  or  other  matter 
in  juHificaium  or  excuse  of  the  trespasses  complained  of,  specially ' : 


*  Co.  Lit  882,  S.  Rol.  Afar.  688.  E. 
^  Briant  «.  Cluttoa,  1  Meeion  9l  W. 

408.  6  DowL  Rep.  66.  18  Leg.  Oht. 
116.  S.  (X  per  ParketBoBand,  Mod  Jlder- 
Mfn,  B. ;  Ld.  Abingtr,  Ch.  6.  dtsfoUienie, 
<"  Com.  Dig.  tit  Pleatter,  S  M.  18.  9 
Went  16.  S  Chit  PL  900.  1068. 

*  Bird  p.  Randal],  3  Bur.  1868;  and 
see  Tidd  Prac  9  Ed.  668.  1  Chit  PL 
438. 

*  Bartholomew  v.  Ireland,  Andr.  108. 
Lambert  v.  Stroother,  Willes,  888.  Dodd 
0.  Kyffin,  7  Dumf.  &  £.  364.  Argent 
V.  Durrant,  8  Dumf.  &  £•  408.  Pearce 
V.  Lodge,  18  Moore,  60.      Johnson  v. 


Howson,  8  Man.  &  R.  886. 

f  Welsh  V,  Nash,  8  East,  404;  and 
Tidd  Prae.  9  Ed.  668. 

*  R,  PI.  H.  4  W.  IV.  Tntpau,  r^ 
V.  5  8.  6  Bani.  U  Ad.  Append.  i]u  10 
Bing.  471.  8  Ciwnp.  &  M.  88. 

I"  Hughes  o.  Hughes,  1  Tyr.  &  Q.  4. 
8  Cromp.  M.  &  R.  668.  4  DovL  Rep. 
688.  1  Gale^  808.  8.  C  ;  and  see  Smith 
V.  Edwai^  1  Har.  dt  W.  497.  4  DowL 
Rep.  681.  11  Leg.  Obs.  408,  4.  S.  C 

>  Co.  Lit  888,8.  SRoI.  Abr.  688.  B. 
Hallet  V.  Birt,  18  Mod.  180.  Pearcy  v. 
Walter,  6  Car.  &  P.  888. 
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and  tfaedeftnAoit  iniist  pkadspeeiaUy  a  releeae  %  ot  odier  matter,  in 
discharge  of  the  action  \  And  where,  to  a  deelaiatioii  for  lireakiDg  and 
enteriog  the  plaintifrs  doae,  the  defendant  pleaded  first,  not  guilty ; 
seeondljr,  that  die  dose  waa  not  the  close  of  the  plaintiff;  andthirdly, 
that  the  close  was  the  soil  and  freehold  of  the  defendant;  the  court 
held  that  eyidence  of  possession  was  sufficient  to  entitle  the  plaintiff 
to  a  yerdict  on  the  second  plea  ^ 

In  an  action  of  trespass  quare  elaumm  fregUt  where  the  defendant  Fleu  of  righu 
pleads  a  right  of  way  with  carriages  and  cattle,  and  on  foot,  in  the  ^o,^n'^f 


same  plea,  and  issue  is  taken  there<m,  it  is  declared  by  a  late  statutory  ^^f  &c.  how 

coDstruedy  and 

rale  ^t  that  "  the  plea  shall  be  taken  distributively ;  and  if  a  right  of  effect  of  verdict 
way  with  catde,  or  on  foot  only,  shall  be  found  by  the  jury,  a  verdict  ^'*®'^°* 
shall  pass  for  the  deft^dant,  in  respect  of  such  of  the  trespasses  proved 
as  shall  be  justified  by  the  right  of  way  so  found,  and  for  the  plaindff 
in  respect  of  such  of  the  trespasses  as  shall  not  be  so  justified."  Under 
this  rule,  where  a  defendant  pleaded  a  right  of  way  for  the  inhabitant 
householders  of  M.  to  carry  goods,  and  fetch  water,  and  the  jury 
found  that  they  had  a  right  of  way  to  fetch  water,  and  to  water 
horses,  but  n^^adved  the  right  of  way  to  carry  goods,  the  court 
held  that,  as  to  the  right  of  way  for  fetching  water,  a  verdict  should 
be  entered  for  the  defendant,  and  as  to  the  carrying  of  goods  for 
the  plaindff;  and  that,  as  to  the  watering  of  horses,  the  verdict  was 
inoperadve  ^4  And  in  trespass  and  assa/uU,  if  the  defendant  justify 
more  assaults  than  are  charged  in  the  declaration,  he  will  not  be  re- 
quired to  prove  the  whole  of  his  justification  ^  It  is  also  a  nde  >,  that 
"  where,  in  an  action  of  trespass  quare  clausum  Jregit,  the  defendant 
pleads  a  right  of  common  of  pasture  for  divers  kinds  of  catde,  ex,  gr. 
horses,  sheep,  oxen,  and  cows,  and  issue  is  taken  thereon,  if  a  right  of 
common  for  some  particular  kind  of  commonable  catde  only  be  found 
by  the  jury,  a  verdict  shall  pass  for  the  defendant,  in  respect  of  such 
of  die  trespasses  proved  as  shall  be  justified  by  the  right  of  common 
so  found,  and  for  the  plauntiff,  in  respect  of  the  trespasses  which 
shall  not  be  so  justified :  And  in  all  actions  in  which  such  right  of 
way  or  common  as  aforesaid,  or  other  similar  right,  is  so  pleaded 

*  Com.  Dig.  tit.  Pteader,  3  M.  12.    8  *  Knight  o.  Woore,  7  Car.  &  P.  268. 

Chit  PL  980.  a  Bing.  N.  R.  8.     8  Scott,  826.  8.  C. 

^  Bird  V.  Randall,  8  Bur.  1868.  '  Addnton  v.  Wame,  8  DowL  Rep. 

*"  Heathv.  Maward,2Bing.  N.  R.98.  488.  1  Cromp. M.  & R. 827.  6Tyr.Rep. 

2  Scott,  160.  1  Hodgea,  198.  S.  a  481.  9  Leg.  Oba.  491.  S.  C 

<  B.  K.  H.  4  W.  IV.  Tretptm,  rtg,  «  R.  PI  H.4  W.  IV.  Trt^HUt,reg.V. 

V.  ^  4.    6  Bam.  &  Ad.  Append,  z.  10  ^  6,  6.  5  Bam.  Sc  Ad.  Append,  z.   10 

Bing.  471.  2  Cromp.  &  M.  24.  Bing.  472.  2  Cromp.  A,  M4  24w 
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In  tresptsscfe 
bonit  a^HHia- 
tii. 


that  the  allegations  as  to  the  extent  of  the  right  are  capable  of  being 
construed  distribtttively,  they  shall  be  taken  distributively."* 

In  trespass  de  bonis  asparUUis,  it  was  formerly  incumbent  oa  the 
plaintiff  to  prove,  on  the  general  issue,  his  property  in  the  goods  men- 
tioned in  the  declaration  \  But,  by  a  late  statutory  rule  of  pleading  ^, 
it  is  declared  that  "  in  actions  of  trespass  de  bonis  asporUUis,  the 
plea  of  not  guilty  shall  operate  as  a  denial  of  the  defendant  having 
committed  the  trespass  alleged,  by  taking  or  damaging  the  goods 
mentioned,  but  not  of  the  plaintiff's  property  therein :"  and  matter 
of  justi/Scation  or  excuse  must  be  specially  pleaded  in  this  action,  as 
well  as  a  release,  or  other  matter  in  discharge  of  it.  In  trespass  for 
seizing  goods,  in  the  possession  and  apparent  ownership  .of  the 
plaintiff^  the  defendant  cannot  set  up  the  title  of  a  third  person,  to 
defeat  the  action ;  for  it  would  lead  to  great  confusion,  if  a  defendant 
were  allowed  to  set  up  the  title  of  others  to  goods  which  were  not  his 


own 


In  what  cases 
general  issue 
may  be  pleaded, 
by  act  of 
parUamenL 


In  actions  for 
distresses  for 
poor  rates. 


Regularly,  by  the  common  law,  where  a  man  doth  any  thing  by 
force  of  a  warrant  or  authority,  he  must  plead  it  specially  ®.  But 
in  order  to  protect  ministers  and  officers  of  justice,  in  the  execution 
of  their  offices,  and  to  prevent  the  prolixityi  difficulty  and  expense  of 
special  pleading,  they  are  in  many  cases  allowed  by  statute  to  plead 
the  general  issue,  and  give  the  special  matter  in  evidence.  Thus,  by 
the  statute  43  Eliz.  c.  2.  §  19  ^  "if  any  action  of  trespass^  or  other 
**  suit,  shall  happen  to  be  attempted  and  brought  against  any  person  or 
**  persons,  for  taking  of  any  distress,  making  of  any  sale,  or  any  other 
**  thing  doing  by  authority  of  that  act,  the  defendant  or  defendants 
«  in  any  such  action  or  suit  shall  and  may  either  plead  not  guilty, 
*'  or  otherwise  make  avowry,  or  cognizance,  or  justification,  for  the 


*  For  cases  in  which  the  issue  in  tre$' 
pau  has  been  holden  to  be  £?isible^  see 
Richards  v.  Peake,  2  Bam.  &  C.  916. 
Bassett  o.  Mitchell,  8  Bars.  &  Ad.  09. 
Tapley  o.  Wainwright,  6  Barn.&  Ad.  896. 
2  Nev.  dt  M.  697.  &  C.  Phythian  (or 
Pythian)  o.  White,  1  Meeson  Sl  W. 
216.  4  Dowl.  Rep.  714.  1  Tyr.  &  G. 
516.  &  C. 

I"  Tidd  Prac.  9  Ed.  662. 


"  R.  PL  H.  4  W.  Tr€^ta»t,reg.  V.  § 
8.  6  Bam.  &  Ad.  Append,  x.  10  BIng. 
471.  2  Cromp.  &  M.  24. 

^  Nelson  o.  Cherrill,  1  Moore  &  S.  452. 
8  Bing.  816.  S.  C 

*  Co.  Lit  888;  and  see  Tidd  Prac  9 
Ed.  658,  8. 

'  This  seems  to  have  been  the  first  in- 
stance in  which  the  general  issue  was  given 
by  act  of  parliament 
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of  the  said  distresses,  making  of  sale,  or  other  tKing 
doing  hy  virtue  of  that  act ;  alleging  in  such  avowry,  cognizance^ 
'*  or  justification,  that  the  said  distress,  sale,  trespass,  or  other  thing, 
"  whereof  the  plaintiff  or  plainti£&  complained,  was  done  by  authority 
**  of  that  act,  and  according  to  the  tenor  purport  and  effect  of  that 
**  act,  without  any  expressing  or  rehearsal  of  any  other  matter  or  cir- 
**  cumstance  contained  in  that  act.**  On  this  statute  it  has  been  holden, 
that  in  trapass  against  overseers,  for  taking  a  distress  for  poor  rates, 
every  matter  of  defence  may  sdll  be  given  in  evidence  under  the 
general  issue*;  and  a  defence  that  the  goods  taken  were  not  the 
goods  of  the  plaintiff,  need  not  therefore  be  pleaded. 

By  the  statute  7  Jac.  I.  c.  5.  <<  if  any  action,  bill,  plaint,  suit  upon  Against Juttices 
**  the  case,  tresptuty  battery  or  false  imprisonment,  shall  be  brought  ^Qg^^u^&c. 
**  in  any  of  his  majesty's  courts  at  Westmmster  or  elsewhere,  against 
**  any  justice  of  the  peace,  mayor  or  bailiff  o£  city  or  town  corporate* 
**  headhorough,  port'-reeve,  constable,  &c.  for  or  concerning  any  matter 
'*  cause  or  thing,  by  them  or  any  of  them  done,  by  virtue  or  reason  of 
**  their  or  any  of  their  office  or  offices,  that  it  shall  be  lawful  to  and 
"  for  every  such  justice  of  peace,  mayor,  bailiff,  constable,  or  other 
"  officer  or  officers  therein  before  named,  and  all  others  which  in 
*<  their  aid  and  assistance,  or  by  their  commandment,  shall  do  any 
thing  touching  or  concerning  his  or  their  office  or  offices,  to  plead 
the  general  issue,  that  he  or  they  are  hot  guilty,  and  to  give  such 
^  special  matter  in  evidence  to  the  jury  which  shall  try  the  same, 
^  which  special  matter  being  pleaded  had  been  a  good  and  sufficient 
**  matter  in  law  to  have  discharged  the  said  defendant  or  defendants 
**  of  the  trespass,  or  other  matter  laid  to  his  or  their  charge."  In  an 
action  of  trespass  and  fidse  imprisonment,  a  constable  may  justify 
under  the  general  issue,  though  he  acted  widiout  a  warrant,  provided 
there  was  a  reasonable  charge  of  felony  made,  although  he  after- 
wards discharge  the  prisoner,  without  taking  him  before  a  magis- 
trate, and  although  it  should  turn  out  in  fact  that  no  felony  was 
committed  ^ :  but  a  private  individual  who  makes  the  charge,  and 
puts  the  constable  in  motion,  cannot  justify  under  the  general 
issue ;  he  must  plead  the  special  circumstances  by  way  of  justifi- 

*  Haioe  v.  Dvrey,  6  Nev.  &  M.  856;  house  v.    Elliott,   6  Durnf.  &  E.  SI  5. 

and  see  staf.  SI  Jae.  I.  c.   12.  §  8.  fay  Hobbs  v,  Branscombe,  8  Campb.  480. 

which  overseers  are  declared  to  be  entitled  M'Clougban  o.   Clayton,  Holt  i\^  PrL 

to  the  benc6t  of  die  stat  7  Jac.  I.  c.  5.  as  478.     Bednrith  p.  Philby,  6  Bam.  &  C. 

to  pleading  the  general  issue,  in  actions  686.  9  Dowl.  &  R.  487.  S.  C ;  and  see 

against  justices,  &c.     Pott,  880.  Tidd  Prac,  9  Ed.  653. 
'  ^  Samuel  v.  F^ync,  Doug.  859.    Stone* 
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cation,  in  order  that  it  inay  be  seen  whether  his  siuipieions  were 
reasonable  ^ 
Against  church-      By  the  Statute  21  /oCf  L  c.  lis.  ^  **  all  churchwardenf,  and  persona 
ovenron&'&L     "  ^^^  *9vorn  mm,  executing  the  office  of  churchwardens^  and  all 

*'  overseers  of  the  poor,  and  all  others  which  in  their  aid  and  assist* 

'*  ance>  or  by  their  commandment,  shall  do  any  thing  touching  or 

*'  concerning  his  or  their  office  or  offices,  shall  be  enabled  to  receive 

'<  and  have  such  benefit  and  help,  by  virtue  of  the  said  act  of  7  Joe. 

<<  I.  c.  ^«  to  all  intents  constructions  and  purposes,  as  if  they  had 

Against  persons  «  been  specially  named  therein*"    The  provisions  of  the  statute  21 

pubUc^noploy.     ^^'  ^*  ^'  ^^*  ^  extended  by  the  42  Geo.  XXL  c.  85.  |  6.  to  all 

menu,  &c.         persons  having,  or  holding,  or  exercising,  or  being  employed  in  any 

public  employment,  or  in  any  office  station  or  capacity,  either  civil 

or  military,  either  in  or  out  of  this  kingdom,  and  having,  by  virtue 

thereof,  power  or  authority  to  commit  persons  to  safe  custody. 

Against  officers  And  there  are  similar  provisions  in  other  statutes,  relating  to  officera 

excis!^^?^'^     of  the  customs  ^9  and  excise  ^:  officers  of  the  army^  naoy^  and  ma>^ 

finest;  members  and  ministers  of  courts  martial  U  commissioners 
for  the  affairs  of  taxes  s,  and  commissioners,  or  assistant  commis- 
sioners, under  the  poor  law  amiendment  act  '^,  &c« 
For  irregular  By  the  Statute  11  Geo,  II,  c.  19.  §  21.  for  the  more  effectual  se- 

IS  resses.  curittg  the  payment  of  rents,  and  preventing  frauds  by  tenants,  '*  in 

'<  all  actioJi»  oS  trespass^  or  upon  the  easet  to  be  brought  against  any 
**  person  or  persons  entitled,  to  rents  or  services  of  any  kind,  his  hec 
"  or  their  bailiff  or  receiver,  or  other  person  or  persons,  relating  to 
'*  any  entry  by  virtue  of  ihat  act  or  otherwise,  upon  the  premises 
*^  chargeable  with  such  i<*ents  or  services,  or  to  any  distress  or 
''  seiaure^  sale  or  diapos  al  of  any  goods  or  chattels  thereupon,  it 
**  shall  and  may  be  lawfuli  to  and  for  the  defendant  or  defendants  in 
<<  such  actions  to  plead  tlie  general  issue,  and  give  the  special  mat* 
'^  ter  in  evidence.."  This  statute  does  not  it  seems  extend  to  a 
seizure  for  a  heriot  coistom';  and  in  trespass  for  taking  goods, 
where  the  defence  ia  a  distress  for  rent,  after  a  clandestine  removal 
off  the  premises^  it  must  be  pleaded  specially,  and  cannot  be  given 

*  M^'Clougban  o.   Clayton,  Holt  NL      c.  87.  §  2S. 

PrL  478 ;  and  see  Mure  v.  Kaje,  4 Taunt  *  6  Geo.  IV.  c.  108.  §  97. 

84.    Tidd  Prac  9  £d.  653.  Ml  Geo.  IV.  ^  I  W.  IV.  c  8.  §  58. 

t>  §  8.  *  48  Geo.  UI.  c.  99.  §  70. 

*  6  Geo.  IV.  0.108.5  97.  ^  4&5W.  IV.c.76.i  104. 

<i  7  &  8  Gea  IV.  c.  58.  §   115;   and  i  Lloyd  v.  Winton,    Barnes,    148.   8 

see  88  Geo.  III.  c.  70.  $  34.  S6  Geo.  III.       Wils.  28.  &  C.  Say.  Costo.  107. 
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in  evidence  under  the  general  issue*.  On  this  statute,  a  plea  of 
justification  in  treipasi^  as  a  distress  for  rent,  stating  that  the  plain- 
tiff held  and  enjoyed  the  locu»  m  quo  as  tenant  to  the  defendant,  at 
a  certain  rent,  without  shewing  any  reversion  in  him,  has  been 
holden  to  be  good  on  demurrer  \  And  where,  in  trespass  for  build- 
ing upon  and  heightening  the  plaintiff's  wall,  and  thereby  obstruct- 
ing his  light,  the  defendant  pleaded  the  general  issue,  and  having 
proved  at  the  trial  that  the  wall  was  a  party  wall,  and  that  he  had 
acted  under  a  bond  JUU  impression  that  the  provisions  of  the  build- 
ing act,  14  Geo.  III.  c.  78.  §  4d.  justified  him  in  raising  the  wall, 
the  plaintiff  was  nonsuited,  he  not  having  given  a  notice  of  action, 
as  required  by  f  100.  of  that  act,  the  court  held  that  the  evidence 

« 

was  properly  received  under  the  general  issue,  and  that  the  nonsuit 
was  right^* 

It  should  also  be  observed,  that  in  many  other  cases  the  defend-  In  other  cuet. 
ant  is  allowed,  by  subsequent  acts  of  parliament,  to  plead  the  general 
issue,  and  give  the  special  matter  in  evidence  at  the  trial  ^ ;  as  in  ac-         ^ 


*  Vauglan  v.DsTit,  1  Bip.  Rqpi  S67. 
Furneaux  r.  Fotheiby,  4  Campbw  196. 
Postman  v.  Harrell,  6  Car.  &  P.  226. 

^  Hooker  o.  Nye,  1  Cromp.  M.  &  R. 
258.  4Tyr.  Rep.  777.  S.  C;  and  see 
Tirigg  V.  Potta,  1  Cromp.  M.  &  R.  89. 
Same  «.  Same,  4  DovL  R.  266 ;  but 
Aia  plea  doea  not  seem  to  bave  been 
necewaiy;  as  tbe  defendant  migbt  have 
pleaded  not  guilty,  and  given  the  special 
matter  in  evideoce,  fay  the  atat  11  Geo.  IL 
c  19.  S  81- 

^  Wdb  V.  Ody,  7  Car.  ft  P.  22.  2 
Cfomp.H.ltR.  128.  61^.  Rep.  725. 
1  Gale^  137.  &  C ;  and  aee  Same  e. 
Same^  1  Meeaoo  &  W.  462.  1  Tyr.  & 
G.  715.  12  L^.  Obs.  100.  S.  a 

*  The  principal  statutes  by  vhich  the 
defimdant  ia  alhiwed  to  plead  the  general 
issue,  and  give  the  special  matter  in  e?i- 
denoe  at  tbe  trirf,  aboe  the  11  Geo.  IL  e. 
19.  §  21.  are  the  23  Geo.  II.  c  27.  $  38. 
(court  of  requesta*  act  for  Wettmkuur;) 
id.  e.  90.  $  24.  (the  like,  fin*  tbe  To«er 
hamlets;)  teC  c  88.  ^  18.  (Ac  Wu,  for 
JOtftav;)  14  Qeo.  ni.  c.  78.  $  100. 
(Building  act;)  89  Geo.  IILclviiLS  1& 


(for  regulating  the  ratea  of  portenge  in 
Londan,  &c.;)  id,  c  Izix.  §  186.  (WeM 
India  Dock  act;)  89  &  40  Geo.  UL  c. 
47.  (Hackney  Coach  act ;)  «/•  c  xlvii.  § 
151.  (London  Dock  act;)  43  Geo.  III.  c 
99.  $  70.  (relating  to  duties  under  tbe 
management  of  the  commissioners  for  the 
aflUfs  of  taxes;)  60  Geo.  UL  c.  4L  ^34. 
(Hmrkers'  &  Pedlars'  act;)  63  Geo.  III. 
c.  121.  S 87. (New Streetact;)  id.o.  127. 
§  12.  (for  recoTery  of  church  rates,  and 
tithes;)  55  Geo.  IIL  c  158.  §  54.  (re- 
lating to  postage  of  letters ;)  67  Geo.  IIL 
e.46.§  17.  (relating  to  copper  tokens,  Ac;) 
3Geo.IV.o.71.§6.  (toprerentthecnieland 
Improper  treatment  of  cattle;)  id.  c.  126. 
§  147.  (General  Turnpike  act ;)  ui.  o.  eti* 
$  80.  (relating  to  the  making  and  sale  of 
bread  in  London,  &c;)  4  Geo.  IV.  c.  62. 
J  62.  (reUting  to  duties  on  post  horses ;) 
6  Geo.  IV.  c.  16.  §  44.  (Bankrupt  act;) 
id.  e.  126.  §  84.  (rdatira  to  piloU  and 
pioli^;)  7  &8  Geo.  IV.  c.  29.  $  75. 
(nifltiyc  to  larceny,  &&;)  id.  c.  80.  §  41. 
(rriative  to  malicious  injuries  to  property;) 
a.  c.  lixT.  §  98.  (for  regulation  of  Uie 
uttemen   and  Kghtenaen  of  the  river 
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For  things  done 
in  pursuance  of 
court  of  requests* 
acts,&c. 


Prmnmt  author- 
izing persons 
to  plead  general 
issue,  by  act  of 
parliament. 


Observations 
thereon. 


Defendant  not 
aOowed  to  plead 
specially,  with 
general  issue 
given  by  statute. 


tions  for  things  done  in  pursuance  of  the  court  of  requests'  aets^ 
&c.  In  the  court  of  requests'  act  for  London^  (d9  &  40  Qeo.  III. 
c.  cIt.)  there  is  a  clause,  (§  18.)  authorizing  the  defendant,  when 
sued  for  any  thing  done  in  pursuance  of  that  act,  to  plead  the  gene- 
ral issue,  and  give  the  special  matter  in  evidence;  hut  this  act  is 
repealed  hy  the  5  &  6  W.  IV.  c.  xciv.  for  amending  and  consolidat- 
ing the  acts  for  the  recovery  of  small  debts  in  London^  &c.  and  there 
is  no  such  clause  in  the  latter  act. 

It  has  been  already  seen  *,  that  in  the  law  amendment  act^,  (which 
authorizes  the  judges  of  the  superior  courts  of  common  law  at  Wett" 
mmster^  or  any  etgA^  or  more  of  them,  by  any  rule  or  order  to  be  by 
them  from  time  to  time  made,  in  term  or  vacation,  to  make  altera- 
tions in  the  mode  of  pleading  in  the  said  courts,  and  in  the  mode  of 
entering  and  transcribing  pleadings,  judgments,  and  other  proceed- 
ings, in  actions  at  law,)  there  is  a  proviso^  that  "  no  rule  or  order 
**  made  in  pursuance  thereof,  should  have  the  effect  of  depriving  any 
"  person  of  the  power  of  pleading  the  general  issue,  and  of  giving 
'*  the  special  matter  in  evidence,  in  any  case  wherein  he  then  was, 
**  or  thereafter  should  be  entitled  so  to  do,  by  virtue  of  any  act  of 
*'  parliament,  then  or  thereafter  to  be  in  force."  On  this  pravUo^  it 
has  been  observed  by  a  learned  baron  <',  that  <  there  is  certainly  an 
inconvenience  arising  from  pleading  the  general  issue  imder  a  sta- 
tute, in  the  general  form  ;  and  perhaps,  in  such  a  case,  the  plaintiff 
might  take  out  a  summons  before  a  judge,  to  inquire  what  defence 
the  party  intended  to  set  up  under  it  ®.  The  judges,'  he  added,  *  were 
desirous  that  some  regrulations  should  be  made  as  to  the  form  in 
which  a  general  issue  under  a  statute  should  be  pleaded ;  but  they 
thought  they  were  prohibited  by  the  above  act  from  so  doing.' ^ 
Where  a  defendant  may,  by  sutute,  give  matter  of  justification  in 
evidence  under  the  general  issue,  as  in  trespass  for  breaking  and 
entering  the  plaintiff's  dwelling-house,  and  seizing  and  detaining  his 


of  requesU*  act  for  Weitmmtter).  Am^ 
for  other  statutes,  by  which  the  defendant 
is  allowed  to. plead  the  general  issuer  and 
give  the  special  matter  in  evidence  at  the 
trial,  see  the  Jiu2ex  to  Ruff^k^atTM  statutes^ 
voL  ix.  tit  General  ietuet  and  the  subse- 
quent  Indexes  thereto. 

*  Jnie^Sa^. 

*  8  &  4  W.  IV.  c.  4S.  §  1. 

""  Mr.  Baron  Aidentm,  in  Wells  v.  Ody, 
7Car.  &P.86, 


Thames;)  9  Geo.  IV.  c  60.  ^  48.  (i 
hting  to  importation  of  com;)  10  Geo. 
IV.  e.  44w$4I.  (Metropolitan  police  act;) 
11  Geo.  IV.  &  1  W.  IV.  c.  64.  ^  28. 
(Beer  act;)  4  &  5  W.  IV.  c.  49.  §  29. 
(rdadng  to  weighu  and  measures ;)  id,  c. 
76.  §  104.  (Poor  law  amendment  act;) 
6  &  6  W.  IV.  c.  60.  §  109.  (General 
Highway  act ;)  id.  c  76.  §  188.  (Muni, 
ctpal  corporation  act ;)  6  &  7  W.  IV.  c.  8. 
(Mutiny  act;)  and  id,c,  czxxvii.  $  86.  (court 
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goods,  the  defendant  will  not  be  allowed  to  plead  the  general  issue, 
and  also  a  special  plea  of  justification,  that  he  entered  the  house  as 
landlord,  to  seize  the  goods  on  a  distress  for  rent*. 


It  will  next  be  proper  to  notice  the  pleas  in  actions  by  and  against  Fleas  in  actions 
bankrupts,  and  insoleent  debtors,  or  their  respective  assignees;  and  UBkruptT'&c. 
against  executors  and  administraiorSf  or  heirs  and  devisees. 

The  bankruptcy  of  the  plaintiff**,  or  his  discharge  under  an  insol-  Bankruptcy  of 
vent  act  ^,  afler  the  cause  of  action  accrued,  might  formerly  have  ^  °*' 
been  given  in  evidence  under  the  general  issue  in  assumpsit ;  though 
they  were  sometimes  pleaded  specially :  And  where  the  plaintiff^  a 
bankrupt,  having  sued  out  a  latitat,  the  defendant,  before  declara- 
tion, paid  the  debt  to  the  assignees,  the  court  held,  that  in  an  action 
by  bill,  this  payment  might  be  given  in  evidence  under  the  general 
^     But,  in  an  action  by  the  provisional  assignee  of  a  bankrupt, 


issue 


the  &ct  of  the  bankrupt's  estate  having  been  assigned  by  the  plain- 
tiff to  new  assignees,  between  the  time  of  issuing  the  latitat,  and  de- 
livery of  the  declaration,  was  holden  to  be  no  ground  of  nonsuit, 
upon  a  plea  of  non  assumpsit ;  and  that  if  it  were  an  answer  to  the 
action,  it  should  have  been  pleaded  specially  ^  So,  a  plea  in  bar, 
stating  that  a  commission  of  bankrupt  issued  against  the  plaintiff 
in  Ireland,  under  which  he  was  duly  found,  adjudged  and  declared  a 
bankrupt,  without  alleging  that  he  was  in  fact  a  bankrupt,  was 
holden  to  be  bad';  such  a  plea  should  have  stated  the  trading, 
petitioning  creditor's  debt,  and  act  of  bankruptcy  '.  And  now,  since 
the  late  statutory  rules  of  pleading,  the  bankruptcy  of  the  plaintiff, 
or  his  discharge  under  the  insolvent  act,  must  be  pleaded  specially. 

The  defendant  cannot  give  his  bankruptcy  s,  or  discharge  under  Of  defendant 
the  insolvent  debtors'  act^  in  evidence  under  the  general  isTsue. 
But,  by   the  statute  5   Geo.  II.   c.  90.   §   7.    "  in  case  a  bank-  By  stat.  5  Geo. 
<«  nipt  shall,  after  obtaining  his  certificate,  be  prosecuted  or  im-      '  ^'  ^*  ^  ^' 


*  Neale  v.  Mackenzie,  1  Cromp.  M.  & 
R.  61.  4  Tyr.  Rep.  670.  2  DowL  Rep. 
702.  S.  C. ;  but  see  Twigg  v.  Potts,  1 
Cromp.  M.  &  R.  89.  Hooker  v.  Nye, 
id.  258.  4  Tyr.  Rep*  777.  S.  C  irhere 
such  a  justification  was  pleaded  specially, 
with  the  general  issue. 

^  8  Chit  P/.  4  Ed.  918.  (a.)  1  Chit 
Jim.  PI.  250. 

*  Scott  t>.  Clare,  8  Camph.  286. 


'  Crofton  V.  Pooler  1  Barn.  &  Ad.  568. 

<  Page  0.  Bauer,  4  Ban.  &  Aid.  846 ; 
and  see  Tidd  Prac,  9  Ed.  647. 

'  Gwinness  v.  Carroll,  8  Mm.  &  R. 
182 :  and  see  Guioiiew  v.  Carroll,  1  Bam. 
&  Ad.  469. 

'  Gowiand  v.  Wanen,  1  Campb.  868. 

^  Bircham  v.  Creighton,  8  Moore  & 
S.  845.  lOBing.  11.  S.  C 
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*'  pleaded  for  any  debt,  due  before  such  time  as  he  she  or  they 
"  became  bankrupt,  sucb  bankrupt  shall  and  may  plead  in  general^ 
"  that  the  cause  of  such  action  or  suit  did  accrue  before  such  time  as 
"  he  she  or  thev  became  bankrupts,  and  may  give  that  act  and  the 
''  special  matter  in  evidence  ;  and  the  certificate  of  such  bankrupt's 
''  conforming,  and  the  allqwance  thereof,  according  to  the  directions 
"  of  that  act,  shall  be  allowed  to  be  sufficient  evidence  of  the  trad- 
"  ing,  bankruptcy,  commission,  and  other  proceedings  precedent  to 
''  the  obtaining  such  certificate ;  and  a  verdict  shall  thereupon  pass 
^'  for  thle  defendant,  unless  the  plaintiff  in  such  action  can  prove 
^'  the  said  certificate  was  obtained  unfairly  and  by  fraud,  or  unless 
'^  the  plaintifi*  in  such  action  can  make  appear  any  concealment  by 
''  such  bankrupt,  to  the  value  of  ten  pounds."     Under  this  statute, 
a  bankrupt's  certificate  allowed  afler  the  filing  of  the  plaintiff's  bill, 
and  before  plea  pleaded,  was  holden  to  be  evidence  to  support  the 
general  plea  of  bankruptcy,  given  by  the  statute  ^    And  a  plea,  in 
the  general  form,  was  deemed  sufficient  to  entitle  a  bankrupt  to  the 
benefit  of  the  statute  49  Geo.  III.  c.  121.  §  8.  which  discharged  him, 
after  luiving  obtained  his  certificate,  of  all  demands  at  the  suit  of  a 
surety,  or  person  liable  for  his  debt,  who  had  paid  the  same  after  the 
issuing  of  the  commission,  in  like  manner,  to  all  intents  and  purposes, 
as  if  such  person  had  been  a  creditor  before  the  bankruptcy^.  Where 
the  certificate  was  allowed  afler  plea  pleaded,  it  seems  that  the  bank- 
ruptcy must  have  been  pleaded  speciallyy  and  not  in  the  general  form 
prescribed  by  the  statute  5  Geo.  It.  c.  50.  §  7  ^  :  And  a  certificate 
obtained  at  Newfoundland,  under  the  49  Geo.  III.  c.  27.  §  8.  did  not 
entitle  the  defendant  to  be  discharged,  on  enteiring  a  common  appear- 
ance, but  must  have  been  pleaded  in  bar  ^. 
By  Stat  6  Geo.       The  statute  5  Geo.  II.  c.  30.  is  repealed  by  the  6  Geo.  IV.  c.  16. 

$  1 .  But  there  is  a  clause  in  the  latter  statute  %  similar  to  the  seventh 
section  of  the  former,  that  <<any  bankrupt  who  shall,  after  his  cer- 
tificate shall  haye  been  allowed,  have  any  action  brought  against  him, 
for  any  debt  claim,  or  demandi  thereby  made  proveable  under  the 
commission  against  such  bankrupt,  nay  plead  in  general,  that  the 
cause  of  aetion  accmed  before  he  became  bankrupt',  and  may 

*  Huvb  9k  JmttM,  9  Eiit,8a.  «.  WitfiMD,  1  M<CleL  &  T.  860.  S.  P. ; 
^  W«toott«.  HudgMk  6  Btfli.  &  Aid.      but  lee  Quia  v.  Keefeb  8  H.  Bloc.  6AS. 

IS;  but  aee  Steamftn  v.  Maitfansn^  IS  ^PliflpdtUA  Re«d,SHooi«, ti4.62S. 

But,  M4.  «si6u  eonfrai  aadt  Me  iUt.  lBrod.&B.  1&SM.&  C;  sndaeeTIdd 

6  Geo.  IV.  c  ]«.  S  fiS.  JVtr;.  9  SdL  647,  8. 

*  Tower  o.   Cuneron,  6  Bttst*  41S.  *  %  188. 
Lindo  «.  Simpioii,8  SinithB,8fi9.  Sharpe  '  For  the  general  form  of  a  plet  of 


IV.  c.  16. 
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"  give  that  act  and  the  special  matter  in  evidence ;  and  such  bank- 
"  Tupt's  certificate,  and  the  allowance  thereof,  shall  be  sufficient  evi- 
**  dence  of  the  trading,  bankruptcy,  commission,  and  other  proceedings 
**  precedent  to  the  obtaining  such  certificate.*'  On  this  statute  it  Decisions 
has  been  holden,  that  a  certificate  under  a  second  commission,  where  ^  ^'^"* 
the  estate  did  not  pay  I5s.  in  the  pound,  may  bd  given  in  evidence 
under  a  general  plea  of  bankruptcy  * :  such  a  plea,  however,  ought  to 
pursue  the  terms  of  the  statute,  and  conclude  to  the  country  \  And 
it  seems  that  under  this  statute  S  no  action  can  be  maintained  against 
a  certificated  bankrupt,  for  a  debt  due  before  his  commission,  although 
he  has  compounded  with  his  creditors  before  his  commission,  and  his 
effects  have  not  produced  15s»  in  the  pound  under  it^.  A  certificate 
obtained  afler  the  last  mentioned  statute,  on  a  commission  of  bank- 
ruptcy issued  before,  may  be  proved  by  production  of  the  certificate 
duly  allowed  *. 

A  general  form  of  pleading  is  given  by  the  statute  7  Geo.  IV.  c.  Discharge  of  in- 
57  ^  to  insolvent  debtors  discharged  under  it.  And  if  a  defendant  ~^^*"*  ^***^"- 
give  a  bill  of  exchange  for  a  debt  from  which  he  has  been  discharged 
by  the  insolvent  act,  and  an  action  be  brought  on  that  bill,  he  must 
plead  his  discharge  8,  But  a  plea  to  an  action  of  debt  for  goods  sold  and 
delivered,  and  on  an  account  stated,  that  the  defendant  was  discharged 
by  order  of  the  insolvent  debtors'  court,  of  and  from  the  several  debts 
and  causes  of  action,  if  any^  in  the  declaration  mentioned  was,  we  have 
seen**,  holden  to  be  bad  on  special  demurrer,  for  hypothetically 
and  not  directly  confessing  the  cause  of  action  sought  to  be  avoided  K 

In  actions  by  assignees  of  a  bankrupt,  if  they  are  stated  to  be  so  in  Id  actions  by  or 
the  declaration,   the  defendant  may  deny  generally  that  they  are  "f^nkr**  t"** 
assignees^ ;  or  he  may  deny  specially  that  the  bankrupt  was  a  trader^,  or  insolvent 
or  the  petitioning  creditor's  debt ",  or  act  of  bankruptcy  **.  '  In  an     *    '* 


the  defendant's  bankruptcy  and  certificate 
before  action,  see  8  Chit  PL  911.  918, 
&c  1  Chit  Jun.  PL  247. 

*  Robertson  v.  Score,  S  Bam.  &  Ad. 
388. 

*>  Sheen  v.  Garrett,  6  Bing.  686.  4 
Moore  &  P.  625.  a  C 

•^  5  J«7. 

'  Eicke  o.  Nokes,  1  Moody  &  M.  868 ; 
and  see  Robertson  v.  Score,  8  Bam.  &  Ad. 
888. 

*  Taylor  v.  Weltford,  1  Moody  St  M. 
508.  per  \A,  Tmicrden,  Ch.  J. 

f  §  61. 


>  1  Chit.  Jun.  PI.  817;  and  see  Phil- 
pot  0.  Aslett,  2  Dowl.  Rep.  669.  1 
Cromp.  M.  &  R.  85.  4  l^r.  Rqi.  729. 
S.  C. 

^  ^n^85e. 

1  Gould  V.  Lasbury  (or  Raspeny)  4 
Tyr.  Rep.  868.  1  Cromp.  M.  &  R.  254. 
2  Dow).  Rep.  707.  S.  C. ;  and  see  Mar- 
geus  v.-Bayes,  1  Har.  &  W.  685.  6  Nev. 
&  M.  226.  S.  C. 

k  1  Chit  Jwu  Fl.  280. 

>  Id.  228. 
"  Id.  229. 
■  Jd.  2SJ^. 

C  c 
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Against  exe- 
cutor, or  ad- 
ministrator. 


action,  however,  by  the  assignees  of  a  bankrupt,  the  defendant,  if  be 
mean  to  dispute  the  petitioning  creditor's  debt,  &c.  must  give  ibe 
notice  of  his  intention  required  by  the  statute  6  Geo.  IV.  c.  16.  §  90  ^- : 
and  a  plea  that  the  party  was  not  duly  declared  a  bankrupt,  does  not 
operate  as  such  notice  ^.  In  actions  against  ass^ees  of  a  bankrupt 
or  insolvent,  it  is  not  necessary  or  usual  to  state  on  the  record,  the 
character  in  which  they  are  sued  :  And  in  all  actions  by  and  against 
assignees  of  a  bankrupt  or  insolvent,  or  executors  or  administrators, 
or  persons  authorized  by  act  of  parliament  to  sue  or  be  sued  as  no- 
minal parties,  it  is  declared  by  a  late  statutory  rule  S  that  "  the  cha- 
racter in  which  the  plaintiff  or  defendant  is  stated  on  the  record  to 
sue  or  be  sued,  shall  not  in  any  case  be  considered  as  in  issue, 
unless  specially  denied." 

In  an  action  against  an  executor  or  administrcUor^  either  at  com- 
mon law,  or  by  the  law  amendment  act,  (3  &  4  W.  IV.  c.  42.  §§  2. 
14.)  the  defendant  may  plead  any  matter  in  defence  of  the  action,  which 
his  testator  pr  intestate  might  have  pleaded :  and,  in  addition  thereto, 
he  may  deny  the  character  in  which  he  is  sued,  by  pleading  ne  lohques 
executor ^f  or  administrator^ ;.  or,  admitting  it,  he  may  plead  that  no 
assets  have  come  to  his  hands ',  or  that  he  has  fully  administered 
them;  and  that  either  generally s,  or  specially  before  notice  of  a 
bond  debt  ^  or  with  the  exception  of  assets  to  a  certain  amount  which 
are  not  sufficient  to  satisfy  the  plaintiff^ :  or  he  may  plead  a  retainer 
to  pay  his  own  debt,  of  equal  or  superior  degree  \  or  debts  of  a 
superior  degree  due  to  third  persons,  on  bonds  ^,  or  judgments  ^^  &c. 
But  plene  administravit  is  no  bar  to  an  action  against  an  executor, 
upon  a  covenant  by  the  testator,  where  the  executor  has  paid  over  the 
residue  within  six  months  aAer  probate  °.  And^  where  an  adminis- 
trator, being  under  terms  to  plead  issuably,  pleads  inconsistent  pleaa, 
e.  g.  plene  administravit  and  his  own  bankruptcy,  the  plaintiff  may 


*  For  this  statute^  and  the  fonn  of  notice 
and  proceedings  tberepn,  see  Tidd  Pntc.  9 
Ed.  668, 9. 

^  Moon  V.  Raphael,  7  Car.  &  P.  116. 
9  Bing.  K.  R.  SIO.  1  Hodges,  289.  S.  C. 

«  R.  PL  Gen.  H.  4  W.  IV,  reg,  81.  6 
Bam.  Sl  Ad.  Append.  tiL  10  Biog.  469. 
8Cromp.&M.  19,  20. 

^  Com.  Dig.  tit  Pleader,  2  D.  7.  S 
Chit.  PL  941.  1  Chit.  Jun.  PI.  295. 

*  Com.  Dig.  tit.  Pleader,  2  D.  IS.  3 
Chit.  P/.942.  I  Chit.  Jun.  PL  216. 

f  Com.  Dig.  tit.  Pleader,  2  D.  9. 


■  Com.  Dig.  tit.  Pleader,  2  IX  9.  S 
Chit.  M.  94S. 

^  3  Chit.  PL  971. 

*  Id.  945. 

^  Com.  Dig.  tiL  Pleader,  2  D.  9.  3 
Chit  PL  946. 

1  Com.  Dig.  tit  Pleader,  2  D.  9.  S 
Chit  PL  948. 

""  Com.  Dig.  tit  Pleader,  2  D.  9.  S 
Chit  PL  947.  971 ;  and  see  Tidd  Prae.  9 
Ed.  644. 

°  Davis  V.  Blackwell,  2  Moore  &  &  7. 
9  Bing.  5.  S.  C. 
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sign  judgment  as  for  want  of  a  plea  K  So,  where  the  defendant,  in  an 
action  against  an  administrator,  after  obtaining  time  to  plead  upon 
the  usual  terms,  pleaded  a  judgment  recovered  since  the  commence- 
ment of  the  action,  but  did  not  aver  that  there  were  no  assets  ultra, 
the  court  gave  the  plaintiff  leave  to  sign  judgment  as  for  want  of  a 
plea ;  the  defendant  having,  since  the  commencement  of  the  action, 
admitted  by  letter  the  possession  of  assets  sufficient  to  cover  the 
judgment,  and  also  the  plaintifT's  demand  ^.  Where  the  defendant, 
as  executrix,  pleaded  no  assets,  without  any  averment  of  plene 
adnurdstravit,  and  the  plaintiff  replied  assets  in  hand,  the  court  held 
that  upon  this  issue,  the  defendant  might  shew  assets  exhausted  by 
payment ;  and  the  jury  having  found  such  to  be  the  fact;,  the  court 
refused  to  grant  a  new  trial,  or  to  enter  judgment  nan  obstante 
veredicto  «. 

In  an  action  against^  an  heir  or  devisee,  the  defendant,  in  addition  Hdr,  or  devisee, 
to  any  matter  which  might  have  been  pleaded  by  the  ancestor  or  devisor, 
may  either  deny  the  character  in  which  he  is  sued ;  or,  admitting  it,  he 
may  plead  that  he  has  nothing  by  descent^,  or  devise^,  either  generally 
or  specially,  viz,  that  he  has  nothing  but  a  reversion  after  an  estate 
for  life  or  years';  or  that  he  has  pcnd  debts  of  an  equal  or  superior 
degree,  to  the  amount  of  the  assets  descended  or  devised  k,  or  that 
he  retains  the  assets  to  satisfy  his  own  debt,  of  equal  or  superior 
degree'*,  or  debts  of  a  superior  degree  due  to  third  persons ^ 
The  heir,  if  an  infant,  might  also  formerly  have  prayed  that  the  parol 
might  demur,  tOl  he  was  of  full  age :  but  this  privilege,  we  have 
seen*^,  is  now  taken  away  by  the  statute  11  Geo.  IV.  &  1  W.  IV. 
c.  47  K 


Pleas  were  formerly  entitled  geneirally  of  the  term  in  which  they  Title  of pleu,&c. 
were  pleaded,  unless  where  matter  of  defence  had  arisen  after  the 

*  Serk  (or  Searle)  v.  Bradshaw,  4  Tyr.  ""  8  Chit.  PL  978,  4 ;  and  see  stat.  S 
Rep.  69.  2  Cronp.  &  M.  148.  2  DowL  W.  &  M.  c.  14.  §  6.  11  Geo.  IV.  &  1 
Rep.  289,  S.  C.  W.  IV.  c.   47.  §  7.    8  &  4  W.  IV.  c. 

*  Roberts  v.  Wood,  8  DowL  Rep.  797.  104. 

10  Leg.  Obs.  SS2.  S.  C.    And  for  pleas,  '  Com.  Dig.  tit.  Pleader,  2  E.  8. 

&c.  in  actions  by  and  aguost  executors  and  >  Id,  ib, 

administrators,    see   Lawes  on  Pleading,  ^  Id.  ib. 

Chap.  XXI.  *  Tidd  Prac.  9  Ed.  644,  5.  986,  &c. 

°  Reeves  v.  Ward,  2  Bing.  N.  R.  285.  Sup.  thereto,  1880.  p.  161,  && 

2  Scott,  890.  1  Hodges,  800.  S.  C.  ^  Ante,  820,  21. 

•>  Com.  Dig.  tit  Pleader,  2  E.  8.    8  i  §  10. 

Chit.  PI.  978,  4. 

c  c  2 
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Commeoc^ 
ment  of  pleas. 


first  day  of  the  term,  in  which  case  th^y  were  entitled  specially  of  a 
subsequent  day  ;  or  if  pleaded  in  vacation,  they  were  entitled  of  the 
preceding  term.  But,  by  a  late  statutory  rule  of  pleading  %  it  is 
declared  that  **  every  pleading,  as  well  as  the  declaration,  shall  be 
entitled  of  the  day  of  the  month  and  year  when  the  same  was  plead- 
ed, and  shall  bear  no  other  time  or  date."  Therefore,  where  a  plea 
is  dated  on  a  day  subsequent  to  that  on  which  it  is  delivered,  the 
plaintiff's  attorney  may,  it  seems,  treat  it  as  a  nullity,  and  sign  judg- 
ment as  for  want  of  a  plea  ^.  This  rule^  however,  refers  only  to 
actions  over  whiph  the,  courts  of  pommon  law  have  a  concurrent 
jurisdiction ;  ,  apd  therefore  it  does  not  extend  to  real  actions, 
or  revenue  causes  ^. 

Pleas  to  the  jurisdiction  of  the  courts  or  in  abatement,  could  not 
have  been  formerly  pleaded  afler  making  a  full  defence  '.  And  they 
were  both  usu^ly  begun  by  defending  the  wrong,  or  force,  and  in- 
jury, wheu,  &c.  which  was  considered  as  making  only  half  defence  *  : 
for  the  *'  &c"  implied  only  half  defence,  in  cases  where  such  defence 
was  to  be  made,  but  was  understood  as  a  full  defence,  if  that  were 
necessary  '.     Pleas  in  bar  began  in  the  same  manner :   But,  by  a  late 

• 

statutory  rule  of  pleading  9 ,  it  is  declared  that  '*  no  formal  defence 
shall  be  required  in  a  plea,  and  it  shall  commence  as  follows.:  "  The 

said  defendant,  by his  attorney,  {or  "  in  person,"  &c.)9aysthat — ." 

The  court,  however,  will  not  set  aside  a  plea,  on  the  ground  of  its 
commencing  with  a  formal  defence  '*. 

Where  the  plea  admitted  the  cau^e  of  actiop,  and  avoided  it  by 
matter  of  discharge  ex  post  facto,  it  was  formerly  necessary  for  the 
defendant,  at  die  commencement  of  his  plea,  to  state  tl^at  the  plain- 
tiff ought  not  to  have  his  action,  (actionem  non,  8cc.)  But  where  the 
matter  of  the  plea  shewed  there  never  was  a  good  cause  of  action,  it 
was  usual  to  state  that  he  ought  not  to  be  charged  (onerari  non  debet^J 
with  the  debt  sued  for ;  as  where,  in  debt  on  bond«  be  pleaded  in  avoid- 
When  dispensed  ance  of  it,  or  riens  per  dxscent  ^  •     And  now,  by  a  late  statutory  rule 


No  formftl  de- 
fence required. 


jfctionem  nouy 


■  R.  PL  Geti.  H.  4  W.  IV.  reg.  I.  & 
Bam.  &  Ad.  App<:n<l-  i.  10  Bing.  fG4.  2 
Cromp.  &M.  11,  ^ 

^  Hough  V.  hpnd,  1  Meeson  &  W. 
81  i;  hut  see  Newnbam  v.  Hajiny,  5  PowL 
Rep.  8J>9.  is  Leg.  Obs.  237,  8.  f .  C. 

«  Millpr  V.  Mifler^  1  Uodges,  31.  1 
Scott,  387.  S  DowL  Rep.  409.  ^9  Leg. 
Obs.  475.  S.  C. 

^  Steph.  PL  436 ;  and  see  I  Chit.  PL 


468.  1  Chiu  Jun,  PL   17.   Tidd  Prac,  9 
Ed.  637. 

•  Tidd  Prtic  9  Ed.  637.  (*.) 
^  Id.  {L) 

«  R.  PL  Got,  H.  4  W.  IV.  rrg.  10.  5 
Bam.  &  Ad.  Append,  v.  1 0  Bioi^  44^7. 
;e  Cromp.  &>I.  17.      . 

^  Bacon  V.  Ashton,  5  DowL  Rep.  94. 
12  Leg.  Obs,  101.  S.  a 

*  Brown  v.  Coraisb,  2  Salk.  516. 
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of  pleading  •,  it  is  declared  that  "  in  a  plea,  or  subsequent  pleading,  with,  by  tutu- 
intended'  to  be  pleaded  in  bar  of  the  whole  action  generally,  it  shall  decisions' there- 


on. 


not  be  necessary  to  use  any  allegation  of  actiofiem  non^  or  to  the  like 
effect :  and  all  pleas  pleaded  without  such  formal  part  as  aforesaid, 
shall  be  taken,  unless  otherwise  expressed^  as  pleaded  respectively  in 
bar  of  the  whole  action:  provided,  that  nothing  therein  contained 
shall  extend  to  cases  where  an  estoppel  is  pleaded.  Upon  this  rule 
it  has  been  holden,  that  the  statement  of  actionem  non  is  dispensed 
With,  in  a  plea  which  is  pleaded  to  the  whol6  of  one  of  several  counts 
of  a  declaration  *.  But  it  has  been  doubted,  whether  a  plea  directly 
^nd  expressly  denying  the  facts  alleged  in  one  count  of  the  declaration, 
and  wholly  inapplicable  to  the  other  causes  of  action  stated  in  the 
declaration,  but  without  any  introductory  statement  professedly  limit- 
ing its  application  to  the  first  count,  is  to  be  considered  as  a  plea  to  that 
count  6nly,  or  as  an  informal  answer  to  the  whole  declaration  ^. 

The  body  or  substance  of  the  plea,  &c.  is  not  affected  by  the  late  Body  of  pica, 
statutory  rules  of  pleading ;  except  that  it  is  declared  by  one  of  them  <^, 
that  '*  no  'venue  shall  be  stated  in  the  body  of  the  declaration,  or  in 
any  subsequent  pleading  ^ :   provided,  that    in    cases   where  local 
description  is  now  required,  such  local  description  shall  be  given."** 
The  forms  of  pleas  are  various,  according  to  the  nature  of  the  action,  Forms  of  pleas, 
and  gtounds  of  defencef  to  which  they  are  adapted  e.     The  general  *]J**  *  uJj-J^^ 
requisites  of  a  plea  are  first,  tliat  it  be  adapted  to  the  nature  of  the 
action,  and  conformable  to  the  count  ^;  and,  taken  collectively,  answer 
tlie  whole  declaration:  for  if  any  part  of  the  declaration  be  lefl 
unanswered,  it  operates  as  a  discontinuance.     If  a  plea  begin  as  an 
answer  to  the  whole,  but  in  truth  the  matter  pleaded  be  only  an  an- 
swer to"  part,  or  vice  versd  ^,  the  whole  plea  is  naught,  and  the  plain- 
tiff may  demur  ^ :  And  where  a  plea  professes  to  answer  the  whole  of 

r 

•'  R.  PL  Om.  H.  4  w;  rV.  reg,  &.  5  dffTerent  actions  upon  contracts  and  for 

dim.  9l  Ad' Append  •?.  id  Fi«l|f.  <M7.  wnmgsy   attd  it   actions  by  aiid'  a^lttst 

2  Cromp.  &  M.  17.  particular  persons,  see  the  precedents  re- 
>>  Bird  V.  Higginson,  4  Ner.  &.  M.  505.  ferred  to  in  this  Chapter,   jinte,  S2S,  &c. 

«  Aa.  &  £.  696.  1  Har.  &  W.  61.  S.  C. ;  ^  Co.  Lit.  308.  a. 

and  see  4  Nev.  &  M.  508.  (n,)  «  Gray  v.  Pindar,  2  Bos.  &  P.  427 ; 

'  Worfeyti.  Harrison,  5  Nev.  AM.  173.  and  see  Hopkinson  r.  Tahourdin,  2  Chit. 

3  Ad.  &  £.  669.  1  Har.  &  W.  Al26.  S.  C  R.  303.  Thomas  v.  Heathom,  2  Barn.  & 
and  see  Putney  v.  Swann,  2  Meeson  &  W.  C.  477.  3  Diml.  &  R.  647.  S.  C.  aarlr. 
7d.  5  Dowl.  Rep.  296.  S.  C.  son  v.  Lowson,  6  Bing.  587.   4  ^oore  & 

*  IL  PL  Gen.  H.  4  W.  IV.  reg.  8.  5       P.  356.  S.  C.     Mounlnej-  v.  "VVatton,  2 
Bam.  9l  Ad.  Append,  v.  10  Bing.  467.  2       Bam.  &  Ad.  6'/ 3. 

Cromp.  &  M.  16.  ^  Hopkinson  v,  Tahourdiu,  2  Chit.  R. 

•  For  ihe  forms  of  pleas  in  bar,  in  the       303.    Thomas  v.  Heathorn.  2  Barn.  &  C. 
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a  count  or  counts,  and  is  no  answer  to  any  good  part  of  thexAf  tiie 
plaintiff,  on  demurrer,  is  entitled  to  judgment^.  But  if  a  plea  begin 
only  as  an  answer  to  part,  and  be  in  truth  but  an  answer  to  part,  it  is 
a  discontinuance,  and  the  plaintiff  must  not  demur,  bat  take  his 
judgment  for  the  part  unanswered,  as  by  nil  dicit;  for  if  he  demur, 
or  plead  over,  the  whole  action  is  discontinued  ^  :  Secondly,  the  plea 
at  common  law  should  be  single,  consisting  only  of  one  fact,  or  of 
several  facts,  making  together  one  point :  for  if  a  plea  contain  dupli- 
city, or  allege  several  distinct  matters  which  require  several  answers 
to  the  same  thing,  it  is  bad*' :  Thirdly,  it  should  be  certain^,  in  point 
of  form  as  well  as  substance;  but  certainly  to  a  common  intent  is 
sufficient*:  and  that  which  is  apparent  to  the  court,  by  necessary 
collection  out  of  the  record,  or  is  necessarily  implied,  need  not  be 
expressed';  as  in  setting  forth  the  feoffinent  of  a  manor,  it  is  unne- 
cessary to  state  livery  and  attornment  >.  So,  that  which  is  alleged  by 
way  of  conveyance  or  inducement  to  the  substance  of  the  action, 
need  not  be  so  certainly  alleged  as  that  which  is  the  substance  itself^ : 
Fourthly,  every  plea,  for  the  sake  of  certainty,  must  be  direct  and 
positive,  and  not  by  way  of  argument  or  rehearsal':  Fifthly,  it 
should  be  so  pleaded  as  to  be  capable  of  trial,  by  the  court  upon 
demurrer  or  nul  tiel  record,  or  by  the  jury  upon  an  issue  in  fact  >^. 


477.  S  Dowl  &  R.  647.  &  C.  Qarkson 
V,  Lawson,  6  Biog.  266.  8  Moore  &  P. 
605.  S.C. ;  and  see  Phillips  v.  Hovgate,  5 
Bam.  &  Aid.  820.  M*Curday  v.  Driscoll, 
1  Cromp.  &M.618.  3  Tyr.  Rep,  67J. 
S.  C.  Stammers  p.  Yearsley,  10  Biog. 
S5.  S  Moore  Sl  S.  410.  S.  C.  Worley 
v.  Harrison,  5  Kev.  &  M.  173.  3  Ad.  &  £. 
669.  1  Har.  &  W.  426.  S.  C.  ^Tite,  369. 

*  Crump  V.  Adney,  1  Cromp.  &  M* 
3^.  3  Tyr.  Rep.  279.  S.  C ;  and  see 
Bush  V.  Parker,  1  Bing.  N.  R.  72.  4 
Moore  &  S.  588.  S.  C. 

^  Weeks  t;.  Peach,  1  Salk.  179.  Market 
V,  Johnson,  id,  180.  Gilb.  C.  P.  155. 157. 
Bullythorpev.  Turner,  WOles,  480.  Harvey 
V,  Richards,  1  H.  Bktc.  645.  Tippet  v. 
May,  1  Bos.  &  P.  411 ;  and  see  Earl  of 
Manchester  o.  Vale,  1  Wms.  Saund.  5 
Ed.  28.  (3.)  1  Chit  R.  132.  (a.)  Win- 
stone  V.  Linn,  1  Bam.  &  C.  466,  6,  7.  2 
BowL  &  R.  471,  2,  8.  S.  C  Rowles  v. 
Lusty,  4  Bing.  428.  1  Moore  &  P.  102. 


S.C. 

"*  Co.  LiL  804.  (a.)  Stepb.  PL  264, 
&c;  bat  see  Rowle*  v.  Lusty,  4  Biog. 
428.  1  Moore  &  P.  102.  S.  C. 

<i  Co.  Lit.  303.  a.  Steph.  PL  1  Ed. 
342,  &c.  And  as  to  certainty  of  ;>£acff, 
see  id,  297,  &c.  certainty  of  time,  id, 
311,  &c.  quantity,  quality,  and  value,  id. 
814,  &c.  and  the  names  of  persons,  id. 
819^  &c 

«  Co.  Liu  808.  b.  Stepl^  Ft.,  1  fid. 
380,  81. 

f  Co.  Lit.  303.  6.  Steph.  PL  1  £d. 
357,  &c. 

'  For  the  cases  on  this  sulgect,  see  2 
Wms.  Saund.  5  Ed.  305.  a.  (18.) 

»  Co.  Lit  803.  o.  Steph.  PL  lEA. 
874,  &c. 

1  Co.  Lit  808.  a,  804.  a.  I^adev.  Drakes 
Hob.  296.    Steph.  K.  1  Ed.  384,  Slc, 

^  Co.  Lit  808.  b.  Case  of  Abbot  of 
Strate  Mercelk,  9  Co.  24^  5.  Cavtftairs 
V,  RoUeston,  1  Marsh.  207. 
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Sixthly,  it  should  be  true^  and  capable  of  proof;  for  truth  is  said  to 
be  the  goodness  and  virtue  of  pleading,  as  certainty  is  the  grace  and 
beauty  of  it^  Seventhly,  the  plea  shall  be  taken  most  strongly 
against  him  that  pleadeth  it ;  for  every  man  is  presumed  to  make  the 
best  of  his  own  case  ^.  But  eighthly,  surplusage  shall  never  make  the 
plea  vicious,  except  where  it  is  repugnant,  or  contrary  to  matter  pre- 
cedent ®.  Lastly,  it  is  a  general  rule  in  pleading,  that  an  equivocal 
expression  shall  be  construed  against  the  party  using  it ;  but  if  the 
other  party  plead  over,  he  thereby  admits  that  the  expression  is  used 
in  that  sense  which  will  support  the  previous  pleading,  and  so  cures 
the  informality  *^. 

In  order  to  avoid  prolixity,  general  forms  of  pleading  are  General  forms 
prescribed  in  particular  cases,  by  various  acts  of  parliament :  as  in  ^  ^^  *°^' 
actions  against  bankrupts  who  have  obtained  their  certificates,  by  the 
statute  5  Geo.  II.  c.  dO.  §  7.  and  6  Geo.  IV.  c.  16.  §  126 ;  or  against 
insolvents  who  have  been  discharged  under  the  statute  7  Geo.  IV.  c. 
57.  §  61 ;  or  where  an  action  is  brought  in  a  superior  court  for  a  debt 
not  exceeding  40s,  in  a  case  cognizable  by  the  court  of  requests  for 
Westminster,  by  the  6  &  7  W.  IV.  c.  cxxxvii.  §  86.;  in  actions  of 
trespass,  or  other  suit,  against  any  person  or  persons  for  taking  any 
distress,  or  other  act  done  by  authority  of  the  commission  of  sewers, 
or  by  authority  of  any  laws  or  ordinances  made  by  virtue  of  the  said 
commission,  by  the  2S  Hon.  VIII.  c.  5.  §  11. ;  or  by  authority  of  the 
act  for  the  relief  of  the  poor,  by  the  4d  Eliz.  c.  2.  §  19.  ® ;  and  in 
making  avowries  or  cognizances,  upon  distresses  for  rent,  quit  rents, 
reliefs,  heriots,  and  other  services,  by  the  11  Geo.  II.  c  19.  §  2iS: 
To  which  may  be  added,  the  form  of  the  plea  prescribed  by  the  late 
statutory  rules  ',  where  money  is  paid  into  court. 

It  should  also  be  remembered,  that  by  a  clause  in  the  statute  2  &  S  Right  how  al- 
W.  IV.  c.  71.  8  for  shorteninir  the  time  of  prescription  in  certain  cases,  ^^^  *^'  cUim- 

,  ant,  m  actions 

it  is  enacted,  that  "  in  all  actions  upon  the  case,  and  other  pleadings,   upon  the  case, 

wherein  the  party  claiming  may  now  by  law  allege  his  right  generally, 

without  averring  the  existence  of  such  right  from  time  immemorial, 

such  general  allegation  shall  be  still  deemed  sufficient ;  and  if  the  same 

*  Slade  V.  Drake,  Hob.  295;  and  aee  Pleader,  £.  6tc.  1  Chit  PL  4,  Ed.  451, 

Steph.  PL  ]  Ed.  U4,  &c.  &c.  46S,  &c. 

0  Co.  Ul  SOS.  b.  «  jinte,  S78,  9. 

""  Id.  t6.  Steph.  PL  \  Ed.  417,  &c.  '  R.  PL  Gen.  H.  4  W.  lY.  reg.  17. 

^  Hobaon  9.  Middleton,  6  Barn.  &  C.  5  Barn.  &  Ad.  Append.  vi.  10  BiDg.4e8. 

296.   0  DowL  &  R.  249.  254.  256,  7.  2  Cramp.  &  M.  18.     Ante,  312,  IS. 

S.  C     And  for  the  several  caaea  to  illiu-  '  §  5,   Ante,  215. 
trate  ibe  above  rulea,  wffi  Com*  X)ig«  tit 
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shall  be  denied,  itH  uhd  *Avtfry  tlMf  matterg  in  that  act  tnedtion^  and 

provided  which  shall  be  applicable  to'  th^  case,  shall  be  adnfesible  in 

In  pleadings  to    evidence  to  sustain  or  rebut  audi  allegation  :*'   And  '*  in  dl  plettd^^ 

pass,  ^c.  i^^  to  action^  of  ^r^lpa9$,  and  m  all  other  pleadings^  wherein^  beftre 

thepasi^rngof  tbatact,  it  Would  have  been  fieceasary  to  allege  the  right 
to  have  existed  fVom  timeimtnemOiM,  it  shall  foe  sufficient  to  allege  the 
enjbynient  d^eyebf  ai  (^  fight,  by  the  oe^itpiers  of  the  tenement  in* 
respect'  whereof  the  sanre  is  cliMboned,  for  and  during  soch  of  the 
periods  tnentioned  in  the  act,  as  may  be^  applicable  to  tiie  case,  and 
vviiihout  claiiyiing  in  the  name'  or  r)g4)t  of  i!ke'0\vner  iof  the  fbe>  ais  is- 
n&if  usutjly  done ;  ahdif  die  other  party  shall  infend  to  rely  on  scAy 
pr&tiso,  eitceptionj  incapacity,  disftli^lfty)' contract,  agreementt  ov  other 
matter  therein  befbre  meation^d,  or  (on  any  caiise  or  matter  of  flu^t, ' 
or  Of  kiir,  not  inconsistent  with  the  mmple'  fact  of  *  enjoyment,  .tlie 
san^  slian  he  specially  dlleged'  and  aet  <fb¥th'  in  ans^r  tb  the* 
allegation  of  the  party  claiming,  and  itoll'iioibe'rec«^ed  in  evidence, 
'  ■  on-  iany  general  traverse  or  'denfat  of 'erti<ih  alkgitibm*'  On  this^  sftifntjrf, 
a  pfea  of  enjoynfettt  of 'rightof  oonwion  fbr  thirty'  years  befbre  tbe 
cotnmeneementof  the  istrit^  hbs  beei^'holden  to  be  sttfBcient;  wi^bourt" 
saying' that  it  wab  enjoyed  tkiH^  yekts  neMt  be^re  its  coitilnence-^ 
mehtK'  Upon  a  general  traverse  of'an= allegation  tmder  tbe  above  act,- 
of  a  righl  of  tray  enjoyed  aa'iof'r%ht'  for  JbHy  yeats,  evidence  is 
admissible  of  an  agr^ment'Wi^n'tliat  period;  to  pay  a  siim  Of  ^bn^ 
for  permissioh  iH>f»se^tlfe  way'b'^-  aHd'iv  <yeeth6,  tliat  evi4^c^<6f  xtk 
annual  payment  for  such  pefriiiisi^ion,  witRin  th^  Jhfiy  years,  wbuki 
be  adtnidftible,  in  su^ort  of  an'alkgadOnof  an  in«erfuptiOiV  fot  a  ftar 
and  acquiescence  therein^ ^ :'  It  ^so^se^Mrs^  that  a  special  allegatioti  bf - 
a  deed  bf  agreeftient  is  k^quiip^d;  Under  thesevinth  section  of  the  act^ 
in  those  cases  only  whe^  «the  deefd  or  agreement  j|S>re^e^«  the  ^)*/i^;  or  . 
twenty  yzan;  and  thafam^i^reentetitmadeiMlAm  the  parficul^-r  period 
of  forty  or  twenty  years,  may  be  given  in  evidence  under  the  ge- 
neral traverse,  whether  sttieh  agreement'be  In  writing  or  verbal  \ 

Some  of  the  mbst  usual  pleas  in  bar  in  actions  upon  contracts,  are 
pleas  of  payment,  tender ,  and  set  off,  which  it  may  therefore  be  proper 
to  consider  particularly,  with  the  recent  decisions  thereon.  Tlie  plea 
of  payment  is  p]eade4-^ith^  to  the -whole»  or  part  of  the  sum 
deinandeii  by  the  dcclarationj  and  particulars  of  demand:  and  the 


Pleas  of  pay- 
ment, tender, 
and  :iet  off 


Of  pa\nient« 


'  Jones  V.  Prke^  S  Btng..H  E.  ^  3 
Sroit,  S76»  3.  C. ;  an4  ^ee  JUpnmpHtlr 
Canal. Company  v,  Harfbn).  1.  Crojnp^  >j[. 
&  R.  6U.  5  Tyr.  Rep,  68.  $.  C.  .  Bea^. 
ley  v.  Clarke,  %  Bing^  N.  R^  .705.  5  Puwl 


Rep.  50.  ^  SccHV  8^&  &  C;  \m  see 
Payne  v.  Sbfadden,  1  Moody  &.  R.  3BE,  per 
P€Ufeton,J.  P^»  Chap.  XXVm.  p.  iS9. 
«».  TisJfle  ».  Br9wn»  6  Nev.  &,  M.  «ap. 
1  Har.  4ip  W,  760.  S.  .C-     . 


OF  P44«AS,  IX  3 AH. . 


3da 


fonn.of  tbe.plea  differa,  where  the  money  is  paid  tQi,the  plaintiff  nt 

the  tioKe  appainted  by  the  oooAract,  ok  afteirwardiy.  md  hefqre'  ^he 

commeDca^ievt  oC  the  action ;  or  where  it  is  pi^d  i^Uo  cpiurt,  un4^i; 

the  late  ^ia^ut^fy  ruli?^ of  pl^aAingt,    Wbe^e  A^.payiW9l^  i»  qC.the .  Of  piaintir« 

plaintiff'a: whole .demandi^  it  mMf^t  be  pleaded  speciallyi^iwd  caniu^t  1|>e  ^  ^^  ^™^"  ' 

given  ia  eridenpe  pader  <he  plea  of  mm  o^nnav^iJi  ^ ; ,  wd.  ai  4pf<^n4^ 

canaot.  avail  himself  4»faa  ^dwfsipB,  on  the  part  of.  thie  .plaiptiP^j^tr, 

hebtt9  been  paidy  mider  a  plea  of  M.ifff  fox  n^m^  i^  pn,an  aceomif^  . 

stated  betvt^eea  the  pu^iei^^  f !  Inord^r  to  let  ia  such  evid^^pcen  aplm  i9f. 

payiaen^tmu^t be put,.iipon.|ihe;reQor€l K  But payi^epts ^j^re  acjtion, 

brov^ht*  which  do  aq$  f^nppMnt  jto  abac  to  the  aciioi?i,  but  merely  gp  tfi 

reduce  the  plaintiff's  denuHidv  need  iM>t  be  i^eciffUy  pleaded ;  but  may 

be  given  in  evidence,  in  mitigaljon.  of  d/Mnag«s»  und^r.a^.plea  of  n<w 

asnmpnt  K    It  ha$  been  doubted,  however,  whether,  under  this  plea, , 

payanent  of  part  of  .the  shss  daimedj  after  aiQticHi.broughty  can  be  given 

in  evidence  in  redaction  of  dan^ges  ^     .         • 

It  haabeen  alieady  seen  \  that  where  several  breaches  ^re  asaign/^d.  Of  one  entire 
in  covenant^  the  defendaat  may  plead  payment  into  court  of  one  entii;e  ^^^^^ 
8um»  in  sati^ctipn  of  all  the  breaches  *.   And  where>  to  a^depl^atipn  breaches, 
for  31^  oi>  a  bill  of  exchangCt  and  distinct  sums  of  100/.  for  mon^y 
paid,  lent»  intereat,  gop49  sold,  and  on  an.a<^count  s^ted,  thp  defendant 
pleaded*  as  to  the  31  ^,  and  as  to  12L  parcel  of  the  100^«  for  goods, 
sold,  and  as  to  the  100  A  on  the.  account  s^tedi  payment  into  court  of 
511^  and  alleged  jtbat  the  plaintiff  had  not  sustained  dami^  to^a 
greater  amount,  in  respect  of  so  much  of  those  causes  of  action  as  in 
the/ plea  mentioned,  tl^  court  held  that  this  plea,  would  have  bfen 
clearly  good'  to  the  declaration,  except  to  the  count  on  thp  biU  pf 
exchange;   though  they   doubted   w^th^r  it  was  good^  ibr   not 
specifying  how  much  was  paid  on  the  hill^.    But  where, a  dei;laration 
in  U9fttmp*il  on.  a,  charterpartj,  with  a  couut.  on  an  ai^count  s^ted. 


"  Shirley  f^  Jtcobt,  8  Biog.  N.  R. 
88.  2  ScqU,  157^  4  Powl.  K^  136.  1 
Hoclge8,S14.  7  Car.&  P.  S.S.  C.  Lediard 
V,  Boucher,  id,  1  ;  and  see  Brown  p. 
Daubeny,  4  Dowl.  Rep.  5B5.  11  Leg. 
Obs.  S06,  7.  S.  C.  per  PtUleum,  S.  Mil- 
ligan  v.  ThoniM,  4  Dowl.  R«|n  878.^' 
Wright  V.  Skinner,  1  Tyr.  &  G.  877.  4 
Dowl.  Rep.  741.  1  Gate,  »78.  S.  C. 

^  Lintcr  p.  Polden,  S  Dowl.  Rep.  790. 
10  T.eg.  Obi.  349,  W.  8.  C;  Imd  see 
Brown  i*.  t>a(tibeny,  4  Dowl.  Rep.  SiB5.  I 
Har.  &  W.  646.  II  Leg.  Obs.  9D6,  7. 
^.  C.  jier  Pattcton,  J. 


' .  HicbiMoQ  mBolKcte,  (lUbei^d  ^r 
RoWwfi^  \  TytK.  &  G.  879*  (a,)  7<^, ,  J 
Meeson  &  W.   463.   5  Dowl.  Rep.  82. 

'  ".if''! 

S.  C. ;  and  see  Goldsmid  v.  Raphael,  8 
Scott,  385. 

^  Ante,  813.  ' 

*  MirrsRsin  o.  Whit«tlde,  1  AffeeMA  ft 
W.  188.  1  Tyr.  &  G.  485.  4  Dowl. 
Rep.  766.  1  Gakv  379.  S.  C. 

'  Jounhlti  v.  Johnaon,  2  Cromp.  M.  & 
R.  664.  5  Tyr:  Rep.  824.  1  Gale,  812. 
4  Dowl.  Rep.  684.  S.*  C. ;  but  see  Mee  v. 
ToinlinsDiT,  5  Kev.  &  M.  624.  1  Har.  dt 
W.  614.  S.  C.  jrm6.  contra. 
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OF  FLBAS  IN  BAR. 


Fonn  of  plea  of 
payment 


EyideDce 
thereon,  &c. 


assigned  three  several  breaches,  viz,  first,  that  defendant  did  not 
load  a  cargo ;  secondly,  that  he  did  not  pay  &0L  for  four  months' 
freight;  and  thirdly,  that  he  did  not  pay  ZOOl.  found  to  he  due 
on  an  account  stated,  to  the  plaindfTs  damage  of  dOOL;  a  plea, 
as  to  476^  14«.  7d,  parcel  of  the  sums  in  the  declaration  men- 
tioned, of  payment  of  that  sum  before  action,  in  satisfaction  and 
discharge  of  all  damages  as  to  that  sum,  was  holden  to  be  insuffi- 
cient *.  And  where,  upon  a  declaration  consisting  of  two  counts,  the 
defendant  paid  into  court  enough  to  cover  the  demand  in  the  first, 
and  obtained  a  verdict  on  the  second,  but  had  omitted  to  plead  the 
payment  as  required  by  the  new  rules,  the  court,  we  have  seen  ^, 
held  that  he  was  not  entitled  to  costs  ^. 

Where  the  money  was  paid  when  it  became  due,  the  plea  in 
assumpsit  merely  states  the  fact  of  payment,  according  to  the  defend- 
ant's promise;  but  where  it  was  paid  aflerwards,  and  before  the 
commencement  of  the  action,  the  plea  goes  on  to  state  that  it  was 
paid  to  and  accepted  by  the  plaintiff",  in  full  satis^tion  and  discharge 
of  the  promise  generally,  or  as  to  the  sum  to  which  the  plea  is 
applicable,  and  of  all  damages  sustained  by  the  plaintiff,  by  reason  of 
the  non-performance  thereof.  On  a  plea  of  payment  to  a  declaration 
for  money  lent,  the  defendant  is  bound  to  prove  the  fact  of  payment, 
before  the  plaintiff  gives  any  evidence  ®.  And  where,  in  debt  on  simple 
contract,  the  defendant  pleads  payment  of  a  certain  sum,  he  must 
prove  payment  of  that  sum,  even  though  it  be  laid  under  a  videlicet, 
in  order  to  entitle  him  to  a  verdict  on  the  whole  plea:  But  the  plea 
may  be  taken  distrihutively^  and  the  issue  found  for  the  defendant  as 
to  the  amount  proved  to  be  paid,  and  as  to  the  residue  for  the 
plaintiff^:  And  accordingly,  where  a  defendant  in  assumpsit  pleaded 
pa3rment  as  to  20/.  and  payments  were  proved  to  the  amount  of 
\Zl,  lOs.  only,  the  court  held  that  the  plaintiff  could  only  recover 
7/.  lOs.  as  that  part  of  the  payment  of  20/.  which  was  not  proved,  and 
Is.  for  the  residue;  and  the  fact  of  the  plea  having  been  pleaded  after 
the  delivery  of  the  particulars  of  demand,  which  specified  a  claim 
to  a  larger  amount,  made  no  difference  8.    The  plea  of  payment  of 


*  Lorymer  v.  Vizeu,  S  Bing.  N.  R. 
222. 

b  jini€,S\^  14. 

*  Adlard  v.  Booth,  1  Bing.  N.  R.  693. 
]  Scott,  644.  S,  C. 

*  1  Went  258.  1  Chit  Jwi,  PL  364. 
866;  and  aee  Edwards  v.  Chapman,  1 
Tyr.  &G.461.  1  Meeson  &  W.  231.  4 
Dowl  Rep.  732.    1  Gale,  376.    12  Leg. 


Obi.  180, 81.  &  C. 

*  Richardson  v.  Feil,  4  Dowi.  Rep.  10. 
10  Leg.  Gbs.  206.  S.  C 

'  Cousins  o.  Paddon,  2  Cromp.  M.  & 
R.  547.  6  Tyr.  Rep.  635.  1  Gale,  805. 
4  DowL  Rep.  468.  &  C. 

■  Coxhead  v.  Huish,  7  Car.  &  P. 
6&  and  see  Proliert  v,  Phillips,  $  Meeson 
&  W.  40.  13  Leg.  Obs.  228.  S.C. 
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money  into  court,  after  action  brought,  has  been  treated  of  in  a  former 
chapter  *. 

A  tender  must  be  pleaded  in  oimmpn^^,  and  debt  an  hand  ^^  or  Tender,  when 
aimple  contract ;   and  may,  we  have  seen  ^  be  pleaded  in cooenan^  for  "SSed7*^ 
the  non*payment  of  rent®.    The  plea  of  tender  is  sometimes  pleaded  Iq  bar  of  action, 
in  bar  of  the  action ;  but  more  frequently,  in  bar  of  damages  only,  ^^  damagei. 
or  o£  further  damages.    In  debt  upon  bond,  conditioned  to  pay  money 
at  a  certain  day,  if  the  defendant  plead  a  tender  at  the  day,  and  that 
he  has  always  been  ready,  &c.  it  is  a  good  plea  in  bar  of  the  action  ': 
for  a  tender  and  refusal  are  considered  in  this  case  as  tantamount 
to  payment  b,  and  operate  as  a  performance  of  the  condition. .  But 
in  debt  on  single  bill,  or  for  rent,  &c.,  a  tender  can  only  be  pleaded  in 
bar  of  the  damages  occasioned  by  the  non-payment  of  the  debt ;  or, 
in  covenant  or  assumpsit,  of  the  further  damages,  beyond  the  amount 
of  the  sum  tendered  \     When  a  tender  is  pleaded  in  bar  of  the  When  pleaded, 
action,  it  may  be  pleaded  with  the  general  issue,  or  other  plea,  by  ^^ail||,ue. 
leave  of  the  court ' :  but  when  it  is  only  pleaded  in  bar  of  damages,  or 
further  damages,  the  defendant  is  not  allowed  to  plead  non  assumpsit^ 
or  non  est  factum  ^  to  the  whole  declaration,  and  a  tender  as  to  part ; 
for  one  of  these  pleas  goes  to  deny  that  the  plaintiff  ever  had  any 
cause  of  action,  and  the  other  partially  admits  it  ™. 

In  pleading  a  tender,  it  is  not  sufficient  to  state  that  the  defendant  Form  of  plea. 
is,  and  always  has  been  ready  to  pay,  but  he  must  also  state  that  he 
tendered  and  offered  to  pay  ^,    And  wherever  the  debt  or  duty  arises 


*  Ante,  Chap.  XXV.  p.  315,  16. 

^  Tidd  Prac.  9  Ed.  647. 

«  Id,  661. 

1  Ante,  861, 

"  Johnson  v.  Cky,  7  Taunt.  486.  1 
Moore,  200.  S.  C  ;  and  at  to  the  plea  of 
tender  in  general,  and  mode  of  pleading  it, 
see  Com.  Dig.  tit.  Pleader,  2G.2,  2  W. 
28.  49.  8  Chit  PL  922.  1  Chit.  Jun,  PI. 
S96,  &c. 

'  Anon.  Dyer,  SOO.  Broom  v,  Pfaie^ 
Comb.  SS4.  Anon.  Carth.  138.  Giles 
9,  Hartis»  1  Ld.  Raym.  264.  2  Sdk.  622. 
8  Salk.  848.  Carth.  418.  12  Mod.  162. 
Comb.  448.  Holt,  566.  a  C. 

'  Squire  v,  Grerett,  2  Ld.  Raym.  961. 
96A,per  Ld.  IToft,  Cb.  J. ;  but  see  Welsh  «. 
Rose,  4  Moore  &  P.  464.  6  Bing.  686.  &  C. 

^  Broon  v,  Vme,  Comb.  884.  Giles 
V.  Iiartl%  1  Ld.  Raym.  254%  2  Sdk.  622. 


8  Salk.  848.  Carth.  418.  12  Mod.  162. 
Comb.  448.  Holt,  666.  S.  C.  Birks  v, 
Trippet,  1  Wms.  Saund.  6  Ed.  88.  (2.) 

*  Gerriogv.  Manning,  Barnes,  866. 
Mcitin  V,  Kasterton,  2  Bke.  Rep,  lOOS. 
Tidd  Prae.  0  Ed.  666. 

k  Kayev.  Patch,  T.  27  Geo. IIL  E. B. 
Maclellan  v.  Howard,  4  Durnf.  &  E.  194. 
Dougal  V,  Bowman,  2  Blac.  Rep.  723.  8 
Wils.  146.  S.  C. 

1  JenVins  «.  Edwards,  6  Durnf.  &  E. 
97.  OrgiUv.  Kemshead,  4  Taunt  469; 
and'see  Birks  v.  TrippeC,  1  Wms.  Saund. 
6  Ed.  88.  (2.) 

"^  Tidd  Prac.  9  Ed.  656. 

*  R^ch  V,  Watson,  2  Wils.  74 ;  and 
see  Horn  v,  Lewin,  2  Salk.  584.  Birks  9, 
Trippet,  1  Wms.  Saund.  6  Ed.  88.  (2.) 
Fmcfa  V,  Brook,  1  Scott,  70.  1  Bing.  N. 
R.  268.  S.  C 
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Tout  temiit 
priMt,  andtmeotv 
pritt. 


Bringing  money 
into  court 


Consequence  of 
neglect 


Plea,  or  notice, 
uf  set  off. 


at  the  titne  of  die  (;ot)tfact,  and  is  not  discharged  by  a  tender  and  refu- 
salj'  the  pleii  mast  state  a  tout  temps  prist,  as  well  as  uncore  prist,  or  that 
iHe  d<df^ndant  has  ahtays  been,  anS  still  is  ready  to  pay  the  sum 
tendered'*  r  tint  where  the  debt  or  duty  arises  at  a  subsequent  period 
^s  in  the'  case  of  A  b6frd  eonditioVi^d  f6r  the  payment  of  money  on  a 
l^aniciilai' ' day^  ft  is  sufKcient  to  state' that '  the  defendant' was  then 
^dl  afterwsllrds,  ahd'stlH  is  ready  to  pajr  it.  iTie  defendant,  however, 
must  in  gfeneral  malce  a  profert  in  curiam  *»,  or  bring  the  money  into 
cbtirt ;  and  the  sum  tendered  must  be  paid  to  the  signer  of  £he  Writs 
ih  the  tCihg*8  Bench,  or  prothonotaries  m  the  Common  Pleas,  or  to 
ohe  of  the  milsterB  in  the  Exchequer,  who  will  give  a  receipt  for  it 
hi  the  margin  of  the  plea ;  and  if  not  so' paid,  £he  plaintiff  may,  if 
the  plea  be  pleaded  to  the  whole  sum  in  the  declaration,  consider  it  as 
a  nullity,  and  sign  judgments  Hut  where,  in  an  action  of  dehl\  tbe 
defendant  pleaded  the  general  issue  as  to  part,  and  as  to  the  other 
p^rt  a  tinder,  but  omitted  to  pay  the  money  into  court,  judgment 
having  been  signed  on  that  account  as  for  want  of  a  plea,  the  court 
set  aside  the  judgment  for  irregularity  *.' 

'  At  common  law,  if  the  plaintiff  was  indebted  to  the  defendant  in  as 
much  or  even  more  than  the  defendant  owed  to  him,  yet  he  had  no 
method  of  sMking  a'  balance ;  the  only  way  of  obtaining  relief  was 
by  going  into  a*  court  6i  eqiiity  •.  To  remedy  this  inconvenience,  it 
was  enadtedby  the  statute  St  Geo.  11.  c.  22.  $  15.  that  <*  where  there 
*'  ire  itiutud  debts  between  the  plaintiff  and  defendant,  or,  if  eitlier 
^'  party  sue  or  be  sued  as  executor  ot  adttiinistrator,'  where  there  are 
^  mutnal  debts  between  thcf  testator  and  intestate,  and  either  party,  one 
^^di^bt  Mtybe  ii^  'ttgainst  the  other;  and  iixi^  matter  may  be  given 
"  in  evidence  upon  the  general  issue,  or  pleaded  in  bar,  as  the  nature 
(« y)f  tbe '  dtoe  htdy  Require ; '  so  as  at  tfa«  tfane  bf  pleading  the  general 
^  issue,  where  any  such  debt  of  theplaintdF,  hiis  testator  or  intestate, 
'*  is,  intended  to  be  insisted  on  in  evidence,  notice  shall  be  given  of 
"  Aq  p^ticular  sun?  pr^debt  so  intended  tp  be  .insist^  on,  and  upot 


'  *  ones  IT.  HtnSi,  1  Ld.  Raym.  854.  8 
SaXc.  688.  9  Salk.  MB.  C«tih.  4IS.  18 
Mbd.  1ft8.  Oomb.  449.  Ifohidde.^.  C. 
Bh^s  ij.  Trippet,  i  Wnfis.'SAuAd.  5  Sd. 
S3.  (8.);'afid  ^  d^eAtlktid  v.'I^Uire,  8 
l^ltlk;68S.  Whiilb^k  V.  Sl|uire,  )<r  Mod. 
81.  May  r.  Cooper,  FUrt.  376:  6  Bac. 
Abr.  tit  Tender,  kc  H.  8,  3. 

^  RiMsd  V.  Williatns,   I  Lutw.  861. 
883*    Brownlow  v.  HeWfey,  R  $64.  36Sr. 


il^oitf.  Big.  tit  Pteoder,^W.  88. 

^  P^th^  o.'  Shehon,  1  Str.  638.  Bny 
V.  Booth,  Barnes,  858;  and  see  TicU 
Prac.  9  Ed.  565.  68f .    ^hte,  80. 

'<*  Chapman  v.  HicVs,  8  DowL  Rep. 
641.  ^Croirtp.  ft'M.  633.  S.  C. 

*  ColKni  ».  Collhis,  8  Bur.  880.  8 
Ken.  9!^.  S.  C  Green  v.  Farmer,  4 
Bur.  8880 ',  And 'see  Tidd  Prac  9  Ed. 
663.  1  Chit  H.  484. 


OF   PLEAS   Iff  .^A^^ 


m 


**  what  account  it  b^ame  due ; .  or  oAearwis^  .si^^J^  ma^lt^r  3bfiIlnot  be 
"  allowed  in  evidence  npon  th^genei^al  isau^,"  Qp  tj^a  ^t^t^te  it.vBiaa 
bolden,  that  a  notice  of  s^t  oS[  could  only  be  g^v^n  .vri.tl^.a.p)ea  qf 
the  general  i98ue ;.  ^d  that  if  ^|i^re  were  ^y  p^fjr.pjra,  the  spt  pff 
must  have  been  pleaded  ■..  Therefore,  where  the  genial  issue  and  the 
statute  of  limitations  were  pie^d^d,  t^ogethej/^jtli  a  j;iotice  of  set  .pi^ 
the  court  held  that  a jiet  off  could  not  be^  given  m  evidejace^  bi^t  tjl^;^^ 
it  ought  to  have  been  pleaded  ^  It  })as, also  been  ^^terojin^dy.tl^t 
the  plea  of  non  est  Jpacti^m^  in  ^cqvenarU  foitnon-p^ymi^n^  of  rei^tjis 
not  to  b^  considered  as  a  genercil  yssu(S^\^d^}[  ^)^,ch.  f^  deft^fij^ant  caa 
giveanotice  of  set  offj  fo;-  ii)  cqvejH^t  tp/^re/^,  prop^.rlj, spelling,,  no. 
general  issue  \  ai)d  if  a  y^rdic^;  ^ef^  ^ou{idj.the;reo]^,for  tlje  plaiji^fifl^ 
there  would  be'  np  in?^ns,  i^  efitp^ipg  Hp.  ^e  j^^^p^  ,of  ^?t,U¥g  ,# 
the  debt  due  to  the  defendant^  ^.  ,^d  as^g^^^ijaj^  Jsj3Mes,aje  pon(ii>p<j|[ 
in  their  operat^n  by  the  late  statu^jfy^^j^es^qf  ,plpadii^g,,^^ 
declared  by  one  of  thepi/^  that  a,s^t  9ff^jp^st,J^f,^pl^dpd^i^^sefn^  ^lat 
itcannot now  inai^y  Cj^^^hp  giy^ep,  ^'evjd^jjpp  W^f?^'^  1^9^m\\^  WH 
cordingly,  it  has  become  the  pca<q^i^,tpp|^^(i^^^pjeci^^y«  vyhi^h  aUf? 
prevents  the  necessity  of,  prpyi^g  j^he,,sfirvjp^  qf  thp  ^o^p^.  at;  ^. the 
trial '.  And  this  practice  is  sanct^pA^d  hg  a  Iif te  .pf^{.e  <, , wljier^,  th,e  .^^7 
fendapt,  in  an  ^tiqn  qfdebf  %,  gppds  soJldi  ^ni  delivjqred.^nd.ofl  aa 
account  stated,  pleaded  ntffijfuofii  indebita^^iSf  yfit!^^  nptjc^  o^  .^t  offi 
and  the  couxt  held  that  a  set  off;  poiild^t;  b^giy^f^.il^  eyide^^f^^  bv^p 
must  be  specially, j^eadedt  i^.B^^ft  ^^?^f'  9fft  P^  ,^,waWw»Pmn.,t^ 

that  to  vfhich  the^p^^.is,Wplj^e<iU  *^.l^^^  .1-    .'   r^       - 

Every   plea  oi^t  .to  hav^.its,  pi;9p^r,,9CAqb^9nJ.4  .Wh^p,.thA  Conclu«6nof 

general  is^u^e.  i^  ple;^^^,  or.  ^  de%/^9pf  siiflgly  d^ies.^p^^e.pftterjal  2^/  **  *^'*""'°" 


!.. 


&  Mo.  418.  S.  C.  jo^  JbbtoUt  Cb.  J.  1  CI|U. 

PL  5 'Ed,  606.  8  Chit.  PA  6  Ed.  93S.  (a.) 
^  Buncan  o.  Grant,  2  DowL  Rep.  6d8. 

lGkx)mp.B(.ftR.S8^.  4"ryrl  Rep.  81(^. 

&  C  ;  but  see  Coubon  v.  Jones,  6  Esp. 

Rep.  &0.,per,hd.  EUaUfcrwgfh  Cbu  J^ 

WeUs  «,  Crof|$,  4  Car.  4&  P.  8;^.  ptr  Ld. 

Tdf^terden,  Qh.  J,    . 

•  ^7*A5,Sd6,^       .    -    ,         :..)..     ,'^ 
<^,01deoi^aw  v,  Tht^psonf  1  Stark,  ^i. 

JPo.  811.   5  jil^^  ^>B.  164.  2  Cbit.  R. 

888.,,  3-  C/.f$eU^2V(.  Pfi  6  £(1.  ^85.  1 

Chit  P^.  5  Ed.  60^;  but  «ee  £ul.  ^ 

i^i.  1,81.  G^owQT  V.  Hunt,  IWbcs,  290^ 

91.  9emb,  contra. 


J.^  a;  f>  3aip.  ,&  Ad.  4ff(f9^  yiur .  li) 
Biiiff«  470.  2  Cromp.&  1^.  21. 

^  For  the  form  of  a  plea  of  set  oS,  see 
'8  Chit  17^928.  981,&6.  968,  &c.  i  Chit. 
Jun,  PI.  887,  &c.  And  for  a  plea  of  mu- 
tual ore^ity  io  an  aotion  by  the  assignees 
of  a  baakrupt,  see  1  Chit  Jm.  PL  891. 

.  '^lohana  v.^a^tridgtf  I  Meesoy  &.  W. 
89^.  1  T^i^,&,.Qki  7d4,  5  Dowl.  Rf^ 
108.  1,9  Leg.  Obs.  140,41.  S.  C. 

'^,M^  u.  Xemlinson^  d  Nqv«  &.M» 
62iv  1  Har.  &  W.  614.  S.,  C. 

1  Co.  LitrSpS.^.;  «nd  see  I  ChiuH. 
4  Ed.  474,;  &f.  Steph*  iV.  892.  &e.  486, 
6tc  Tidd  Prac  9  ^  (iGSL 
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OF  PLEAS   IN   BAR. 


By  statutory 
nde. 


Conclusion  to 


fact  alleged  in  the  declaration^  he  should  conclude  hts  plea  hy  putting 
himself  upon  the  country  * :  but  where  the  plea  advanced  new  matter  in 
the  c^rmative,  the  defendant  formerly  concluded  it  with  an  averment 
or  verification,  and  prayer  of  judgment  «  actio ;  or,  in  other  words,  by 
professing  himself  ready  to  verify  the  plea,  and  prayiiig  judgment  if 
the  plaintiff  ought  to  have  or  maintain  his  action  against  him.     An 
avowry  however^  wherein  the  defendant  is  considered  as  an  actor, 
and  which  is  in  nature  of  a  count,  need  not  be  averred^ ;  nor  pleas 
which  are  merely  in  the  negative^  because  a  negative  cannot   be 
proved.     When  a  judgment,  or  other  matter  of  record,  is  pleaded,  the 
plea  should  conclude  with  a  verification  by  the  record :  And  where  in 
dehtf  the  matter  of  the  (dea  shewed  there  never  was  a  good  cause  of 
action,  as  in  debt  on  bond  against  an  heir>  who  pleaded  riensper  ^cent^ 
the  defendant,  instead  of  concluding  his  plea  by  praying  judgment  if 
the  plaintiff  ought  to  have  his  action,  formerly  concluded  it  with 
a  prayer  of  judgment,  if  he  ought  to  be  charged  with  the  debt  by 
virtue  of  the  writing  obligatory  «.     But,  by  a  late  statutory  rule  of 
{heading  ^,  it  is  declared  that  '^  in  a  plea,  or  subsequent  pleading, 
intended  to  be  pleaded  in  bar  of  the  whole  action  generally,  it  shall 
not  be  necessary  to  use  any  prayer  of  judgment ;   and  all  pleas, 
&c.  pleaded  without  such  formal   prayer,  shall  be  taken,  unless 
otherwise  expressed,  as  pleaded  in  bar  of  the  whole  action :  provided, 
that  nothing  therein  contained  shall  extend  to  eases  where  an  estoppel 
is  pleaded."     It  is  also  a  general  rule®^  that  ''  aH  special  traverses, 
or  traverses  with  an  inducement  of  affirmative  matter,  shall  con- 
clude to  the  country :  provided,  that  this  regulation  shall  not  preclude 
the  opposite  party  from  pleading  over   to  the   inducement,  when 
the  traverse  is  immaterial."      But,  notwithstanding  these  rules,  a  plea 
must  still  oonchide  with  a  verification,  or  to  the  country';  and  a  plea 
of  the  statute  of  limitations  must  condnde  with  a  verification^. 

In  anmmpHtf  a  plea  of  payment  at  the  time  when  the  money 
became  due,  according  to  the  terms  of  the  contract,  ought  to  conclude 
to  the  country  ^  :  but  in  debt,  it  is  considered  as  a  plea  in  confession 


*  2  Wms.  Saund.  5  Ed  837.  (1.) 

0  Co.  lit  SOS.  a. 

"  Brown  «.  Cornish,  2  Salk.  616. 

*R.  PL  Gen,  IL  4  W.  IV.  rvg.  9.  6 
Barn,  k,  Ad.  Append,  v.  10  Bing.  467. 
8  Cromp.  &  M.  17. 
.  •  B.  P/.  Gf«».  H.  4  W.  IV.  trg.  IS. 
6  Bam.  &  Ad.  Append,  vi.  10  Bing.  467. 
8  Crompk  ft  Mi  17^  and  MS  Tldd  Prac. 


9  Ed.  68S,  4. 

^  Knowles  (or  Snow)  o.  Stenm,  1 
Cromp.  M.  &,  R.  26.  2  DowL  Bepw  S64. 
4  Tyr.  Rep.  1016.  &  C. 

'  WheRtley  v.  Williams,  1  MeeMw  Ml 
W.  6SS;  and  we  Raid  v.  Spear,  ^DdwL 
Bep.8S0. 

^  Brown  V.  Comiab,  S  StUk.  616.  1 
Chit.  Jvn.  PL  363. 
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and  avoidance,  and  must  conclude  with  a  verification*.     So,  where 
the  defendant  pleaded  payment  as  to  pari  of  the  demands  and  as  to 
the  residue  that  he  did  not  promise  as  alleged  in  the  declaration, 
concluding  to  the  country ;  the  plaintiff  having  demurred  specially, 
alleging  duplicity,  and  the  want  of  a  proper  conclusion  with  a  verifica- 
tion, the  court  held  the  plea  to  he  hod  on  the  latter  ground  ^>    A  plea  Of  payment  of 
of  payment  of  money  into  court,  beginning  '*  as  to  so  much,  parcel,"  ^^^ 
&c.  and  concluding  without  any  prayer  of  judgment,  is  had  on  special 
demurrer  ^.    And  where,  to  a  declaration  on  a  bill  of  exchange,  with 
a  count  for  work  and  labour,  the  defendant  pleaded  as  to  S5/.  part  of 
the  money  in  the  declaration  mentioned,  that  the  bill,  as  to  that  sum, 
was  an  accommodation  bill,  concluding  with  a  verification  ;  and  as  to 
the  sum  of  40/.  other  parcel  of  the  sums  mentioned  in  the  declaration, 
he  pleaded  payment  of  that  money  into  court,  concluding  with  a 
verification ;  and  as  to  the  residue  of  the  sums,  and  the  promise  in 
the  last  count  of  the  declaration  mentioned,  and  not  before  pleaded 
to,  non  assumpsit ;  upon  the  first  plea  the  plaintiff  took  issue,  and,  as 
to  the  last  plea,  added  a  similiter^  but  said  nothing  as  to  the  plea  of 
payment  of  money  into  court ;  at  the  trial,  the  plaintiff  obtained  a 
verdict,  with  30/.   damages  ;    and  the  court  held  that  there  was  no 
ground  for  arresting  the  judgment  ^. 

The  plea  of  tender  formerly  concluded,  when  it  was  in  bar  of  the  Of  tender, 
action^  by  praying  judgment  if  the  plaintiff  ought  to  have  or  maintain 
his  action,  generally  :  but  where  it  was  only  in  bar  of  damages^  the 
defendant,  in  pleading  a  tender  in  debt,  ought  to  have  concluded  his 
plea,  by  praying  judgment  if  the  plaintiff  ought  to  have  or  maintain 
his  action,  to  recover  any  damages  against  him ;  for  in  this  action, 
the  debt  is  the  principal,  and  the  damages  are  only  accessory :  but 
in  assumpsU,  the  damages  are  the  principal ;  and  therefore,  in  plead- 
ing a  tender  in  the  latter  action,  the  defendant  ought  to  conclude 
his  plea  with  a  prayer  of  judgment,  if  the  plaintiff  ought  to  have 
or  maintain  his  action,  to  recover  any  more  or  greater  damages  than  the 
sum  tendered,  or  any  damages  by  reason  of  the  non-payment  thereof*. 

*  Goodduld  v.  Fledge,  1  Meeton&  W.  46,  7.  &  C. 

868.  1  Tyr.  &  G.  688.  6  DowL  Rep.  89.  *"  Sharmaa  v.  Stevenson,  1  Gale,  74.  8 

12  Leg.  Obfc  116,  17.  S.  C  Bowl.  Rep.  709.  8  Cromp.  M.  &  R.  7a. 

»  AnieU  (or  EnoU)  v.  Smith,  8  Dowl.  5  Tyr.  Rep.  6^4.   &   C     Coatc»    n. 

Rep.  198.   1  Cnmip.  H  &  R.  M».  5  SteveBs,  8  DowL  Repu  784.  1  Gale^  75. 

Tyr.  Rep.  141.   9  Leg.  Obs.  270,  71.  2  Cronp.  M.  It  R.  ITS.  S.  C 

8.  C.     Hoekley  v,  Sutton,  2  Dowl.  Rep.  '  Ftflovs  •.  Bad,  4  DowL  Rep.  188. 

700.    Mack  v.  Rust,  4DowL  Rep^  286.  2CMm|>.M.&R.  457.  1  Gale,  246.S.C 


10  Leg.  Ob8.881.  S.  C.  ;  aad  aee  Skirith  *  Giles  v.  Hartis,  1  Ld.Raym.  254.  2 

V.  Smith,  5  DowL  Rep.  84.  12  Leg.  Obs.       Salk.  622,  8.  8  Salk.  848.    Carth.  418. 
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When  an  es- 
toppel is  plead- 
ed, or  replied. 


If  an  estoppel  be  pleaded  or  replied,  the  party  pleading  or  replying 
must  rely  upon  it  * ;  and  in  concluding  his  plea  or  replication,  the 
usual  and  best  mode  is  to  pray  judgment  if  the  opposite  party,  against 
the  record^  deed  or  acknowledgment,  which  is  the  gpround  of  the  es- 
toppelf  ought  to  be  admitted  to  allege  the  matter  stated  in  his 
declaration,  or  plea:  though  it  seems,  that  if  he  were  only  to  demand 
judgment  generally,  without  saying  any  thing  more,  it  would  be 
deemed  sufficient  \ 


Pleading  several       Pleas  in  bar  are  commonly  said  to  be  single  or  double;  or,  in  other 

words,  the  defendant  may  rely  upon  a  single  ground,  or  plead  several 

At  common  law.  matters  in  his  defence:    At  common  law,  the  defendant  could  only 

have  pleaded  a  single  matter  to  the  whole  declaration,  which  rigour 
often  abridged  the  justice  of  his  defence,  and  was  doubtless  one  cause 
of  perplexed  inartificial  pleading  ;  the  party  endeavouring  to  crowd 
as  much  reasoning  as  he  could  into  his  plea,  however  intricate,  re- 
pugnant and  contradictory  he  made  it  by  so  doing  ^ ;  but  even  at 
common  law,  the  defendant  might  have  pleaded  several  matters  to 
different  parts  of  the  declaration ;  as  not  guilty  to  part,  and  to  other 
parts  a  justification,  or  release,  &c. :  and  where  there  were  several 
defendants,  each  of  them  might  bave  pleaded  separately,  a  single 
matter  to  the  whole,  or  several  matters  to  different  parts  of  the 

By  Stat  4  Aon.  declaration  ^.      By  the  statute,  however,  for  the  amendment  of  the 

^'  ^^'  law®,  "  the  defendant  or  tenant  in  any  action  or  suit,  or  any  plaintiff 

'^  in  replevin^  in  any  court  of  record,  may,  with  the  leave  of  the  same 
"  court,  plead  as  many  several  matters  thereto,  as  he  shall  think  neces- 


12  Mod.  162.  Comb.  44S.  Holt,  666. 
S.  C;  but  see  Steward  v.  Coles,  Cro.  Jac. 
627.  cotUra.    Tidd  Prac.  9  Ed.  662. 

*  Co.  Lit  303.  6.  And  for  the  gene- 
ral doctrine  of  estoppel,  and  the  mode  of 
pleading  or  replying  it,  see  Com.  Dig.  tit 
Estoppel,  Bac.  Abr.  tit  Pleas  and  Plead* 
ing,  L  II.  1  Wnis.  Saund.  5  Ed.  216. 
(2.)  825.  a.  2  Wms.  Saund.  5  Ed.  418. 
(1.)  1  Chit  PL  4  Ed.  322,  3.  3  Chit  PL 
1143,  4.  Steph.  P/.  239,  40,  41.  Tidd 
Prac.  9  Ed.  83.  140.  242. 448.  464.  562. 
639.  Pahner  v.  Eldns,  2  Str.  817.  2  Ld. 
Raym.  1560.  8.  C.  Shelley  v.  Wright, 
Willes,  9.  G  oodtitle  d.  Edwards  v.  Bailey, 
Cowp.  597.     Hosier  v.  SearW,  2  Bos.  & 


P.  299.  Outram  v.  Morewood,  3  East, 
34^.  Harrison  o.  Wardle,  6  Bam.  lb 
Ad.  146.  2  Kev.  Sl  M.  703.  S.  C. 
Lainson  v.  Tremeere,  3  Nev.  &  M.  60S. 
Bowman  v,  Tavlor,  4  Nev.  &  M.  264.  2 
Ad.  &  K  278.  S.  C.  Bowman  0.  Rostron, 
4  Nev.  &  M.  552.  2  Ad.  &  B.  296. 
S.C. 

^  SheUey  v.  Wright,  Willes,  13. 

'  2  Eunum.  141 ;  and  see  1  Chit  PL 
4  Ed.  208.  456.  477.  Steph.  Pt.  289, 
90. 

'  Co.  lit  303.  a. ;  and  see  Tidd  Prac, 
9  Ed.  654. 

*  4  Ann.  c.  16.  §  4,  6. 
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sary  for  hit  defence :  Provided  nevertheless,  that  if  any  such  matter 
shall,  upon  a  demurrer  joined,  be  judged  insufBcient,  costs  shall  be 
**  given  at  the  discretion  of  the  court ;  or  if  a  verdict  shall  be  found 
*'  upon  any  issue  in  the  sai^  cause,  for  the  plaintiff  or  demandant, 
*'  costs  shall  be  also  given  in  like  manner ;  unless  the  judge  who 
"  tried  the  said  issue,  shall  certify  that  the  said  defendant  or  tenant, 
^  or  plaintiff  in  rep^tn,  had  a  probable  cause  to  plead  such  matter, 
^  which  upon  the  said  issue  shall  be  found  against  him :  Provided 
also,  that  nothing  in  this  act  shall  extend  to  any  writ,  declaration^  or 
suit  of  appeal  of  felony,  &c.  or  to  any  writ,  biU,  action,  or  informa- 
tion upon  any  penal  statute." 
In  the  construction  of  this  statute,  which  was  considered  as  a  Several  pleas, 
remedial  law  «,  the  defendant,  with  the  exceptions  before  mentioned,  aUowet^Tnd 
was  formerly  allowed  to  plead  as   many  different  matters  as  he  when  not 
thought  necessary  for  his  defence,  though  they  might  appear  at  first 
view  to  be  contradictory  or  inconsistent ;  as  nan  assumpsit  and  the 
statute  of  limitations  ^  ;  or,  as  to  part  of  the  money  demanded,  that  it 
was  paid  in  the  prosecution  of  illegal  bargains  ^'j  or  non  est  factum  snd 
the  statute  of  gaming,  or  usury  ^;  or^  in  trespass^  not  guilty  and  a  justi^ 
fication  %  accord  and  satisfaction,  or  tender  of  amends  ^  &c     So,  he 
might  plead  son  assumpsit  and  infancy,  or  m  release  f^,  or  not  guilty 
and  liberum  tenementum^;  though  as  in&ncy  might  have  been  given 
in  evidence  on  non  assumpsit,  and  liberwm  tenementum  upon  not  guilty, 
the  pleading  of  these  matters  specially  seems  to  have  been  ttnneoes-> 
sary  :    and  the  plaintiff  in  replevin  might  have  pleaded  in  bar  to  the 
defendant's  avowry  or  cognisance,  that  he  did  not  hold  as  tenant,  and 
no  rent  in  arrear,  with  a  plea  of  infancy  K    But  the  defendant  was  Inconsistent 
not  formerly  allowed  to  plead  any  pleas  that  were  manifestly  incon-  ^  ^^' 
sistent^  such  as  non  assumpsit^,  or  non  est  factum\  to  the  whole 


*  Steele  v.  Findar,  Barnes,  347,  8. 
^  Jackson  o.  Warwick,  Barnes,  36  L 
'  Triebner   v.  Duerr,   1    Scott,    lOS. 
1  Bing.  N.  R.  S66.  SDowL  Rep.    133. 

'  Iiechmere  v.  Bice,  2  Bos.  &  P.  12 ; 
and  see  M'Connell  v.  Hector,  id  540. 

*  Harman  v.  Dunn,  Barnes,  355. 
Taylerv.  Wittall,  icUib,  Hanson  v.  Speight, 
id.  356.  Smith  v.  Lodge,  ixL  ib.  Thomas 
V.  Eamonson,  id.  366.  M^Crandlev.Bar- 
urise,  4  Moore  &  P.  ]20.  6  3ing.  429. 
4132.  S.  C. 

'  Gerring  ou   Manning,   Barnes,  866. 


Martin  v.  Kesterton,  2  Blac.  Rep.  1093. 

«  Wright  ©.  Gregory,  T.  32  Geo.  III. 
a  P.  Imp.  C.  P.  7  Ei  251. 

^  Stibbs  V,  Nives,  (or  Neeres,)  Cas. 
Pr.  C.  P.  153.  Barnes,  836.  &  C.f  and 
see  Hanson  v.  Speight,  id,  356. 

1  Wilson  V.  Ames,  5  Taunt  340.  1 
Marsh.  74.  S.  C 

*■  Kaye  v.  Patch,  T.  27  Geo.  III.  K.  B. 
Maclellan  v.  Howard,  4  Dumf.  &  £.  194. 
Dougal  (or  Dowgal)  v.  Bowman,  9  Blac, 
Rep.  723.  3  Wils.  145.  S.  C. 

^  Jenkins  v.  Edwards,  5  Durnf.  &  £, 
97.     OrgiU  V.  Kemsbead,  4  Taunt.  459. 
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declaration,  and  a  tender  as  to  part ;  for  one  of  these  pleas  went  to 
deny  that  the  plaintiff  ^ver  had  any  cause  of  action,  and  the  other 
partially  admitted  it.  So,  the  defendant  was  not  allowed  to  plead  a 
plea  of  alien  enemy,  with  turn  assumpsit  \  a  tender  \  or  other  incon^ 
sistent  matter  ^  :  nor  several  matters  which  required  different  trials, 
as  in  dower f  ne  ungues  decouple  en  loyal  matrimonie  and  a  mortgage, 
or  ne  unques  seisie  que  dower  ^;  for  the  first  matter  was  triable  by  the 
bishop,  and  the  others  by  a  jury ;  and  if  the  former  were  found 
against  the  defendant,  the  judge  could  not  certify  that  he  had  a  pro- 
bable cause  of  pleading  it  *. 

In  the  Common  Pleas,  the  defendant  was  not  formerly  allowed  to 
plead  in  assumpsity  non  assumpsit  and  infancy',  the  stock  jobbing 
act  s,  or  a  release  ^,  or  set  off* ;  in  debt  on  bond,  non  est  factum  and 
solvit  ad  or  post  diem  ^  y  in  debt  for  rent,  nil  debet  and  nil  habuit  in 
tenementis ' ;  in  trover f  not  guilty  and  the  bankruptcy  of  the  plain- 
tiff"^ ;  or,  in  trespass,  not  guilty  and  a  justification ''^  or  a  release  of  a 
particular  trespass  ^.  And  the  court  would  not  more  recently  allow 
the  defendant  to  plead  non  est  factum  in  an  action  on  a  deed  made 
beyond  seas,  where  he  relied,  in  some  of  his  pleas,  on  matters  of 
defence  which  necessarily  imported  the  execution  of  the  deed  p. 
So,  to  a  declaration  on  a  life  policy,  the  court  would  not  allow  the 
defendant  to  plead  first,  the  general  issue ;  secondly,  a  fraudulent  mis- 
representation  as  to  the  state  of  health  of  the  party  whose  life  was 
insured ;  and  lastly,  that  the  policy  was  not  under  seal  4.  So^  in  an 
action  by  a  reversioner  against  assignees  of  a  bankrupt,  for  several 
breaches  of  covenant  in  a  lease,  the  court  refused  to  permit  the 
defendants  to  plead  non  estfactum^  and  also  that  the  premises  did  not 
come  to  them  by  assignment  ^     And  the  court  intimated,  that  where 


*  Feron  v.  Ladd,  2  Blac.  Rep.  1S26. 
Palmer  v.  Henderson,  £.21  Geo.  III. 
C.  P.  Angerstein  v.  Vaughan,  1  Bos.  9l 
P.  222.  (a.)  Thyatt  v.  Young,  2 Bos.  & 
P.  72.  Shombeck  v,  De  La  Cour,  10 
East,  327. 

^  Shombeckv.  DeLaCour,10East,S26. 

*  Truckenbrodt  v.  Payne,  12  East,  206. 
^  Anon.  Com.  Rep.  148.  Anderson  v. 

Anderson,  2  Blac.  Rep,  1157.  Hillier  v. 
Fletcher,  id»  1207;  but  see  Robins  t;. 
Crutcbley,  2  Wils.  118.  setnh.  contra. 

*  TiddiVac9£d.  655. 
'  Anon.  Barnes,  S6S. 

■  Shaw  V.  Everett,  1  Bos.  &  P.  222. 
Rosset  V.  King,  1  Moore' &  P.  145. 


^  Marshal  (or  Marshall)  v.  Lawrence 
Cas.  Pr.  C.  P.  154w  Barnes,  8SS.  S.  C 

'  Jarratt  o.  Robinson,  Barnes,  3S3. 

^  Anon.  id.  S68.     Fox  «.  Chandler,  2 
Blac.  Rep.  905.  Arnold  v.  Baas,  tt/.998. 

I  Marshal  {or  Marshall)  v.  Lawrence^ 
Cas.  Pr.  C.  P.  154.  Barnes,  SSS.  S.  C 

"  Herbert  v.  Flower,  Barnes,  860. 

'  Bamet  {or  Bamett)  v.  Greaves,  Cas. 
Pr.  C  P.  154.  Barnes,  SS9.  S.C. 

"*  Prinnel  v,  Preston,  Barnes,  851. 

^  Laughton  v.  Ritchie,  8  Taunt.  885 ; 
and  see  Tidd  Prac.  9  Ed.  655,  6. 

"1  Weld  0.  Foster,  12  Moore^  61. 

'  Whale  v.  Lenny,  2  Moore  &  P.  19. 
5  Ring.  12.  S.  C. 
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a  title  was  deduced  through  a  number  of  successive  links,  they  would 
only  allow  the  defendant  to  traverse  the  material  allegation,  and  not 
to  take  issue  on  every  distinct  averment  of  fact  immaterial  to  the 
decision  of  the  cause  ^.      So,  in  an  action  of  covenant  against  an 
executor,  on   an   indenture  of  lease,  the   court  refused  to  permit  the 
defendant  to  plead,  in  addition  to  the  pleas  ofplene  administravit,  and 
plene  administravit  before  he  had  notice  of  the  indenture,  pleas  of 
plene  administravit    before  he  had  notice  of  the  breach  of  covenant, 
and  payment  to  the  residuary  legatees  before  notice  of  the  indenture  \ 
So,  in  scire  facias  on  a  judgment,  the  defendant  having  moved  to  plead 
several  matters,  viz :  first,  payment ;  secondly,  that  the  judgment  was 
fraudulent;    and  thirdly,   that  it  was    on   a  warrant  of   attorney 
fraudulently  obtained  ;  the  court  revised  to  allow  the  three  pleas  to 
be  pleaded,  and  put  the  defendant  to  his  election  ^.     So,  in  quare 
impecUt,  where  the  plaintiff  in  his  declaration  set  out  his  title  to  an 
advowson,  commencing  in  1603,  and  which  was  principally  founded 
on  a  deed  of  1672 ;   and  the  defendants  claimed  under  a  subsequent 
deed,  executed  by  the  same  party  in  1692,  and  traversed  every  material 
allegation  in  the  declaration,  in  forty-three  several  pleas ;  the  court  of 
Common  Pleas,  afler  nonsuit  and  a  rule  absolute  for  a   new  trial, 
rescinded  the  original  rule  to  plead  several  matters,  and  ordered  twenty- 
two  pleas  to  be  struck  out,  and  eventually  confined  the  defendant  to 
two  only,  which  went  to  dispute  the  validity  of  the  deed  of  1672^. 
And  in  general  it  seems,  that  the  court  of  Common  Pleas  would  not 
have  allowed  inconsistent  pleas  to  be  pleaded  together,  unless  at  the 
time  of  the  application  for  leave  to  plead  several  matters,  an  affidavit 
had   been  made  that  such  pleas  were  necessary  for  the  justice  of  the 
case  ®.   So,  in  the  Exchequer,  where  nil  debet  and  several  special  pleas 
were   pleaded  to  debt  on  a  foreign  judgment,  the  plea  of  nil  debet 
was  ordered  to  be  struck  out '. 

The  statute  for  the  amendment  of  the  law  s,  however,  does  not  On  penalstatute^ 
extend  to  any  action  or  information  upon  di  penal  statute  **;  nor  to  an 
action  in  an  inferior  court  not  of  record  *.     And  as  the  king  is  not 

*  Whale  V,  Lenny,  6  Bing.  18,  18.  Anon.  8  Bing.    685.    S.    C ;    and  see 
^  Davis  9.  Blackwell,  8  Leg.  Obs.  14&.       Smith  v.  BackweU,  1  Moore  &  P.  845. 

and  cee  Same  v.  Same,  2  Moore  &  S.  7.  '  Aliven  v.   Fumiyal,    1  Dowl.  Rep. 

9  Bing.  5.  S.  C.  690. 

"  Shaw  0.  Ld.  Alranley,  8  Bing.  825.  '  4  Ann  c.  16.  §  7. 

9  Moore,  694.  S.  C  ^  AnU,  401 ;  and  see  Tidd  Prac,  9  Ed. 

*  Gully  o.  Bp.  of  Exeter,  2  Moore  &  655.  and  the  authorities  there  cited. 

P.  105.  4  Bing.  525.  5  Bing.  42.  S.  C.  '  Chltty  v.  Dendy,  1  Har.  &  W.  169. 

'  Shaw   V.   Russell^  11  Moore,   540.       4Nev.&  M.  842.  8  Ad.  &E.  819.  S.  C. 
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By  statutory 
rule. 


bound  by  this  statute  ^  the  defendant  cdnnot  plead  double  in  an 
information  of  intrusion  ^ ;  in  quare  impedit,  where  the  king  is  a 
party  ^;  or  in  scire  facias,  for  a  bond  debt  to  the  king  ^ :  nor  could  he 
have  pleaded  double  to  an  information  in  the  nature  of  a  qtto  war' 
tanto^,  till  the  statute  82  Geo.  III.  c.  58^;  nor  in  prohibition^  till 
the  statute  1  W.  IV.  c.  ^1 «.  but  he  is  now,  by  these  statutes,  allowed 
to  do  so  in  the  two  latter  cases. 

At  length,  by  one  of  the  late  statutory  rules  of  pleading  \  reciting 
that  by  the  mode  of  pleading  therefinafter  prescribed,  the  several  dis- 
puted facts  material  to  the  merits  of  the  case,  would,  before  the  trial, 
be  brought  to  the  notice  of  the  respective  parties  more  distinctly 
than  theretofore,  and  that  by  the  act  of  3  &  4  W.  IV.  c.  42.  §  23,  the 
powers  of  amendment  at  the  trial,  in  cases  of  variance,  in  particulars 
not  material  to  the  merits  of  the  case,  were  greatly  enlarged ;  it  was 
declared  that  "  several  pleas,  or  avowries  or  cognizances,  should  not 
be  allowed,  unless  a  distinct  ground  of  answer  or  defence  was  in- 
tended to  be  established  in  respect  of  each :  and  that  pleas,  avowries 
and  cognizances,  founded  on  one  and  the  same  principal  matter,  but 
varied  in  statement,  description,  or  circumstances  only,  (and  pleas  in 
bar  in  replevin  are  within  the  rule,)  are  not  to  be  allowed.  Ex,  gr. 
Pleas  of  solvit  ad  dtem,  and  of  solvit  post  diem,  are  both  pleas  of  pay- 
ment, varied  in  the  circumstance  of  time  only,  and  are  not  to  be 
allowed :  But  pleas  of  pa3rment,  and  of  accord  and  satisfaction,  or  of 
release,  are  distinct,  and  are  to  be  allowed.  Pleas  of  an  agreement 
to  accept  the  security  of  A.  B,  in  discharge  of  the  plaintiff's  demand, 
and  of  an  agreement  to  accept  the  security  of  C  Z).  for  the  like  pur- 
pose, are  also  distinct,  and  to  be  allowed :  But  pleas  of  an  a^ree- 
ment  to  accept  the  security  of  a  third  person,  in  discharge  of  the 
plaintiff's  demand,  and  of  the  same  agreement,  describing  it  to  be 
an  agreement  to  forbear  for  a  time,  in  consideration  of  the  same 


•  Regina  ».  Bewdley,  1  P.  Wms.  220. 
Rex  V.  Caldwell,  Forrest,  67. 

^  Attorney-General  v.  Allgood,  Parker, 
L  Rex  V.  Sir  C.  W.  Phillips,  H.  20  Ceo. 
II.  Parker,  10. 

*"  Rex  V.  Archbishop  of  York,  Wiilec, 
589.  Barnes,  363.  &  C. 

^  Rex  v.  Caldwell,  Forrest,  67;  but 
see  Attorney-General  &«  Snow,  Bunb.  96. 
Bjsx.  v.  Huggtns,  Com.  Rep.  428.  $emb. 
contra;  which  cftsaa,  however,  were  io 
e£fi»ct  overruled  by  the  case  of  the  At^ 
torney. General  t>.  Allgood,  Parkeiv  !• 


*  Regina  v.  Bewdley,  1  P.  Wmt.  220. 
Attorney. General  v.  Allgood,  Parker,  l.« 

'  For  this  statute,  and  the  decisions 
thereon,  see  Tidd  Prac,  9  Ed.  656,  7- 
Rex  V.  Brooks,  8  Barn.  &  C  321.  2 
Man.  &  R.  369.  S.  C.  Rex  v.  Langbom, 
2  Nev.  &  M.  618. 

«  PoU,  Chap.  XLVI.  Han  o.  Maule, 
5  Nev.  &  M.  466.  1  Har»  iSo  W.  683. 
S.  C. 

^  R*  PL  Gm.  H.  4.  W.  IV.  reg,  5. 
5  Bam.  &  Ad.  Append,  n.  10  Bing.  464. 
2  Crompw  &  M.  12. 
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security,  are  not  distinct ;  for  they  are  only  variations  in  the  state* 
ment  of  one  and  the  same  agreement,  whether  more  or  less  extensive, 
in  consideration  of  the  same  security,  and  not  to  be  allowed.  In  tres^ 
pcus  quart  clausum /regit,  pleas  of  soil  and  freehold  of  the  defendant 
in  the  lociis  in  quo,  and  of  the  defendant's  right  to  an  easement  there, 
pleas  of  right  of  way,  of  common  of  pasture,  of  common  of  turbary, 
and  of  common  of  estovers,  are  distinct,  and  are  to  be  allowed ;  but 
pleas  of  right  of  common  at  all  times  of  the  year,  and  of  such  right  at 
particular  times,  or  in  a  qualified  manner,  are  not  to  be  allowed.  So, 
pleas  of  a  right  of  way  over  the  hcus  in  quo,  varying  the  termini  or 
the  purposes,  are  not  to  be  allowed.  Avowries  for  distress  for  rent,  and 
for  distress  for  damage  feasant,  are  to  be  allowed ;  but  avowries  for 
distress  for  rent,  varying  the  amount  of  rent  reserved,  or  the  times  at 
which  the  rent  is  payable,  are  not  to  be  allowed.  The  examples  in 
this  and  other  places  specified,  are  given  as  some  instances  only  of 
the  application  of  the  rules  to  which  they  relate  ;  but  the  principles 
contained  in  the  rules,  are  not  to  be  considered  as  restricted  by  the 
examples  specified." 

To  give  effect  to  this  rule,  it  is  declared  by  an  auxiliary  one  ^  Consequences  of 
that  **  where  more  than  one  plea,  avowry  or  cognizance,  shall  have  Jb^oinAuIe 
been  used,  in  apparent  violation  of  the  preceding  rule,  the  opposite 
party  shall  be  at  liberty  to  apply  to  a  judge,  suggesting  that  two  or 
more  of  the  pleas,  avowries  or  cognizances,  are  founded  on  the  same 
ground  of  answer  or  defence,  for  an  order  that  all  the  pleas,  avowries 
or  cognizances,  introduced  in  violation  of  the  rule,  be  struck  out  at 
the  cost  of  the  party  pleading ;  whereupon  die  judge  shall  order 
accordingly,  unless  he  shall  be  satisfied,  upon  cause  shewn,  that  some 
distinct  ground  of  answer  or  defence  is  intended  to  be  established  in 
respect  of  each  of  such  pleas,  avowries  or  cognizances,  in  which  case 
he  shall  indorse  upon  the  siunmons,  or  state  in  his  order,  as  the  case  , 

may  be,  that  he  is  so  satisfied;  and  shall  also  specify  the  pleas, 
avowries  or  cognizances,  mentioned  in  such  application,  which  shall  be 
allowed." 

Upon  the  trial,  it  is  declared  by  another  statutory  rule^  that  Upon  the  trial, 
"  where  there  is  more  than  one  plea,  avowry  or  cognizance,  upon  the 
record,  and  the  party  pleading  fails  to  establish  a  distinct  ground  of 
answer  or  defence  in  respect  of  each  plea,  avowry  or  cognizance,  a 
verdict  and  judgment  shall  pass  against  him,  upon  each  plea,  avowry 
or  cc^nizance,  which  he  shall  have  so  failed  to  establish  ;  and  he  shall 

'  R.  PI.   Gen.  H.  4  W.  IV.reg,  6.     6  ^  R.  2H.  Gen.  H.  4  W.  IV.  reg.  7.  6 

Barn.  &  Ad.  Append,  iv.  JO  Bing.  460.  Barn.  &.  Ad.  Append.iv,v.  lOBing.  466, 
2  Cromp.  &  M.  15.  7.  2  Crouip.  &  M.  16. 
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be  liable  to  the  other  party  for  all  the  costs  occasioned  by  such  plea, 
avowry  or  cognizance,  including  those  of  the  evidence  as  well  as 
those  of  the  pleadings  :  and  further,  in  all  cases  in  which  application 
to  a  judge  has  been  made  under  the  preceding  rule,  and  any  plea, 
avowry  or  cognizance  allowed  as  aforesaid,  upon  the  ground  that 
some  distinct  ground  of  answer  or  defence  was  bond  Jide  intended  to 
be  established  in  respect  of  each  plea,  avowry  or  cognizance  so  allowed, 
if  the  court  or  judge,  before  whom  the  trial  is  had,  shall  be  of  opinion 
that  no  such  distinct  ground  of  answer  or  defence  was  bond  fide 
intended  to  be  established  in  respect  of  each  plea,  avowry  or  cogni- 
zance so  allowed,  and  shall  so  certify  before  final  judgment,  such 
party  so  pleading  shall  not  recover  any  costs  upon  the  issue  or  issues 
upon  which  he  succeeds,  arising  out  of  any  plea,  avowry  or  cogni- 
zance, with  respect  to  which  the  judge  shall  so  certify."  » 
Decisions  there-  Since  the  making  of  this  rule,  the  defendant  in  an  action  for  goods 
dIois  have^biwn  ^^^^  *"^  delivered,  and  for  money  paid  to  his  use,  was  allowed  to 
allowed.  plead  the  general  issue,  and,  as  to  part  of  the  money  demanded, 

that  it  was  paid  in  tlie  prosecution  of  illegal  bargains  ^.    And  although 
it  was  objected  that  these  were  inconsistent  pleas,  yet,  as  was  observed 
by  Lord  Chief  Justice   Tindal,    *  the  late  rules  for  the  regulation  of 
pleading  nowhere  state  that  pleas  that   are  inconsistent  with  each 
other  shall  not  be  allowed  :  On  the  contrary,  amongst  the  examples 
of  pleas  that  may  be  pleaded  together,  we  find  pleas  of  payment,  and 
of  accord  and  satisfaction,  or  of  release,  are  distinct,  and  are  to  be 
allowed.      These,  and  many  others   that  might  be  referred  to,'  he 
observed,  '  are   instances  of  pleas  that  cannot  all  be  true,  and  in  that 
sense  are  inconsistent :  It  was  not  intended  that  the  defendant  should 
be  shut  out  from  any  fair  and  bond  fide  ground  of  defence  :  Though, 
where  pleas  that  are  manifestly  inconsistent  with  each  other,  appear 
to  be  vexatiously  pleaded,  and  for  the  purpose  of  occasioning  incon- 
venience and  expense  to  the  plaintiff,  the  court  will  not  allow  them.' ^^ 
And  Mr.  Justice  Bosanquet  remarked,    that  '  the  word  inconsistent 
was  studiously  avoided  in  framing  the  new  rules,  because  it  was  felt 
that  two  or  more  pleas  might  be  inconsistent,  and  yet  contain  sub- 
stantially different  defences ;   the  object  had  in   view  being  to  pre- 
vent the  same  defence  being  pleaded  in  different  forms  ;  In  that  case, 
the  pleas  presented  two  defences  quite  distinct,  the  one  matter  of  fact, 

f 

*  For  the  origin  of  these  rules,  see  2  Icinson  v.  Small,  S  Dowl.  Rep.  564.   1  Har. 

Rep.  C.  L.  Com.  42.  &  W.  214.   10  Leg.  Obs.  109.  S.  C.  pet 

^  Triebner  v.  Duerr,  1  Scot^  102.     1  WVliams,  J. 
Ring.  N.  R.  266.  S  DowL  Rep.  ISS.  S.  C. ;  ""  Triebner  v.  Duerr,  1  Scott,  IDS,  4. 

and  see  Hart  v.  BelU  1  Hodges,  6,    Wil- 


OF   PLEADING   SEVERAL   MATTERS.  407 

the  other  of  law.'  *      In  a  subsequent  case  \  tlie  court  allowed  the 
assignees  of  a  bankrupt  to  plead,  in  covenant  on  a  lease,  first,  that 
the  lessee's  interest  did  not  pass  to  them ;  and  secondly,  that  they 
renounced  the  term,  in  time  to  be  discharged  from  the  performance 
of  the  covenants.    So,  in  an  action  of  debt  on  simple  contract,  the 
defendant  was  allowed  to  plead  first,  as  to  a  particular  sum,  his  bank- 
ruptcy ;  secondly,  as  to  another  sum,  payment ;  thirdly,  as  to  a  third 
sum,  accord  and  satisfaction  ;    and  fourthly,  as  to  the  whole  demand 
except  a  particular  sum,  the  plea  of  nunquam  indebitatus  ^,     So,  in  an 
action  by  the  assignees  of  a  bankrupt,  the  court  will  allow  the  bank- 
ruptcy to  be  put  in  issue  if  doubtful,  together  with  a  plea  of  mutual 
credit,  and  payment  of  money  into  court**.      So,  in  trover  by  the 
assignee  of  a  bankrupt,  the  defendant  may  it  seems  plead  first,  not 
guilty,  to  put  the  plaintiff*  upon  proof  of  the  conversion ;  secondly, 
that  the  plaintiff  is  not  assignee  of  the  bankrupt ;  and  thirdly,  that 
the  plaintiff  was  not  lawfully  possessed  of  the  goods,  as  of  his  pro- 
perty as  such  assignee  ®.     So,  in  an  action  of  trover  for  wool,  the 
defendant  was  allowed  to  pleads  first,  the  plea  of  not  guilty  ;  secondly, 
a  lien  by  custom ;  thirdly,  a  lien  by  special  agreement ;  fourthly,  a 
lien  by  custom,  stating  that  the  wool  was  deposited  by  one  haying  a 
primd  facie  title  to  it ;  and  fifthly,  a  lien  by  custom,  with  a  statement 
that  the  wool  was  deposited  with  the  defendant  by  the  plaintiff's 
agent  ^   And  the  court  will  not  set  aside  one  of  several  pleas,  where  a 
rule  to  plead  several  matters  has  been  consented  to  by  the  plaintiffs. 

On  the  other  hand,  the  court  will  not  allow  special  matter  to  be  when  not 
pleaded,  where  it  may  be  given  in  evidence  under  the  general  issue  ;  *^'<'^^ 
as  a  special  contract  in  assumpsit,  to  a  declaration  in  the  common 
form,  for  goods  bargained  and  sold^.  So,  where  the  defendant 
moved  for  leave  to  plead  several  matters,  viz.  1st,  non  assumpsit ; 
2dly,  payment  as  to  part ;  ddly,  as  to  part,  that  the  goods  were 
warranted  like  the  sample ;  4thly,  as  to  part,  that  the  goods  were 
warranted  to  be  of  good  merchantable  quality ;  and  5th]y,  that  they 

*  Triebner  v.  Duerr,  1  Scott,  104.  '  Leuckfaart  v.  Cooper,  1  Hodges,  16. 
^  Thompion  v.  Bradbury,  1  Bing.  N.  R.       1  Bing.  N.   R.   509.    1   Scott,  481.   S 

S26.    1  Scott,  279.  S  Dowl.  Rep.   147.  Dowl.  Rep.  415.   9  Leg.    Obs.  476,  7. 

&  C.  S.  C.     Same  v.  Same,  S  Bing.  N.  R.  99. 

*"  Hart  V.  Bel],  1  Hodges,  6.  ■  Howen  v.  Carr,  5  Dowl.  Rep.  805. 

<i  Atkinson  V.  Duckham,  4  DowL  Rep.  13  Leg.  Obs.  1 11.  S.  C. 

327.  11  Leg.  Obs.  133.  S.  C.  "  Gardner  v.  Alexander,  3  Dowl.  Rep. 

*  Scott  V.  Thomas,  6  Car.  &  P.  61 1.  146.  1  Scott,  281.  9  Leg.  Obs.  237.  S.  C. 
fter  Pcarke,  B. 


408  OF  PLBADING  SEVERAL  MATTERS. 

were  warranted  to  be  one  ton  weight  of  black-lead,  the  first  and 
fourth  pleas  were  disallowed  * ;  for,  as  was  observed  by  the  chier 
justice,  '  there  was  no  pretence  for  the  first  plea :  if  part  of  the  price 
had  been  paid,  as  alleged  in  the  second,  the  defendant  was  precluded 
from  saying  there  was  no  contract,  which  is  by  the  new  rules  the 
limit  of  non  assumpsit :  the  third  and  fourth  pleas  were  also  incompsr 
tible;  if  the  defendant  stood  upon  the  express  warranty,  that  the 
goods  were  like  the  sample,  he  ought  not  also  to  be  allowed  to  set  up 
a  warranty  in  law  that  the  goods  were  merchantable.'    So,  in  an 
action  on  an  attorney's  bill,  where  the  defendant,  after  having  sufiered 
judgment  to  go  by  default,  which  was  set  aside  on  an  affidavit  of 
merits  and  payment  of  costs,  pleaded  that  no  signed  bill  had  been 
delivered,  and  afterwards  added  two  pleas  of  rum  assumpsit^  and  that 
the  plaintiff  had  not  taken  out  his  certificate ;  and  the  plaintiff^  on 
application  to  a  judge  at  chambers,  obtained  an  order  confining  the 
defendant  to  the  plea  of  the  genetal  issue,  the  court  held  that  this 
order  was  proper,  it  appearing  that  the  defendant  had  had  the  bill 
taxed  ^.    So,  in  an  action  on  the  case  for  maliciously,  and  without  any 
reasonable  or  probable  cause,  indicting  the  plaintiff  for  a  conspiracy, 
the  court  would  not  permit  the  defendant  to  plead  that  he  had  probable 
cause  to  indict,  together  with  the  plea  of  not  guilty  ^,    So,  in  trespass 
for  breaking  and  entering  the  plaintiff's  closes,  and  digging  and 
making  trenches,  &c.  the  court  would  not  give  the  defendant  leave  to 
plead,  first,  a  justification  of  the  trespasses,  under  a  custom  for.  all 
stanners  and  tinners  in  the  stannaries  to  make  trenches  in  any  lands, 
for  conveying  water  to  any  stannary  worked  by  them,   for  the  better 
working  of  the  same ;  and  secondly,  the  like  plea,  but  alleging  the 
custom  to  be,  on  making  reasonable  compensation  for  the  injuries 
done  ^.  And  where  a  defendant  may,  by  statute,  give  matter  of  justi-* 
fication  in  evidence  under  the  general  issue,  as  in  trespass  for  break- 
ing and  entering  the  plaintiff's  dwelling-house,  and  seizing  and  de** 
tajning  his  goods,  the  defendant  will  not  be  permitted  to  plead  the 
general  issue,  and  also  a  special  plea  of  justification,  that  he  entered 
the  house  as  landlord,  to  seize  the  goods  on  a  distress  for  rent ". 

^  Steele  v.  Sterr}-,    1    Scott,   101.    3  •  Nealer.  M'Kenzie^  1  Cromp.  M.  k, 

DowL  Rep.  ISa  S.  C.  R.  61.    4  Tyr.  Rep.  670.    2  Dowl.  Rep. 

>»  Biggs  V.  Maxwell,  S  DowL  Rep.  497.  702.  S.  C, ;   but  see  Twigg  v.  Potts,  1 

'  Cotton  V.  Brown,  4  Nev.  &  M.  831.  Cromp.  M.  &  R.  89.    Hooker  o.  Kye^ut* 

3  Ad.  &  E.  812.  1  Har.  &  W.  419.  S.  C.  258.  4  Tyr.  Rep.  777.  S.  C.  where  such 

*    BasUrd  v.  Smith,   M.  7   W*  IV.  a  Justification  was  pleaded  specially. 

'  K.  B. 


OF   PLEADING   SEVERAL   MATTERS.  409 

The  motion  for  leave  to  plead  several  matters  was  fiNrmerly  a  mere  Leave  to  plod 
motion  of  course  in  the  King's  Bench,  which  only  required  counsel's  sig-  j^^  formerly 
nature ;  and  the  motion  paper  being  delivered  to  the  derk  of  the  rules,  •Stained, 
he  drew  up  a  rule  absolute  thereon :  In  the  Common  Pleas,  the  rule  to 
plead  several  matters  was  drawn  up  by  the  secondaries ;  and  formerly 
they  were  allowed  in  certain  cases  to  draw  it  up,  as  a  matter  of  course, 
on  a  brief  or  motion  paper  signed  by  a  seijeant ;  but  in  other  cases 
there  must  have  been  a  rule  to  shew  cause,  why  the  defendant  should 
not  have  leave  to  plead  the  several  matters  intended  to  be  pleaded ; 
which  rule  was  drawn  up  by  the  secondaries,  on  a  brief  or  motion 
paper  signed  by  a  serjeant  *.  But  now,  by  a  general  rule  of  all  the  How  now  ob- 
courts  ^f  it  is  ordered  that  '*  no  rule  to  shew  cause  or  motion  shall  be 
required,  in  order  to  obtain  a  rule  to  plead  several  matters,  or  to 
make  several  avowries  or  cognizances ;  but  that  such  rules  shall  be 
drawn  up  upon  a  judge's  order  <^,  to  be  made  upon  a  summons  °,  ac- 
companied by  a  short  abstract  or  statement  of  the  intended  pleas, 
avowries  or  cognizances  <^ :  Provided,  that  no  summons  or  order  shall 
be  necessary  in  the  following  cases,  that  is  to  say,  where  the  plea  of 
non  assumpsit^  or  nil  debet,  or  non  detinet,  with  or  without  a  plea  of 
tender  as  to  part,  a  plea  of  the  statute  of  limitations,  set  off,  bank- 
ruptcy of  the  defendant,  discharge  under  an  insolvent  act,  plene  culmi- 
nistravit,  plene  administravit  prater,  infancy,  and  coverture,  or  any  two 
or  more  of  such  pleas,  shall  be  pleaded  together;  but  in  all  such 
cases  a  rule  shall  be  drawn  up  by  the  proper  officer,  upon  the  pro- 
duction of  the  engrossment  of  the  pleas,  or  a  draft  or  copy  thereof." 

In  the  King's  Bench,  if  several  pleas  were  filed  to  the  whole  or  part  Consequence  of 
of  a  declaration,  without  a  rule  to  plead  several  matters  being  drawn  ^^JJ"^  frtthoit 
up,  or  instructions  given  for  it  to  the  clerk  of  the  rules,  they  were  leave, 
formerly  considered     as    a  nullity,  and    the  plaintiff  might    have 
signed  judgment  ^ :  In  the  Common  Pleas,  it  seems  that  the  practice 
in  such  case  was  for  the  plaintiff  to  apply  to  the  courts  to  strike 
out  one  of  them  ®.  But  now,  by  a  general  rule  of  all  the  courts  ^, 
**  if  a  party  plead  several  pleas,  avowries,  or  cognizances,  without 
a  rule  for  that  purpose,  the  opposite  party  shall  be  at  liberty  to  sign 
judgment." 

*  Tldd  Prac.  9  Ed.  484^  6,  6.  488.  H.  26  Geo.  III.  K.  B. 

€57,  &  *  Griffiths  0.  Eyles,  1  Bos.  &  P.  415; 

t»  R.  T.  I  W.  IV.  rgg,  IX.  2  Barn.  &  and  see  Tidd  Prac.  9  Ed.  666,  7.  658. 

Ad.  789.  7  Bing.  784,  5.  1  Cromp.  &  J.  '  R.   H.  S  W.   IV.  reg,  I.  §  54.    3 

472.  Barn.  &  Ad.  S7b.  8  Bing.  293.  2  Cromp. 

"^  Append,  to  Tidd  Sup.  1832.  p.  114.  &  J.  177,  8  ;  and  see  Hockley  v,  Sutton, 

^  Ptrr  Buller,  J.  in  Bedford  &  Gatfield,  2  Dowl.  Rep.  700. 
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Leave  of  court        When  several  pleas  op  avowries  were  pleaded  by  leave  of  the  court, 

ib^ln  Mcond  **  ^^  formerly  necessary  to  state  that  they  were  so  pleaded,  in  the  be- 

or  other  plea,  or  ginning  of  the  second  or  other  subsequent  plea  or  avowry  :  But,  by  a 

'  general  rule  of  all  the  courts  %  "  it  shall  not  be  necessary  to  state  in 

a  second  or  other  plea  or  avowry,  that  it  is  pleaded  by  leave  of  the 

court,  or  according  to  the  form  of  the  statute,  or  to  that  effect." 


Signingjdeas,  In  the  King's  Bench,  there  are  certain  common  pleas  which  need  not 

be  signed  by  counsel ;  such  asplene  administravit^  bankruptcy  in  the 
defendant  <^,  a  special  non  est  factum,  solvit  ad  diem  ^,  campeniit  ad  diem 
to  a  bail  bond  ®,  or  nul  tiel  record  to  an  action  on  a  judgment  or  re- 
cognizance, and  in  trespass^  son  assault  demesne^  liberum  tenementum^ 
or  not  guilty  to  a  new  assignment.  But,  except  in  the  foregoing 
cases,  it  was  a  rule  in  that  court,  that  all  special  pleas  must  be  signed 

'In  C.  P.  ^y  counsel  ^    In  the  Common  Pleas,  the  following  pleas  did  not  for- 

merly require  a  Serjeant's  hand,  viz.  comperuit  ad  diem,  son  assauU  de^ 
mesne,  plene  administravit,  rtens  per  discent,  ne  unques  executor  or  ad^ 
mmistratorf  nul  tiel  record^  per  minaSf  per  duress,  infra  letatem,  and 
solvit  ad  diem  8 :  but  it  is  now  usual  to  sign  all  these  pleas,  except  compe- 
ruit  ad  diem,  nul  tiel  record  \  and  solvit  ad  diem ',  which  are  consi- 
dered as  general  issues  :  and  it  has  been  determined,  that  a  plea  of 
non  assumpsit  infra  sex  annos  must  be  signed^.  So,  all  double  pleas 
were  formerly  required  to  be  signed  by  a  serjeant  in  the  Common 
Pleas  ^ ;  and  if  a  plea,  which  ought  to  be  signed,  be  delivered  or 
filed  without  a  Serjeant's  or  counsel's  hand,  the  plaintiff  may  sign 
judgment,  as  if  no  plea  had  been  pleaded  ™.  And  although  a  de- 
fendant conducted  his  cause  in  person,  yet  if  he  filed  a  special  plea,  it 

*  B.  PL  Gen.  4  W.  IV.  ng.  11.  5  «.  Neal^  8  WHs.  74w  Barnes,  965.  &  C. 
Bam.  &  Ad.  Append,  v.  10  Bing.  467.  2  ■  Upton  o.  PuUyn  (or  Pulldne)  Cas.  Pr. 
Cromp.  &  M.  17.                                            C.  P.  41.  Pr.  Reg.  282,  S.  S.  C.     Simp- 

^  Read  v,  Speer,  {or  Spurr,)  5  DowL  son  v.  Neale,  Barnes,  865.    2  WUs.  74. 

Rep.  SSO.  2  Meeson  &  W.  76.  S.  C.  &  C 

'  Leigh  V.  Montdro,  6  Durnf.   &  E.  ^  Hubert  v.  Weymouth,  2  Bhc.  Rep. 

496.    Henderson  v.  Sansum,  1  Chit.  R.  816 ;  but  see  Simpson  v.  Neale^  2  Wils. 

226.  74.  Barnes^  865.  S.  C.  contra. 

^  Lockfaartv.  Mackretb,  5  Durnf.  &  £.  >  Lockbartt;.  Mackreth,  5  Dumf.  &  E. 

661.  668 ;  and  see  Imp.  C.  P.  6  Ed.  289. 

•  Rowsell  V.  Cox,  2  Bam.  &  Aid.  892.  ^  Upton  v,  Pullyn,  Cas.  Pr.  C.  P.  41. 
1  Chit.  R.  21 1.  S.  C.  I  Imp.  C.  P.  6  Ed.  241. 

'  R.  £.  18  Car.  II.  K.  B.     Grant    «.  ""  Anon.  Pr.rv^.  282  ;  andseeMacher 
,  2  ChiL  R.  819.  1  Car.  &  P.  95.       v.  Billing,  4Tyr.  Rep.  812.   1  Crom|i.  M. 


(a.)  And  for  the  origin  and  reason  of  the      &  R.  577.  8  Dowl.  Repb  246.  S.  G. 
signature  of  pleas  by  couutel,  see  Sini|ison' 
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was  a  nullity,  unless  signed  by  a  seijeant  or  counsel  *.  The  repli- 
cation, and  subsequent  pleadings,  should  also  be  signed  by  counsel, 
unless  they  conclude  to  the  country. 

In  the  King's  Bench,  when  the  plea  or  replication,  &c.  concluded  I"  allthecouru. 
Co  the  country,  it  was  not  necessary  that  it  should  be  signed  by  coun- 
sel ;  and,  in  that  court,  a  plea  of  bankruptcy  in  the  defendant,  which 
concluded  to  the  country,  need  not  have  been  so  signed^ ;  al« 
though  it  must  have  been  signed  by  a  serjeant  in  the  Common 
Pleas  ^ :  and  in  the  latter  court  it  was  holden,  that  a  tender  of  an 
issue  in  fact  must  be  signed  by  a  serjeant,  but  a  joinder  in  issue  need 
not  ^.  By  a  general  rule,  however,  of  all  the  courts  ®,  "  it  shall  not  be 
necessary  that  any  pleadings,  which  conclude  to  the  country^  be  signed 
by  counsel."  And  the  exclusive  privilege  of  Serjeants  being  now 
abolished',  there  is  no  distinction  as  to  signing  pleas,  &c.  in  any  of 
the  courts,  between  Serjeants  and  counsel. 

In  the  King's  Bench,  the  general  issue  was  formerly  delivered  to  Delivering,  or 
the  plaintifTs  attorney,  or  entered  in  the  general  issue  book  kept  by  '"8^1^  ^ 
the  clerk  of  the  judgments b.  There  were  also  certain  common  pleas 
in  that  court,  which  must  have  been  delivered  to  the  plaintiff's  attor- 
ney, and  not  entered  in  the  general  issue  book,  or  filed  in  the  office 
of  the  clerk  of  the  papers ;  and  if  they  were  so  entered  or  filed,  the 
plaintiff  was  not  bound  to  notice  them,  but  might  have  signed  judg- 
ment as  for  want  of  a  plea^  :  and  all  pleas  and  demurrers  upon  writs 
of  error,  scire  faciasy  and  audita  querela^  must  also  have  been  de- 
livered in  the  King's  Bench'.  But,  except  in  the  foregoing  cases,  it 
was  a  rule,  that  all  special  pleas  must  have  been  filed  in  the  office  of 
the  clerk  of  the  papers  ^,  who  made  copies  of  them  for  the  plaintiff's 
attorney :  and  all  double  pleas  must  have  been  filed,  and  not  merely 
delivered  to  the  plaintiff's  attorney,  though  two  pleas  were  pleaded, 


•  Anon.  Pr.  Reg.  282.  Fiicher  w. 
Martin,  S  Bos.  &  P.  171.  Samuels  v, 
Dunne,  3  Taunt  386. 

^  Leigh  V.  Monteiro,  6  Durnf.  &  £. 
496.  Henderson  o.  Sansum,  1  ChiL  XL 
225. 

""  Pitcher  P.Martin,  3  Bos.  &  P.  171. 

•  Ellis  V.  Govey,  1  Bos.  &  P.  469. 
Pitcher  v,  Martin,  3  Bos.  &  P.  171  ;  anil 
see  Tidd  Prac,  9  Ed.  671,  2.  693. 

•  R.  H.  2  W.  IV.  reg.  I.  §  107.  3 
Bam.  k.AA.  390.  8  Bing.  305.  2  Cromp. 
&  J.  198;  and  see  Thynne  v.  Wood- 
man, 2  Tyr.  Rep.  494.  3  Rep.  C.  L.  Com. 


44. 

f  Ante,  34. 

■  R,  T.  5  &  6  Geo.  II.  (b.)  K.  B. 
Davison  v.  Moreton,  1  Chit.  Rep.  715. 

^  Lockhart  p.  Mackreth,  5  Durnf.  & 
E.  661.  Rowsell  v.  Cox,  2  Barn.  &  Aid. 
392.  1  Chit.  Rep.  211.  S.  C.  Hender- 
son  V.  Sansum,  id,  225.  S.  P.  Fry  v. 
Champneys.  2  Chit.  Rep.  295.  Kent  v. 
Monk,  id,  ib, 

»  R.  T.  12  W.  III.  (a.)K.B. 

*  R.  T.  2  Jac  1.  reg.  I,  R.  T.  16  Car. 
]].  R.  M.  2  W.  &  M.  K.  B. 
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which  separately  need  only  have  been  deliyered  *.  In  the  CommoB 
Pleas,  all  pleas,  whether  general  or -special,  were  either  delivered  to  the 
plaintifPs  attorney,  or  filed  with  the  prothonotaries.  But  now,  by  a 
general  rule  of  all  the  courts  \  ^'  no  pleading  subsequent  to  the  declar- 
ation, shall  in  any  case  be  filed  with  any  officer  of  the  court,  but  the 
same  shall  always  be  delivered  between  the  parties.*'  This  rule  does 
not  apply  to  actions  of  ejectment,  in  which  the  plea  of  the  general 
issue  is  still  left  at  a  judge's  chambers  in  the  King's  Bench,  or  the  pro- 
thonotaries' office  in  the  Common  Pleas,  according  to  the  old  practice  ®. 

Adding  special         After  the  defendant  has  pleaded,  he  may  obtain  leave  from  the  court 

or  a  judge  to  add  a  special  plea,  if  necessary  for  his  defence :  and  this 
leave  was  granted  in  one  case,  afler  two  terms  had  elapsed  since  the 
first  pleas  were  pleaded  ^  ;  and  in  another,  after  issue  joined  twelve 
months  before  ® :  And  the  court  permitted  the  defendant  to  add  a 
special  plea,  where  it  was  doubtful  whether  a  statutable  objection 
could  be  taken  under  the  plea  of  non  assumpsit  ^  But  where,  in  an 
action  of  covenant  on  a  charterparty,  the  defendant  pleaded  several 
special  pleas,  to  some  of  which  the  plaintiff  demurred,  and  after  argu- 
ment obtained  judgment,  the  court  held  that  the  defendant  could  not 
afterwards  file  additional  pleas,  although  it  was  sworn  that  facts  had 
come  to  his  knowledge  material  for  his  defence,  since  the  argument  on 
demurrer,  and  with  which  facts  he  was  then  unacquainted  (.  And  a 
defendant,  in  an  action  on  a  banker's  check,  having  pleaded  a  plea 
admitting  the  making  of  the  check,  the  court  would  not  permit  him 
subsequently  to  add  a  plea,  that  it  was  not  made  pursuant  to  the 
provisions  of  the  stamp  act  ^. 

Amendingpleas,       At  common  law,  when  the  pleadings  were  ore  tenus  at  the  bar  of 

the  court,  if  any  error  was  perceived  in  them,  it  was  presently 
amended  K  Aflerwards,  when  the  pleadings  came  to  be  in  paper,  it 
was  thought  but  reasonable  that  the  parties  should  have  the  like 
indulgence  K     And  hence  it  is  now  settled  ^,  that  whilst  the  pleadings 

■  Harrison  v.  Franco,  2  East,  225;  and  Har.&  W.668.  11  Leg.  Ohs.  S88.  S.  C 

see  Tidd  Prac,  9  Ed.  671,  2.  '  Munnings    v,   Lennox,   12   Moore, 

«>  R.  /v.  H.  4  W.  IV.  reg,  1.  6  Bam.  138;  and  see  Farebrother  t?.  Woraley,  1 

&  Ad.  Append,  xiv.     10  Bing.   463.    2  Price*  N.  R.  70.    1  Tyr.  Rep.  437.    1 

Cromp.  &  M.  1.  Cromp.  &  J.  503.  S.  C. 

*  Doe  d.  Williams  v,  Williams,  4  Nev.  *»  Jenkins  v.  Creech,  5  Dowl.  Rep.  293* 
Sl  M.  259.  2  Ad.  &  E.  881.  S.  C.  M*  Dowall  v.  Lysier,  2  Meeson  &  W. 

^  Waters  v.  Bovill,  1  Wils.  228.  52.  Anon.  IS  Leg.  Obs.  143. 

*  Brown  v.  James,  Barnes,  362;  and  *  Rush    v.     Sej'mour,    10  Mod.    88. 
see  Huber  i;,  Steiner,  4  Moore  &  S.  328.  Garner  v,  Anderson,  1  Str.  1 1. 
2  Dowl;  Rep.  781.  S.  C.     Tidd  Prac.  9           ^  Anon.  2  Salt.  620.  Gilb.  C.  P.  1 14^ 
Ed.  673,  4.  15. 

*  Smith  V.  Dixon,  4  Duwl.  Rv\u  571.  1  >  Anon.  1  Salk.  47.    Auon.3  Salk.  31. 
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are  in  paper^  and  before  they  are  entered  of  record,  the  court  of  a 
judge  will  amend  the  pleaS  or  replication^,  &c«  in  form  or  in 
substance,  on  proper  and  equitable  terms.  In  the  Common  Pleas, 
the  court  allowed  several  avowries  in  replevin  to  be  amended,  by 
altering  the  name  and  description  of  the  locus  in  quOy  and  stating  the 
holding  to  have  been  for  a  year,  instead  of  half  a  year,  and  also  by 
adding  new  avowries,  varying  the  amount  of  the  rent,  although 
issue  had  been  joined,  and  notice  of  trial  given  and  countermanded, 
^nd  more  than  two  terms  had  elapsed  previously  to  the  application  for 
the  amendment  ^  :  And  a  plea  was  allowed  to  be  amended  in  the  Ex- 
chequer, afler  the  plaintiff  had  replied,  and  the  cause  was  in  the 
paper,  under  special  circumstances  ^^ 

In  the  King's  Bench,  the  defendant  was  formerly  allowed  to  waive  Waiving  general 
the  general  issue,  if  it  were  not  entered,  and  plead  specially,  without  "^"^'  *" 
leave  of  the  court,  in /our  days  ® ;  or,  as  it  should  seem,  before  the  ad- 
journment day  of  the  term  \  or  within  the  first  j^ue  days  of  the  ensuing 
term  8 :  But,  by  a  general  rule  of  all  the  courts  ^,  ^'  the  defendant  shall 
not  be  at  liberty  to  waive  his  plea,  without  leave  of  the  court  or  a  judge.*^ 
By   the  ancient  practice  of  the  King's  Bench,  if  a  special  plea  had  Rule  or  order  to 
been  put  in,  and  the  book  made  up' and  delivered  to  the  defendant's  piea%r^dfrr 
attorney,  he  might,  if  not  under  terms  of  pleading  issuably,  have  murrer. 
struck  out  the  special  plea  or  demurrer,  and  returned  it  with  a  general 
issue,  or  general  demurrer  ^   To  prevent  this,  if  the  defendant  pleaded 
a  dilatory  or  frivolous  plea,  the  court  in  term  time,  or  a  judge  in  vaca- 
tion \  would  have  ordered  him  to  abide  by  it,  or  plead  some  other  plea 
peremptorily  on  the  morrow  ;  or,  if  it  were  towards  the  end  of  the 
term,  that  the  plaintiff  might  have  sufficient  time  to  give  notice  of  i 

trial,  the  court  would  have  ordered  die  defendant,  if  he  would  not 
abide  by  this  plea,  to  plead  another  instanter^  provided  always  that  the 
time  allowed  by  the  common  rule  tx)  plead  were  expired  ^ :   and  the 
practice  was  the  same,  with  regard  to  frivolous  demurrers^.  But  now,   Abolished. 
since  the  rule  of  Hil,  %  W.  IV.  reg.  L  )  46.  by  which  the  defendant  is 


■  Waters  v.  BoviU,  1  Wils.  283. 
^  Low  V.  Newland,  id,  76. 

*  Prior    v.  Duke  of  Buckinghacn,  8 
Moore,  58ib 

<*  Jones  t;.  Rob*rts>  9  I>owL  Rep.  698. 

*  West  {9f  WatU)  ».  West,   1   Ld. 
RayiD.  674.  3  Salk.  211.  27i.  S.a 

f  Griffith  V.  WiUiaus,  Say.  Rep.  87. 
»  Prax.  uLr,  Band,  S7.    R.  T.  5  &  6 
Geo.  H-  (6. )  K.  B. 

*  R.  H.  2  W.  IV.  reg,  1.  §   46.     3 


Bam.  &  Ad.  880.  8  Biiig.294.  2  Cromp. 
&J.  181. 

1  Pierce  v.  Blake,  2Salk.  515.  R.  T. 
5  «  6  Geo.  II.  ».  K.  B.  Weld  •.  Ned- 
ham,  1  Wils.  29. 

k  Foster  v.  Snow,  2  Bur.  781.  8  Keti. 
48&.  S.  C. 

1  Pierce  v.  Blake,  2  Salk.  515.  R.T. 
5  &  6  Geo.  II.  6.  K.  B. ;  and  see  Nagee 
V.  Dean,  2  Leg.  Obs.  44.;)fr  Ta%mJiat%t  J. 
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not  at  liberty  to  waive  his  plea  without  leave  of  the  court  or  a  judge,  the 
former  practice  of  obtaining  a  riile  or  order  for  the  defendant  to  abide 
by  his  plea  is  abolished  K  In  a  late  case,  however,  after  a  bad  plea 
of  "  no  consideration/'  to  a  declaration  on  a  bill  of  exchange,  by 
which  the  plaintiff  had  been  delayed  the  long  vacation,  the  court,  under 
special  circumstances,  allowed  the  defendant  to  withdraw  his  plea, 
and  plead  de  novo,  and  have  an  inspection  of  the  bill,  without  an 
affidavit  of  merits  ^. 
Striking  out  When  there  are  two  pleas  to  the  whole  action,  upon  one  of 

P*^^""  which  issue  is  joined  to  the  country,  and  upon  the  other  judgment 

is  given  for  the  defendant  upon  demurrer,  the  court  will  allow 
the  defendant  to  strike  out  the  general  issued.  And  where,  in 
an  action  on  a  bill  of  exchange,  by  indorsee  against  acceptor,  the 
defendant,  having  obtained  an  inspection  of  the  bill,  pleaded  pleas 
denying  the  acceptance,  the  drawing,  and  the  indorsement,  and  also  a 
plea  founded  on  the  3  &  4  W.  IV.  c.  97.  §  17.  that  the  bill  was 
written  on  paper  improperly  stamped  with  an  old  die,  the  court 
Setting  aside  struck  out  the  last  plea^.  When  the  defendant  pleads  a  release 
^  fraudulently  obtained  from  the  nominal  plaintiff,  to  the  prejudice 

of  the  party  really  interested,  and  for  whose  benefit  the  action 
is  brought,  or  firom  one  of  several  plaintiffs  to  the  prejudice  of 
the  rest,  the  court  on  motion  will  set  aside  the  plea,  and  order 
the  release  to  be  delivered  up  to  be  cancelled  ®.  And  where 
one  of  several  plaintiffs,  assignees  of  a  bankrupt,  released  the  cause  of 
action,  and  the  release  was  pleaded,  the  court  set  aside  the  plea  ;  sus- 
picion being  thrown  on  the  defendant's  conduct  in  the  transac- 
tion, and  the  co-plaintiffs  indemnifying  the  plaintiff  who  had  given  the 
release,  against  costs  ^.  But  except  a  very  strong  case  of  fraud  be 
made  out,  the  court  will  not  control  the  legal  power  of  a  co-plaintiff 
to  release  the  action  ff.  And  in  an  action  of  covenant,  where  the  de- 
fendant pleaded  payment  to  the  plaintiff  on  the  record,  who  was  only 
the  nominal  party  to  the  suit,  there  being  no  fraud  alleged,  the  court 
would  not  order  the  plea  to  be  taken  off  the  file^.  So,  they 
would  not  allow  a  plea  to  be  set  aside  by  affidavit  on  motion,  on 

*  1  CbiL  ArcJ^b.  8  Ed.  254,  6.  cases  there  referred  to. 

^  Paplief  V.  Codrington,  4  Dowl.  Rep.  '  Johnson  v.  Holdsworth,  4  DowL  Rep. 

497.  63,  10  Leg.  Obs.  475.  &  C 

^  Young  V,  Beck,  3  Dowl.  Rep.  804.  >  Jones  v.  Herbert,  7  Taunt  421 ;  and 

10  Leg.  Obs.  849.  S.  C;  and  see  Tidd  see  Arton  v.  Booth,  4  Moore,  192.     Fur. 

iVuc  9  £d.  673,  4.  nival  v.  Weston,  7  Moore^  856. 

^  Dawson  v.  Macdonald,  2  Meeson  &  '^  Gibson  v.   Winter,   I    Har.  &  W. 

W.  26.    Ante,  848.  412.  486. 

«  Tidd  Prac.  9  Ed.  677,  8,  and  the 
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which  an  issue  could  be  taken  \  And  although  a  plea  may  be  insuffi- 
cient in  point  of*  law,  the  court  will  not  set  it  aside,  and  suffer 
judgment  to  be  signed  as  for  want  of  a  plea^.  So,  if  a  plea  was  a 
good  plea  when  pleaded,  but  by  the  occurrence  of  subsequent  matter 
becomes  no  answer  to  the  action,  the  court  will  not  on  that  account 
direct  it  to  be  taken  off  the  file :  Therefore  where,  to  a  scire  facias 
to  revive  a  judgment,  the  defendant  pleaded  the  pendency  of  a  writ 
of  error,  the  court  refused  to  permit  that  plea  to  be  taken  off  the  file, 
on  the  writ  of  error  being  quashed  ®. 

*  La  Forest  v.  Langao,  4  DowL  Rep.  1  Har.  &  W.  642.  11  Leg.  Obs.  824. 

642.  1  Hodges,  410.    11  Leg.Obs.  SIO.  S.  C. 
&  C.  *  Saook  o.  Maddox,  I  Har.  &  W.  584. 

^  Cowper  V.  Jones^  4  Dowl.  Repi  591. 
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Of  Replications,  emd  subsequent  Pleadings. 


Rule  to  reply. 


When  it  ex- 
pires. 


Procee^ngs  by 
plaintiff  aAer 
plea. 


Rule  to  discon- 
tiDue. 


When  the  defendant  has  delivered  his  plea,  he  may  rule  the 
plaintiff  to  reply  thereto  \  hy  obtaining  a  rule  from  the  master  in  the 
King's  Bench,  on  the  back  of  the  plea ;  which  is  entered  with  the 
clerk  of  the  rules,  and  a  copy  served  on  the  plaintiff's  attorney.  In 
the  Common  Pleas,  the  rule  to  reply  is  given  on  a  prascipe,  with  the 
secondaries  ;  and  in  the  Exchequer,  it  is  given  in  like  manner^  in  a  book 
kept  for  that  purpose  in  the  Exchequer  office  \  This  rule  might 
formerly  have  been  given  in  term,  or  within  sixteen  days  after,  in  the 
King's  Bench  ^,  or  Exchequer  ^.  But  now,  by  a  general  rule  of  all  the 
courts  ®^  **  a  rule  to  reply  may  be  given  at  any  time,  when  the  office  i» 
open."  The  rule  to  reply  expires  in  fmir  days  exclusive  after 
service  in  the  King's  Bench  ;  and  Sunday^  or  any  holiday  on  which 
the  court  does  not  sit,  or  the  office  is  not  open,  if  it  be  not  the  last,  is 
to  be  accounted  a  day  within  the  rule^. 

Within  the  time  limited  by  the  rule  to  reply,  or  order  for  further 
time,  if  the  plaintiff  mean  to  proceed  in  the  action,  he  should  either 
reply  or  demur  to  the  plea ;  or  if  it  be  well  founded  in  point  of  fact, 
and  unobjectionable  in  point  of  law,  he  should  discontinue  his  action  s» 
enter  a  nolle  prosequi  \  stet  processus  \  or  cassetur  breve  ^ ;  or,  in  an 
action  against  an  executor  or  administrator,  take  judgment  of  assets 
infuiuro\  &c. 

The  rule  to  discontinue  is  a  side  bar  or  treasury  rule,  obtained 
from  the  clerk  of  the  rules  in  the  King's  Bench  or  Exchequer,  or 


*  Tidd  Prac.  9  Ed.  676.  Append, 
thereto,  Chap.  XXVIIL  §  1,  S,  8. 

i>  Dax  Ex.  Pr.  1  Ed.  61. 

•  Imp.  K.  B.  10  Ed.  864. 

*  R.  H.  16  Geo.  IIL  m  &uc.Man.  Ex. 
Append.  820.    Dax  Ex.  Pr.  1  Ed.  61. 

•  R.H.  2  W.  ly. reg.  1.  §  6S.  3  Barn. 
&  Ad.  S81.  8  Bing.  S96.  2  Cromp.  &  J. 
162. 

f  R.T.  i  Geo.  II.  ra.)K.B. 


■  Tidd  Prac.  9  Ed.  678.  Append,  there- 
to, Chap.  XXVIII.  §  9,  10. 

^  Tidd  Ptac.  9  Ed.  681.  Append,  there- 
to, Chap.  XXVIII.  §  11,  18,  IS. 

i  Tidd  Prac,  9  Ed.  682,  S. 

^  Id,  683.  Append,  thereto,  Chap. 
XXVI.  §  7. 

1  Tidd  Prac,  9  Ed.  683.  Append,  there- 
to, Chap.  XXII.  §  10. 21,  &c. ;  and  see  I 
Chit  P/.  6  Ed.  577,  &c. 
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secondaries  in  the  Common  Pleas ;  but  in  the  latter  court,  if  it  were 
after  plea  pleaded,  the  defendant's  attorney  must  formerly  have 
consented  to  a  rule  in  the  treasury  chamber  in  term  time,  or  before' 
a  judge  in  vacation  * ;  or  else  there  must  have  been  a  rule  to  shew 
cause.  But,  by  a  general  rule  of  all  the  courts  ^,  "  to  entitle  a  plaintiff 
to  discontinue  after  plea  pleaded,  it  shall  not  be  necessary  to  obtain 
the  defendant's  consent ;  but  the  rule  shall  contain  an  undertaking  on 
the  part  of  the  plaintiff,  to  pay  the  costs,  and  a  consent  that  if  they 
are  not  paid  within  four  days  after  taxation,  defendant  shall  be  at 
liberty  to  sign  a  nonpros"  Where  a  plaintiff  has  served  a  rule  to 
discontinue,  and  the  costs  are  taxed  but  not  paid,  the  defendant  should 
proceed  on  this  rule,  and  is  not  entitled  to  judgment  as  in  case  of  ft 
nonsuit  <^. 

A  nolle  prosequi  is  an  acknowledgment  or  agreement   by   the  IMe  protequi, 
plaintiff,  that  he  will  not  further  prosecute  his  suit,  as  to  the  whole  of  ^ 
a  part  of  the  cause  of  action ;  or,  where  therf  are  several  defendants, 
against  some  or  one  of  them  ^.    And  where  a  declaration  in  debt  a»  to  one  of 
consisted  of  one  special,  and  several  general  counts,   and  to  the  jfj"*^  conntiy 
special  count  there  were  several  special  pleas,  and  to  the  general 
counts  the  general  issue ;  the  plaintiff  having  entered  a  nolle  prosequi 
on  the  special  count,  and  joined  issue  on*  the  others,  it  was  ruled  at 
nisipriust  that  he  was  entitled  to  recover  on  the  general  counts, 
though  the  matters  proved  might  have  been  given  in  evidence  on  the 
special  count,  and  the  pleas  thereto®.    But  a  nolle  prosequi  as  tdpart, 
entered  up  after  judgment  for  the  whole,  is  equivalent  to  a  retraxit^ 
and  a  bar  to  any  future  action  for  the  same  cause  '.  And  where,  in  an* 
action  of  trespass  and  assault,  the  defendant  pleaded  first,  not  guilty  ; 
and  secondly,  a  justification ;  the  plaintiff  replied,  joining  issue  on 
the  two  pleas,  and  new  assigning ;  the  defendant  having  demurred  ta 
the  replication  and  new  assignment,  the  plaintiff  went  down  to  trial, 
and  obtained  a  verdict  with  15/.  damage^  on  the  first  issue ;  after. 

*  Imp.  C.  P.  7  Ed.  78S ;  andsee  Tidd  1  Ld.  Raym.  596,  &c.  Noke  vi  logham, 

Prac  9  Ed.  484.  680.  1  Wils.  90.  Cooper  v.  Tiffin,  3  Dui-nf.  & 

i>  R.  H.  2  W.  IV.  reg,  I.  §  106.  8  £.  51 L   Tidd  Prae.  9  Ed.  681 ;  and  for 

Barn.  &.  Ad.  390.  8  Bing.  304.  2  Cromp.  the  form  of  the  enfiy,  aee  Append,  thereto, 

&  J,  19&  Chap.  XXVIII.  §  II,  IS,  13. 

.  *  Cooper  «.  HoUoway,  1  Hodges*  76.  *  Hayward  v.   Kain,  I  Moody  &  M. 

«  Cro.  Car.  289.243.  2  Rol.  Abr,  100.  31 T.  ;«r  Ld.  TenUrdeji,  Ch.  J. 

And  for  the  nature  and  effect  of  a  no/fe  '  Bowden  v.  Herne,  7  Bing.  716.  5' 

pnmequi,    and  in  what  cases  it  may  or  Moore  Sc  P.  756«  S.  C.  ;  but  see  Seddorv 

m^  not  be  entered,  see  Co.  Lit.  139  a.  v,  Tutop,  6  Durnf.  &  £.  607.  Tidd  Frac. 

8  Co.  58.  Cro.  Jac.  211.  S.  C      Hanir.  9  Ed.  583,  3.  Had1e>'  v.  Green, 2  Crotnp. 

153.   1  Wms.  Saund.  5  Ed.  207.  in  notis.  6c  J.  374.  2  Tyr.  Rep.  390.  S.  C. 
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Costs  on  noBe 
protequi,  by  law 
amendmeDt  act. 


As  to  one  or 
more  of  seveml 
defendants. 


On  any  count, 
or  part  of  de- 
claration. 


Replications 
how  afiected  by 
statutoiy  rules. 


which  the  plaintiff  entered  a  nolle  prosequi  to  the  new  assignment, 
and  gave  the  defendant  judgment  on  demurrer ;  the  court,  under  these 
circumstances,  set  aside  the  noUe  prosequi  #•  A  noUe  prosequi  might  it 
seems  have  heen  entered  hy  the  demandant  in  a  writ  of  intrusion,  at 
any  stage  of  the  proceedings,  even  after  issue  joined  ^* 

Previously  to  the  law  amendment  act  S  it  was  holden  that  where, 
in  assumpsit  against  two  defendants,  one  of  them  pleaded  his  hank- 
ruptcy,  and  the  plaintiff  entered  a  noUe  prosequi  as  to  him,  and 
proceeded  to  trial  and  obtained  a  verdict  against  the  other  defendant, 
who  pleaded  the  general  issue,  the  former  was  not  entitled  to  costs  ^ ; 
and  that  where  a  noUe  prosequi  was  entered  on  any  of  the  counts  in  a 
declaration,  the  plaintiff  was  not  entitled  to  costs  on  such  counts  ^. 
But  now,  by  the  above  act ',  "  where  several  persons  shall  be  made 
'*  defendants  in  any  personal  action,  and  any  one  or  more  of  them 
'*  shall  have  a  noUe  prosequi  entered  as  to  him  or  them,  every  such 
'*  person  shall  have  judgment  for,  and  recover  his^  reasonable  costs." 
And  "  where  any  nolle  prosequi  shall  have  been  entered  upon  any 
'^  count,  or  as  to  part  of  any  declaration*  the  defendant  shall  be 
''  entitled  to,  and  have  judgment  for,  and  recover  his  reasonable  costs 
*^  in  that  behalf."  <  Under  this  statute,  the  defendant  is  entitled  to  his 
costs,  where  a  noUe  prosequi  is  entered  as  to  part  of  the  sum  claimed 
in  the  declaration  ^.  And  where,  to  counts  in  assumpsit  for  money 
had  and  received  and  on  an  account  stated,  the  defendant  plead- 
ed non  assumpsit,  except  as  to  $L  5s»;  a  set  off,  except  aa  to 
that  sum,  and  pa]rment  of  SL  5s,  into  court ;  and  the  plaintiff  having 
admitted  the  set  off,  taken  the  money  out  of  court,  and  declined 
fiirther  to  prosecute  his  action,  the  court  held  that  the  defendant 
was  entitled  to  the  costs  of  the  two  first  issues  K  The  tenant  how* 
ever,  in  a  real  action^  was  not  entitled  to  costs  upon  a  noUe prosequiK 

The  new  rules  of  pleading  do  not,  it  has  been  said,  apply  to 
replications ' ;  that  is,  they  do  not  contain  any  particular  directions 


*  Strotfaer  v.  Randeraon,  6  DowL  Rep. 

2ft0. 

»  WlUiams  «.  Harris^  i  Moore  &  S. 
868 ;  and  see  Same  v.  Some^  irf.  491.  1 
Ring.  N.  R.  18.  £  DowL  Rep.  819.  a  C 

«  8&4W.  IV.c.4S.$Sl. 

^  Harewood  v.  Matthews*  H.  56  Geo. 
III.  K.  B.  Booth  V.  Middlecoat,  4 
Moore  &  P.  18S.  6  Bing.  446.  S.  C. 

"  Hubbard  t;.  Biggs,  16  East,  189. 

»  §  88. 


ft  WiUiaiiis  V. Sharwpod,  8  King.  N. R. 
881. 

>  Ooodee  v.  Goldsmith,  6  DowL  Rep. 
286. 

k  Williams «. Harris,  1  Ring.  N.  R.I8. 
4  Moore  &  S.  491.  S  DowL  Rep.  819. 
S.  C ;  and  see  further  as  to  ceata  oo  a 
noUeprotegui,  Tidd  Prac  9  Ed.  681. 9BI. 

>  Brown  V.  Danbeny,  4  DowL  Repi. 
686. 1  Har.  &  W.  646.  S.  Cfer  Atte- 
fpfi,  J. 
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as  to  tlie  mode  of  replying  to  pleas  in  tbe  different  actions  to  which 

they  relate  ;  though  replications  and  subsequent  pleadings,  it  will  be 

seen  %  are  subject  to  the  general  rules  and  regulations  applicable  to 

aH  pleadings,  as  to  their  title,  commencement,  and  conclusion,  &c. 

When  the  plea  properly  concludes  to  the  country,  the  plaintiff  in  general  Adding  jimt- 

merely  adds  a  similiter  thereto  ^ ;  but  when  it  concludes  widi  a  verifi- 

cation^  the  plaintiff,  in  his  replication,  either  traverses  or  denies  some  denial,  or  con- 

material  fact  stated  in  the  plea,  or  several  facts  constituting  one  point  or  ^^°^  ^^ 

•       '  or  avoidance^  &c, 

ground  of  defence  ^;  or  he  confesses  and  avoids  the  matter  pleaded 
by  the  defendant'^  or  concludes  him  by  matter  of  estoppel^.  But 
in  order  more  fully  to  explain  the  different  modes  of  replying,  and  in 
what  manner  the  replication  should  deny,  or  confess  and  avoid  the  facts 
stated  in  the  plea,  it  may  be  proper  to  notice  the  several  reported 
cases  which  have  been  recently  determined  thereon,  in  actions  upon 
contracts,  and  for  wrongs :  And  first,  in  actions  upon  contracts. 

In  assumpsit y  on  a  special  promise  to  answer  for  the  debt  of  a  third  To  plea  ofsta- 
person,  where  if  was  pleaded  that  there  was  no  memorandwm  in 
writing  signed  by  the  defendant  or  his  agent,  a  replication  alleging 
that  there  was  such  a  metnjorandum,  without  setting  it  out,  was  holden 
to  be  good  on  special  demurrer 'I  But  where,  to  a  plea  of  coverture  Of  coTerture* 
in  the  defendant,  the  plaintiff  replied  tllat  the  husband  was  an  alien, 
and  at  t&e  time  of  the  contract  resided  beyond  the  seas ;  that  the 
defendant  lived  in  this  kingdom,  separate  and  apart  from  him,  as  ^feme 
sde^  and  that  she  made  the  contract  declared  on  as  such  feme  sole ; 
the*  court  held  this  to  be  no  answer  to  the  plea,  it  not  appearing  that 
the  absence  of  the  husband  was  permanent  s. 

It  is  a  good  answer  to  a  plea  of  bankruptcy  in  the  defendant,  that  Of  bankrupcoj 
t)ie  certificate  was  obtained  by  fraud,  though  the  enactment  to  that  ''^  ^  *^ 
effect  in  5  Geo.  11.  c.  SO,  §  7.  is  not  repeated  in  6  Geo.  IV.  e,  l^\  « 

But  a  replicadon  to  a  general  plea  of  bankruptcy  in  the  defendant, 
previously  to  the  latter  statute,  that  the  defendant  had  before  been 
discharged  as  a  bankrupt,  by  virtue  of  the  statute  5  Geo.  II.  c.  90  *, 
and  that  he  had  not  paid  15#.  in  tbe  pound  under  the  second  conunis- 

^  PoH,  480,  &c.  889.  8  Tyr.  Rep.  S84.  S.  C  temb,  contra, 

»  Tidd  Prae,  9  Ed.  718.  984, 5.  »     ■  Stretton  v.  Basnach,  4  Moore  &  S, 

^  Id.  688.  678;  and  see  Barden  v.  De  Kererbeig,  % 

^  Id.  685.  MeeBon  A  W.  61. 

*  itf.  ift.  .Ants,  400.  '  Horn  v.  Ion,  4  Barn.  &  Ad.  78.  I 

'  Wakeman  o.  Sutton,  4  Nev.  &  M.  Ker.  &  M.  627.  S.  C. 

114.  8  Ad.  &E.  78.  S.C;  a&dseeLil-  i  §7;  and  ice  u/.  §9.  »Geo.  IV.  c. 

ley  V.  Hewitt,    11   Price^  494w   aeeordi  16.  $  187. 

but  see  Lowe  v.  Eldred,  I  Cromp.  &  M. 
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sion,  was  holden  to  be  31  on  special  demurrer*.   It  has  been  doubted 
whether  in  debt  on  judgment^  a  replication  to  a  plea  of  bankruptcy 
in  the  plaintiff^  after  the  accruing  of  the  cause  of  action  whereon  the 
judgment  was  recovered,  that  plaintiff  obtained  his  certificate  before 
the  judgment  was  recovered,  should  allege  expressly  that  the  certificate 
was  obtained  after  a  commission  issued^.    And  where  a  plea  in 
assumpiit  aUeged  that  the  debt  sued  for  had  vested  in  the  provisional 
assignee,  the  plaintiff  having  become  iiuoloewt  and  executed  an  assign- 
ment under  the  insolvent  debtors'  act ;  and  the  replication  aUeged  an 
assignment  to  a  third  party  before  the  imprisonment,  for  a  good  con- 
sideration ;  the  court  held,  on  general  demurrer,  that  the  replication 
was  bad,  for  not  alleging  that  the  debtor  had  notice  of  such  assignment  ^. 
To  a  declaration  in  asfumpstt  on  a  breach  of  contract,  in  not  paying 
for  books  sold  and  delivered  by  bills  at  certain  dates,  with  security 
for  their  being  honoured,  the  defendant  pleaded  a  custom  of  London, 
that  upon  such  sales  the  security  need  not  be  given,  unless  required 
when  the  books  are  delivered,  and  that  the  plaintiff  did  not  require  it 
at  that  time ;  the  plaintiff  having  replied  generally,  de  injuridf  &c« 
absque  tali  causdy  the  court  held,  on  special  demurrer,  that  as  the  j^ea 
did  not  admit  the  contract,  and  offer  an  excuse  for  not  performing  it^ 
the  replication  was  ill  ^.    But,  in  answer  to  a  plea  shewing  a  pnmd 
facie  case  of  a  promise,  but  avoiding  it  by  stating  some  invalidity  in 
the  inception  of  the  contract,  ex.  gr,  a  want  of  consideration^  a 
replication  that  the  defendant  broke  his  promise  without  the  cause 
alleged,  is  good  on  demurrer  ® :  and  it  seems  from  later  authorities  that 
the  replication  of  de  injuridf  &c.  will  in  future  be  allowed  in  a«- 
sumpsit,  where  the  plea  consists  of  matter  of  excuse  f.    When  the 
plaintiff  does  not  reply  de  injuridf  &c.  generally  to  the  facts  stated  in 
a  plea,  it  has  been  doubted  whether  the  circumstance  of  his  only 
taking  issue  on  one  of  them,  entitles  the  jury  to  treat  the  facts  alleged 
in  the  plea,  and  not  denied  in  the  replication,  as  admitted  <• 


*  Wnson  V.  Kem{H  2  Maule  &  S.  5i0. 
3  Campb.  499.  (a.)  S.  C. ;  and  tee  Anon. 
1  Leg.Obs.817.|wrLd.  Tenierden,Ch.  J. 

^  Gwinnesso.  CarroU,  2  Man.&  R.  182. 

«  Bock  «.  Lee»  1  Ad.   &  E.  804.   d« 
Nev.  &  M.  5B0.  S.  C 

'  Whittaker  v.  Maaon,  (or  Marson,}  2 
Bing.  N.  R.  859.  1  Hodges,  819.  2 
Scott,  567.  S.  C. ;  and  see  SoUy  v.  Ndab, 
2  Crorop.  M.  dt  R.  855.  5  ly.  Bep. 
625.  1  Gale,  227.  4  Dowl.  Rep.  248.  11 
Leg.  Obs.  184^  5.  S.  C 


*  Nod  9.  Ridi,  1  Gale,  225.  2  Cramp. 
M.  &  R.  860.  5  lyr.  Rep.  682.  4  Dovl. 
Rep.  228.  11  Leg.  Obs.  185,6.  S.a 

'  Griffin  V,  Teates,  2  Bing.  K.  R.579. 
2  Scott,  846.  1  Hodges  887.  4  DowL 
Rep.  647.  11  Leg.  Obs.  809.  S.  a  Isaac 
V.  Farrar,  1  Meeson  &  W.  65.  1  ly.  & 
G.  281.  4  Dowl.  Rep.  750.  1  Gale,  885. 
12  Leg.  Obs.  156.  S.  C. 

>  Nod  0.  Boyd,  4  DowL  Rep.  416.  1 
lyr.  &G.  211.  11  Leg.  Obs.  600,  501. 
S.C. 
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In  an  action  by  the  drawer  against  the  acceptor  of  a  bill  of  exchange,  To  pleas  in 

where  the  defendant  pleads  that  the  bill  was  accepted  for  the  accom-  ^^^  ^^^  f^^ 

inodation  of  the  plaintiff,  and  without  any  consideration  passing  from  wanior  failure  of 

i  o  consideration, 

him  to  the  defendant,  the  plaintiff  may  reply  that  it  was  accepted  for 

a  good  and  valuable  consideration,  and  not  for  the  accommodation  of 

the  plaintiff,  or  without  consideration,  modo  et  formd,  &c.  concluding 

to  the  country*;  or  he   may  reply  that  the  defendant  received 

consideration  for  his  acceptance,  setting  it  out  under  a  videlicet^  and 

concluding  in  like  manner  to  the  country ;  or  he  may  allege  in  his 

replication,  that  the  bill  was  drawn  for  some  particular  kind  of 

consideration,  setting  it  forth,  and  concluding  with  a  verification  ^,    If 

B,  party  has  given  a  bill  of  exchange  or  check,  for  the  amount  of  a 

deposit  on  a  sale  by  auction,  any  ground  on  which  the  party  could 

recover  back  his  deposit,  if  paid  in  money,  will  be  a  good  ground  of 

defence  in  an  action  upon  the  bill  or  check  \    But  where,  in  such  an 

ieiction,  the  defendant  pleaded  that  there  was  no  consideration  for  the 

cheeky  and  the  plaintiff  replied  that  there  was  consideration,  it  was 

doubted  whether  on  such  plea,  the  defendant  could  insist  on  the 

sale  being  void  ;  and  whether,  if  he  could  not,  the  court  would  give 

judgment  on  facts  being  found  specially,  under  the  statute  5  &  4  W. 

IV.  c.  42.  §  24  ^.    Where  to  a  declaration  on  a  promissory  note  against 

the  maker,  he  pleaded  no  consideration,  and  the  plaintiff  replied 

that  the  note  was  indorsed  to  her  in  part  payment  of  a  debt,  and  that 

she  had  no  notice  of  the  premises  mentioned  in  the  plea,  and  the 

defendant  rejoined  that  she  had  notice,  the  court,  on  demurrer,  held 

that  the  plaintiff  was  entitled  to  judgments 

In  an  action  on  a  bill  of  exchange,  by  an  indorsee  against  the  On  other 

acceptor^  the  defendant  having  pleaded  that  he  did  not  accept  the  S'^"°<"* 

bill,  on  which  issue  was  joined,  the  court  held  that  it  was  competent 

for  him,  under  this  plea,  to  give  in  evidence,  that  since  he  accepted 

thebill>  a  material  alteration  was  made  in  the  date  of  it,  which  vitiated 

the  bill  ^    And  where  the  defendant  pleaded  to  a  declaration  against 


*  BaUey  o.  Catterall,  1  Moody  &  R. 
379.  per  Aldermnt  B. ;  and  see  Easton 
V.  Pratcfaeit,  6  Car.  &  P.  7S6.  1  Gale,  SU. 

4  Tyr.  Rep,  478.  8  DowL  Rep.  472.  9 
Leg.  Obs.  492.  &  C;  but  see  Morgan 
cu  CrettweU,  1  Moody  &  R.  880.  m  notUy 
amtreu 

b  Low  v.  Burrows,  4  Nev.  &  M.  866. 

5  Ad.  &  £.  488.  1  Har.  &  W.  12.  1 
Moody  &  R.  381.  8.  C.  in  notis» 

*  Green  v.  Anuixtead,  I  Moody  &  IC 


880,  81.  per  AUermm,  B.  1  Har.  ft  W. 
18.  S.  C.  cited ;  and  see  Connop  v.  Holmer, 
1  Tyr.  &  G.  85.  4  DowL  Rep.  451.  S.  C, 

*  Mills  V.  Oddy,  6  Car.  &  P.  788.  per 
Parke,  B.  1  Gale.  92.  8  Cromp.  M.  &  R. 
108.  5  Tyr.  Rep.  571.  8  Dowl.  Rep. 
788.  S.  C. ;  and  see  Boulton  v.  Coghlan, 
)  Hodges,  145.  1  Scott,  588.  S.  C. 
.  '  Poaroe  v.  Chainpneya»  8  Dowl  Rep. 
876. 

'  Cock  p.  Coxwell,  4  Dowl.  Rep.  187. 
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the  acceptor  of  a  bill  of  exchange,  alleged  to  ,have  been  drawn  and 
indorsed  by  S.  E.  that  she  was  the  wife  of   T.  E.  who  was  still 
alive,  a  replication  that  she.  drew  and  indorsed  the  bill  by  the  au- 
thority of  her  husband,  was  holden  to  be  no  departure^.    To  a  plea 
by  the  acceptor  of  a  bill  of  exchange,  that  it  was,  to  the  knowledge 
of  the  holder,  negotiated  by  fraudt  and  that  no  consideration  was 
given  for  the  indorsement  to  the  holder,  it  is  sufficient  for  the  latter 
to  reply  generally,  that  he  had  no  notice  of  the  fraud,  and  that  the 
bill  was  indorsed  to  him  for  a  good  consideration,  without  setting  out 
the  particulars  of  which  it  consisted  \     And  where,  to  a  declaration 
on  a  bill  of  exchange,  by  an  indorsee  against  the  acceptor^  the 
defendant  pleaded  a  special  plea,  shewing  fraud  on  the  part  of  the 
drawer  and  the  subsequent  indorsees,  and  alleging  that  the  plaintiff 
took  the  bill  with  a  knowledge  of  those  facts,  and  concluded  by 
averring  that  the  plaintiff  was  not  a  bond  fide  holder  of  the  bill  for 
value ;    the  plaintiff  replied  that  he  was  a  bond  Jide  holder  of  the 
bill  for  value ;  and  at  the  trial,  a  witness  was  called  for  the  plaintiff, 
who  proved  that  he  applied  to  him  to  discount  the  bill,  and  that  the 
plaintiff  gave  him  the  money  for  it,  upon  his  putting  his  name  on  the 
biU  as  indorser ;  the  learned  judge  left  the  case  to  the  jury  upon  the 
credibility  of  the  witness,  and  upon  the  question  whether  it  was  a 
bond  fide  transaction  on  the  part  of  the  plaintiff,  observing  that  the 
allegations  of  fraud,  as  stated  in  the  plea,  were  admitted  by  the  re- 
plication ;  and  the  jury  having  found  for  the  defendant,  Alderson  and 
Gumey  Barons,  on  a  motion  for  a  new  trial,  held  that  the  jury  were 
warranted  in  their  finding,  and  that  the  verdict  ought  not  to  be  dis* 
turbed :  but  Parke  and  BoUand  Barons,  thmking  that  the  jury  might 
have  been  misled  by  the  observations  of  the  learned  judge  as  to  the 
effect  of  the  admission  on  the  record,  were  of  opinion  that  the  case 
ought  to  be  submitted  to  another  jury  ^*    In  an  action  against  the 
maker  of  a  promissory  note,  where  the  defendant  pleaded  that  a 
new  note ,  had  been  made  and  delivered  to  the  plaintiff  on  account  of 
Uie  other,  and  that  it  was  then  outstanding  in  the  hands  of  a  third 
person,  a  replication  that  the  defendant  of  his  own  wrong,  and  without 
the  cause  in  his  plea  alleged,  neglected  to  pay  the  amount,  is  it 
seems  bad  on  special  demurrer  ^. 

*  Prince  0.  Brunttte,  1  Bing.  N.R.  485.  Dowl.  Rep.  478.  1  Oale^  SO.  9  Leg.  Obc 

1  Soott,84a.  9Leg.Oba.SS8.  S.C.  408.  S.  C.     Preacoit  o.  Levy,  1  Moody  & 

^  Bnmah  v.  Baker,  (or  Roberta,)  I  R.  S88.  in  notis.    S  DowL  Rep.  40S.   1 

Bing.  N.  R.  469.  1  Scott,  860.  8  Dovl.  Scott,  780.  9  Leg.  Oba.   468,  S.    S.  C. 

Rep.  898.   ]  Hodgea,  60.   9  Leg.  Oba.  Howorth  v.  Hubbersty,  9  Leg.  Oba.  490. 

460.  S.  C. ;  and  lee  Eastoa  o.  Pratcbett,  °  Noel  v.  Boyd,  4  Dowl  Rep.  415. 

6  Car.  &  P.  736.   4Tyr.  Rep.  478.  8  ^  Crisp  v.  Griffitha,  8  Cronip.M.  &  R. 


OF   REPLICATIONS^   &C. 


423 


It  was  formerly  holden,  that  if  a  bill  or  note  were  taken  under  Proof  of  con- 
such  circumstances  as  that  the  indorser  himself  could  not  recover,  j^m^^  ^^  ^^^ 
the  indorsee  must  have  proved  that  he  became  so  for  a  good  con-  on  whom  it  lies. 
sideration,  though  no  notice  were  given  him  to  produce  such  evi- 
dence * :  But  it  was  afterwards  determined,  that  in  an  action  by  an 
indorsee  against  the  acceptor  of  a  bill  of  exchange,  the  mere  absence 
of  consideration  for  the  acceptance  and  prior  indorsements  did  not 
throw  the  omit  oa  the  plaintiff,  of  proving  the  consideration  for 
the  indorsement  to  him,  where  no  circumstances  of  fraud  or  ille- 
gality appeared^.  And  accordingly  it  is  now  holden,  that  where 
the  acceptor  of  a  biU  of  exchange  pleads  that  it  was  accepted  with- 
out any  consideration,  and  the  plaintiff  replies  that  it  was  accepted 
for  a  good  consideration,  the  onus  of  proof  lies  on  the  defendant,  to 
shew  the  want  of  consideration  <*;  and  the  plaintiff  will  not  be  re- 
quired to  prove  oonsideration^  unless  some  evidence  is  given  by  the 
defendant  of  frauds  or  other  suspicious  circumstances  ^,  So  where> 
to  an  action  on  a  bill  of  exchange,  the  defendant  pleads  want  of  con- 
sideration, and  the  plaintiff  replies  that  the  defendant  had  consider- 
ation for  his  acceptance,  which  consideration  he  states  specifically 
under  &  scUketf  and  then  concludes  to  the  country,  the  plaintiff  is 
not  bound  to  prove  consideration  in  the  first  instance  ^.  So,  in  an 
action  on  a  promissory  note,  where  the  defendant  pleads  that  there 
was  no  consideration  for  the  note,  and  the  plaintiff  replies  that  there 
was  a  good  consideration,  the  issue  lies  on  the  defendant,  to  shew 
that  the  note  was  given  by  way  of  accommodation,  and  without 
value  ®.  And  where,  in  an  action  on  a  promissory  note  for  500/.  by 
the  indorsee  i^ainst  the  indorser,  the  latter  pleaded  no  consideration 


1A9.  6  ly.  Rep.  619.  1  Gak,  106.  8 
DowL  Rep.  16%  7  Cor.  &  P.  46.  (a.) 
S.  a  SoUy  9.  Neifh,  1  Gale,  107.  itL 
227,  2  Cromp.  M.  &  R.  S66.  5  Tyr. 
Rep.  625.  4  Dowl  Rep.  248.  H  Leg. 
Ob*.  134,  6.  S.  C. ;  and  see  Faith  v. 
M*Intyre,  7  Car.  &  P.  44. 

*  Heath  v.  Sansom,  2  Barn.  &,  Ad. 
291.  296.  Parket  J.  dttaenUerUe  i  and  see 
Simpson  p.  Clarke,  1  Gale^  237.  2  Cromp. 
M.  &  R.  342.  5Tyr.  Rep.  593.  10  Leg. 
Obi.  296.  S.  C. 

^  Whittaker  (or  Wbitaker)  v.  Ed* 
munds,  1  Moody  &  R.  366.  1  Ad.  &  E. 
638.  S.  C. ;  and  see  Perceval  (or  Perci- 
■val)  V.  Frampfin  (or  Frampton),  3  Dowl. 


Rep.  748.  2  Cromp.  M.  &R.  180.  5Tyr. 
Rep.  570.  10  Leg.  Obs.  286.  S.  C. 

°  Batley  v.  Catterall,  1  Moody  &  R. 
379.  per  Mderwn,  B.  M^^*  v.  Barber, 
1  Meeson  &  W.  425.  5  Dov^^j^Jtep.  77. 
12  Leg.  Obs.  77.  S.  C 

'  Low  v.  Burrows,  4  Nev.  &  M.  366. 
1  Har.  &  W.  12.  1  Moody  &  R.  881, 
2.  S.  C  m  natis, 

*  Lacey  v,  Forrester,  2  Cromp.  M.  & 
R.  59.  5  Tyr.  Rep.  567.  8  Dowl.  Rep. 
668.  1  Oale^  139.  10  Leg.  Obs.  172,  3. 
S.  C. ;  but  see  Simpson  v.  Clarke,  1  Gale^ 
237.  2  Cromp.  M.  &  R.342.  5  Tyr. 
Rep.  593.  10  Leg.  Obs.  296.  S.  C. 
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as  to  dOO(.,  and  that  the  note  was  only  indorsed  for  the  accommoda- 
tion of  the  drawer,  and  the  security  of  the  plaintiffs,  who  were  his 
bankers ;  the  plaintiffs  replied  that  they  were  the  holders  of  the  note 
for  a  valuable  consideration  given  by  them  to  the  drawer ;  the 
court  held  that  it  was  not  necessary  for  them,  upon  this  issue,  to 
give  proof  that  they  were  entitled  to  the  full  amount  K  But  where 
the  plaintiff  in  his  replication  specifies  the  particular  sort  of  con- 
sideration for  which  he  alleges  the  bill  was  accepted^  without  stating 
it  under  a  scilicet^  he  must  prove  his  allegation  as  stated  \  To  an  action 
o^  assumpsit  on  a  bill  of  exchange,  by  indorsee  against  drawers,  it  was 
pleaded  that  the  bill  was  drawn  by  a  partner,  but  not  for  partnership 
purposes,  and  was  indorsed  to  the  plaintiff  after  it  became  due ;  the 
replication  was,  that  it  was  not  indorsed  after  it  became  due,  but  was 
indorsed  to,  and  taken  and  received  by  the  plaintiff  before  it  became 
due,  and  the  court  held  that  it  was  su£Bcient  for  the  plaintiff  to  put 
in  the  biU,  and  not  necessary  that  he  should  give  any  evidence  to 
shew  that  the  bill  was  indorsed  to  him  before  it  became  due  ^.  And 
where,  in  an  action  on  a  bill  of  exchange,  it  is  pleaded  that  the  bill 
was  obtained  by  fraud,  to  which  de  ii0uridy  &c.  is  replied,  the  de- 
fendant will  be  allowed  at  the  trial,  after  proving  the  fraud,  to  throw 
the  onus  upoti  the  plaintiff,  of  shewing  consideration  '• 
Beplication  to  Where  the  defendant  pleaded  in  assumpsit  payment  of  a  particular 
M^ds&^o^  sum,  in  satisfaction  of  his  promise,  and  the  plaintiff  replied  that  the 
^^  defendant  did  not  pay  the  same  in  satisfaction,  nor  did  the  plaintiff 

receive  it  in  satisfaction,  the  court  on  demurrer  held  the  replica- 
tion to  be  unobjectionable  *.  And  where,  to  a  plea  that  the  work  in 
respect  of  which  plaintiff  sued  was  not,  according  to  agreement, 
done  to  the  satisfaction  of  defendant  or  his  surveyor,  the  plaintiff  re- 
plied that  it  was  done  to  the  satisfaction  of  the  defendant  oiid  his 
surveyor.;  without  this,  that  it  was  not  done  to  the  satisfaction  of 
defendant  or  his  surveyor ;  the  court  held  that  upon  this  issue,  it  was 
sufficient  ^  shew  that  the  work  was  done  to  the  satisfaction  of  the 
defenda^'i'^.      In  assumpsit  for  money  lent,  where  the  defendant 

*  Perceval  {or  Percival,}  v.  Fnunplin  per  ^Idermm,  B*  after  coniulting   whli 

(or  Frampton),  8  DowL    Rep.  748.   2  the  other  judges. 

Cromp.  M.  A,  R.  180.  6  Tyr.  Rep.  679.  <*  Inac  o.  Farrar,  1  Tyr.  &  G.  281.   1 

10  Leg.  Oba.  286.  &  C ;  and  tee  Good-  Gale,  886.  S.  C. 

all  o.  Ray,  4  DowL  Rep.  76.    1  Har.  &  *  Webb  v,  Weatherby,  1  Bing.  N.  R. 

W.'  SSS.  10  Leg.  Oba.  608.  S.  C.  60S.  1  ScoU,  477.  1  Hodgea,  89.  S.  C. 

^  Batley  v.  Catterall,  1  Moody  &  R.  '  Bradley  v.  Milnes,  1  Bing.  N.R.  644w 

879,  80.  per  AUtenon,  B.  I  Hodgea,  166.  1  Scott,  626.  S.  C 

"*  Pitfkin  17.  Moon,  7  Car.  &  P.  408. 
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pleads  payment  and  acceptance  in  satisfaction,  and  the  plaintiff  new 
assigns  a  difi&rent  debt  of  the  same  amount  with  that  confessed  in 
the  plea,  to  which  non  assumpsit  is  pleaded^  the  only  question  for  the 
jury  is,  whether  two  debts  were  incurred,  or  one  only  » :  If  the  plain- 
tiff therefore  prove  one  debt,  and  the  defendant  ^rove  payment  of 
the  amount,  the  effect  of  the  defendant's  evidence  is  to  shew  that  the 
debt  proved  by  the  plaintiff  is  the  debt  confessed  and  avoided  by  the 
plea,  and  not  the  debt  newly  assigned  ;  which  latter  debt  therefore 
remains  unproved,  upon  the  issue  of  non  assumpsits  The  replica-  Of  payment  into 
tion  to  a  plea  of  payment  of  money  into  court  has  been  treated  of  in  ^"'^ 
a  former  chapter  \ 

The  replication  to  a  plea  of  tender  is  general  or  special :  The  general  To  pica  of 
replication  either  denies  the  fact  of  the  tender  S  or,  admitting  the 
fact,  takes  issue  on  the  plea  of  non  assumpsit,  or  nunquam  indebitatus, 
as  to  ihe  residue  of  the  plaintiff's  demand  ^.     The  plaintiff  may  also, 
if  his  case  *tequire  it,  reply  to  a  plea  of  tender,  a  prior  or  subsequent 
demand  and  refusal®  ;  to  which  the  defendant  may  rejoin,  that  there 
was  no  such  demand'.     In  an  action  of  debt,  if  the  plaintiff  reply  Of  setofl;  and 
nunquam  indebitatus  to  a  plea  of  set  off,  and  the  defendant  prove  his  hereon. 
plea,  the  plaintiff  will  not  be  at  liberty,  under  his  replication,  to  shew 
that  the  sum  proved,  or  any  part  of  it,  has  been  paid'. 

In  debt  on  bond,  the  defendant,  afler  craving  oyer  of  the  bond  In  debt  on  bond. 
and  condition,  which  was  that  A.  B,  should  fsdthfully  account  for  all 
monies  received  by  him  as  collecting  clerk,  pleaded  that  A.  B.  did 
account;  replication,  that  A,B.  received  divers  sums,  amounting  to 
IdOOO/.  for  which  he  did  not  account ;  rejoinder,  that  the  sums  men- 
tioned in  the  replication  were  three  sums  of  1000/.  500/.  and  500/.  re* 
ceivec[  by  A,  B.  of  C,  D.  and  F.  and  G.,  and  that  A,  B.  accounted  for 
'  those  svms ;  surrejoinder,  that  the  sums  mentioned  in  the  replication 
were  other  and  different  sums  than  those  alleged  in  the  rejoinder  to 
have  been  received  and  accounted  for  by  A,  B.,  and  concluding  to  the 

*  Hall  V.  Middleton,  6  Nev.  &  M.  410.       6  Ed.  681 » 8.    8  Chit.  PKL  6  Ed.  1077. 
iAd.&£.  107.  1  Har.&W.631.  S.  a  '  8  Chit  K.  6  Ed.  1146;  and  see  8 

«>  Chap.  XXV.  p.  816,  16.  Went.  688.  8  Went  81. 

*  8  Chit  Pi.  6  Ed.  1076.  »  Brown  v,  Daubeny,  4  Dowl.  Rep. 

*  Id.  1077,  8.  686.    1  Har.  &  W.  646.    11  Leg.  Obs. 

*  Giles  r.  Hartis,  1  Ld.  Raym.  264.  2  806,  7.  S.  C.  iter  PalteMon,  J. ;  and  see 
Salk.  622.  8  Sa]k.  848.  Canh.  418.  12  Stevens  v.  Ufford,  7  Car.  &  P.  97.  Cou- 
Mod.  162.  Comb.  448.  Holt  646.  S.  C;  sins  o.  Paddon,  2  Cromp.  M.  &  R.  647. 
and  sec  Johnson  v.  Clay,  7  Taunt.  486.  1  6  Tyr.  Rep.  636.  4  Dowl.  Rep.  488. 
Moore,  200.  8.  C.      Birks'r.  Trippct  1  S.  C     JrUe,  393. 

Wms;  Saund.  6  Eil.  88.  (2.)  I  Chit  Pt. 
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To  plea  in  ex- 
cuse of  perform- 
ance. 


In  actions  for 
wrongs. 

In  trover. 


In  action  for 
malicious  pro- 
secution. 


In  replevin. 


country )  the  court  held,  upon  special  demurrer,  that  the  surrejoinder 
was  good '.  Where  a  defendant  pleads  matter  of  excuse^  which 
admits  a  non-performancej  except  in  the  case  of  an  award,  (which 
stands  on  a  particular  ground,)  the  plaintiff  need  not  assign  a  breach 
in  his  replication ;  and  the  reason  is,  that  the  defendant,  after  such 
plea  pleaded,  cannot  insist  upon  performance,  without  a  departure  in 
pleading  ^ :  but  i^  is  otherwise,  where  a  man  pleads  performance  ^ 

It  will  next  be  proper  to  notice  the  several  reported  cases  which 
have  been  recently  determined,  aa  to  the  different  modes  of  repl3ring 
to  pleas,  in  actions  for  tmmgt*  In  trwiert  the  defendant  pleaded  that 
J.  H.  was  possessed  of  the  goods  as  of  his  own  property,  and  that 
to  prevent  their  being  taken  in  execution,  he  covinously  pretended  to 
sell  them  to  the  plaintiff;  the  replication  traversed  that  /.  H,  did  for 
the  purpose,  &c.  covinously  pretend  to  sell  the  said  goods  ;  and  the 
court  held  that  the  replication  did  not  admit  that  the  goods  were  the 
property  of  /•  H*  but  that  the  onus  was  on  the  defendant,  *of  proving 
a  fraudulent  sale  by  /.  H.  to  the  plaintiff <>.  In  an  action  fbr  ma- 
liciously suing  out  a  commission  of  bankruptcy  against  the  plaintiff, 
the  defendant  pleaded  that  the  plaintiff,  being  a  trader,  and  being  in* 
debted  to  the  defendant  in  the  sum  of  100^  became  bankrupt,  where- 
fore defendant  sued  out  the  commission ;  the  plaintiff  replied  de  infurid^ 
See.  absque  talicausd;  and  the  defendant  having  demurred,  assigning 
for  cause  that  the  plaintiff  by  his  replication  had  attempted  to  put 
in  issue  three  distinct  facts,  viz.  the  act  of  bankruptcy,  the  trading, 
and  the  petitioning  creditor's  debt,  the  court  held  that  these  three 
facts,  connected  together,  constituted  but  one  entire  proposition,  and 
that  the  replication  was  therefore  good  ^. 

In  replevin^  the  avowry  stated  that  the  plaiojtiff  was  an  inha- 
bitant of  a  parish,  and  rateable  to  the  relief  of  the  poor,  in  respect 
of  his  occupation  of  a  tenement,  situate  in  the  place  in  which,  &c. ; 
that  a  rate  for  the  relief  of  the  poor  of  the  said  parish  was  duly 
made  and  published,  in  which  the  plaintiff  was,  in  respect  of  such 
occupation,  duly  rated  in  the  sum  of  7L  ;  that  he  had  notice  of  the 
rate,  and  was  required  to  pay,  but  refused ;  that  he  was  duly  sum- 
moned to  a  petty  sessions,  to  shew  cause  why  he  refused ;  that  he 


*  Calvert  o.  Gordon,  7  Bam.  &  C 
809.  1  Man.  &  R.  487.  a  C. 

0  Shelley  v.  Wright,  WiUes,  0.  12,  IS; 
and  see  Attorney-General  v.  ElUston,  1 
Str.  191.     Nicholson  v.  Simpson,  id.  299. 

"^  NicoUs  (or  NichoUs)   v.  Bastard,    I 


Gale^  295.   1  Tyr.  &  G.  15e.   2  Ciomp. 
M.  &  R.  659.  S.  C. 

<*  O'Brien  v.  Saxoo,  2  Bam.  &  C  906. 
4  Dowl.  &  R.  579.  S.  C. ;  and  aee  Rob- 
inson V.  Raley,  1  Bur.  316;  but  see 
RegU  v.  Green,  1  j^eeson  &  W.  828. 
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appeared,and  shewed  no  cause,  whereupon  a  warrant  was  duly  made, 
under  the  hands  of  two  justices  of  the  peace,  directed  to  the  de- 
fendant, requiring  him  to  make  distress  of  the  plaintiff's  goods  and 
chattels  ;  that  the  warrant  was  delivered  to  defendant,  under  which 
he,  as  collector,  justified  the  taking  the  goods  as  a  distress,  and 
prayed  judgment  and  a  return :  to  this  avowry  the  plaintiff  pleaded 
in  bar,  de  mjurid^  &c.  absque  tali  causd ;  and  upon  a  special  demurrer, 
assigning  for  cause  that  die  plea  offered  to  put  in  issue  several  dis- 
tinct matters,  and  was  pleaded  as  if  the  avowry  consisted  merely  in  ex- 
cuse of  the  taking  and  detaining,  and  not  on  a  justification  and  claim 
of  right,  a  majority  of  the  judges  held  diat  the  plea  in  bar  was  good*. 

In  an  action  of  assault  and  battery,  de  injuridy  &c*  is  a  good  In  trespass  to 
replication  to  a  plea  stating  that  /.  E.  and  S.  B.  were  possessed  of  a  ^P*™'"* 
close,  and  that  the  plaintiff  was  making  noise,  &c.  therein,  and  the 
defendants  as  servants  of  /.  E.  and  S.  B,  and  by  their  command, 
requested  him  to  depart,  and  he  refused,  whereupon  defendants  as 
the  servants  of  /.  E.  and  S,  B.  gently  laid  hands,  &c. ;  and  because 
plaintiff  resisted,  defendants,  as  servants,  &c.  and  by  command,  &c. 
a  little  hurt  \  &c.  But  where,  in  trespass  for  assault  and  battery, 
the  defendant,  who  was  the  plaintiff's  master,  pleaded  moderate 
correction,  and  the  plaintiff  replied  de  injuridy  &c.,  die  jury  found  that 
the  correction  was  excessive,  and  gave  a  verdict  for  the  plaintiff, 
the  court  granted  a  new  trial ;  observing  that  the  replication  of  de 
injuria^  &c.  only  put  in  issue  the  cause  of  correction  stated  in  the  plea ; 
and  the  plaintiff  therefore,  instead  of  replying  de  injurid,  &c.  should 
have  admitted  the  power  of  the  defendant  to  chastise  him,  and  new 
assigned  the  excess,  which  would  have  had  the  effect  of  raising  the 
real  question  in  dispute  ^  So  where,  in  trespass  against  a  sheriff  and 
his  bailiff,  for  taking  the  plaintiff,  on  a  charge  of  felony,  to  a  police 
station,  and  thence  to  a  prison,  the  sheriff,  after  pleading  the  general 
issue,  justified  the  taking  from  the  police  station  to  the  prison,  imder 
a  capias  ad  satisfaciendum;  and  the  plaintiff,  admitting  the  writ 
and  delivery  of  the  warrant  to  the  bailiff,  replied  de  iiijurid,  &c. 
absque  residua  causce ;  the  court  held  that  under  this  replication,  the 
plaintiff  could  not  give  evidence  to  involve  the  sheriff  in  the  mis- 
conduct of  the  bailiff,  committed  before  the  plaintiff  arrived  at  the 

« 

*■  Settjy  V.  Birdons,  3  Barn.  &  Ad.  2.  ^  Figgott  v.  Kemp,  1   Cromp.  &  M. 

per  Parke  and  PaUetoth  Js.  Ld.  Ttmter-  107.  S  Tyr.  Rep.  128.  S.  C. 

den,  Ch.  J.  tUssentiefUe.  Bardonso  Selby,  '  Fenn  v.  Ward,  1  Gale,  189.  2  Cromp. 

9  Bing.  756.    S  Moore  &  S.  280.    1  M.  &R.  338.  4  DowLRep.  215.  10  Leg. 

Cromp.  &  M.  500.   3  Tyr.  Rep.  430.  Oba.  396,  7.  S.  C 
S.  C  in  Error. 
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police  station  * :  In  order  to  the  admission  of  such  evidence^  the 
circumstances  should  have  been  replied  specially*.  And  a  repli- 
cation of  de  injuridy  &c.  in  trespass^  with  a  new  assignment  that 
the  defendant  committed  the  trespasses  with  more  violence,  and  in 
a  greater  degree  than  was  necessary  for  the  purposes  in  the  plea 
mentioned,  is  demurrable  \ 
In  trespau  ^^  trespass  quare  clausum  fregitf  where  the  defendant  in  his  plea 

^M^cAstuiiflt     claims  in  his  own  right,  or  as  servant  to  another,  any  interest  in  the 

land,  or  any  common  or  rent  issuing  out  of  the  same,  or  a  way  or 
passage  over  it,  a  replication  of  de  injuridf  &c.  absque  tali  causdj  is  bad 
on  general  demurrer  ^    So,  where  the  defendant  sets  out  a  possessory 
title  in  A*  B.  giving  colour  to  the  plaintiff,  and  justifies  as  servant 
of  A,  B,  and  the  plaintiff  puts  the  whole  plea  in  issue,  by  replying 
de  injuridf  &c.  absque  taU  causdy  such  replication  is  bad  for  duplicity  ^. 
But  where,  in  an  action  of  trespass  for  breaking  and  entering  a  close, 
the  plaintiff  replied  to  a  plea  of  right  of  common,  traversing  that  the 
defendant's  cattle  were  his  own  cattle,  that  they  were  levant  and  couchatU 
upon  his  premises,  and  that  they  were  commonable  cattle,  the  court  held 
that  the  replication  was  not  double ;  for  though  several  facts  were  put  in 
issue,  they  constituted  only  one  point,  namely,  whether  the  defendant's 
cattle  were  entitled  to  common  ®.  And  where,  in  trespass  for  breaking 
and  entering  the  plaintiff's  dwelling   house,    and  assaulting  anc' 
imprisoning  him,  &c.  the  defendant  pleaded  first,  not  guilty ;  2dly,  a 
to  all  the  trespasses  alleged,  except  the  breaking  of  the  house,  a 
justification  under  a  writ  of  capias  ad  satisfaciendum  and  warrant 
thereon,  by  virtue  of  which  the  defendant  entered  the  house,  (the 
outer  door  being  ope»,^and  arrested  the  plaintiff;  the  plaintiff  replied  de 
injuridf  ^c,  absque  residue  causa;  and  it  was  proved  that  the  defend- 
ants, who  were  bailiffs,  in  execution  of  the  warrant,  broke  open  the  outer 
door  of  the  plaintiff's  house,  and  so  gained  an  entrance,  and  arrested 
him ;  the  court  held  that  the  averment  in  the  plea,  that  the  outer 
door  was  open,  was  a  material  averment,  for  that  the  door's  being 
open  was  a  condition  precedent  to  the  defendant's  right  to  enter,  and 

*  Price  0.  Peek,  1  BiDg.  N.  R.  880-  *  Hooker  v.  Nye^  1  Cromp.  M.  &  R. 

I  Scott,205.  S.  a  856.  4  Tyr.  Rep.  777.  S.  C;  and  aee 

^  Thomas  v.  Marsh,  6  Car.  Sl  P.  696.  Reece  v.  Taylor,  1  Har.  ^t  W.  15.  4  Ney. 

per  Parke  J. ;  and  see  Cheasley  v.  Barnes,  &  M.  469.  S.  C.  Tidd  Prac.  9  £d.68S,  4. 

10  East,  73.  80.  Taylor  v.  Smith,  7  TaunL  ^  Vivian  v.  Jenkins,  5  Nev.  &  M.  14. 

156.  SoUy  V.  Neish,  1  Gale^   107.  287.  1  Har.  &  W.  468.  S.  C. 

2  Cromp.  M.  &  R.  335.  4  Dowl.  Rep.  ^  Robinson  v.  Raley,  1  Bur.  316. 
248. 11  Leg.  Obs.  134,5.  S.  C. 
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arrest  the  plaintiff  in  his  house ;  and  therefore,  that  the  plea  was 
su£Sciently  traversed  by  the  general  replication,  and  it  was  not 
necessary  to  reply  the  breaking  of  the  outer  door  *. 

It  has  been  doubted,  whether  upon  issue  joined  on  a  plea  of  Twenty  yean* 
Uberum  tenementum  in  irespeusy  the  plaintiff  may  prove  twenty  years*  gigo. 
adverse  possession ;  or  whether  it  must  be  replied'specially  ^.  And 
where  in  trespass^  for  breaking  and  entering  the  plaintiff's  close, 
called  the  rail  road^  &c»  the  defendants  pleaded  that  the  occupiers 
of  the  adjoining  closes  had  for  twenty  years,  as  of  right  and  without 
interruption,  used,  and  been  accustomed  to  use,  the  privilege  and 
easement  of  passing  and  repassing,  &c.  and  laying  down  rail  roads, 
across  the  plaintiff's  rafl  road;  upon  a  replication  to  this  plea, 
traversing  the  claim  of  rights  the  court  held  that  the  defendants 
were  bound  to  shew  an  uninterrupted  enjoyment  as  of  right,  during 
the  period  of  twenty  years ;  and  that  the  plaintiffs  might  prove,  under 
that  issue,  applications  by  the  defendants,  during  the  twenty  years, 
for  leave  to  cross  their  rail  road,  and  that  it  was  not  necessary  for 
them  to  reply  such  licence  specially,  under  the  statute  2  &  3  W.  IV, 
c.  71  ^  So,  in  trespass  qiusre  claueum  Jregitf  where  the  defendant 
pleaded  a  way  used  for  forty  years,  by  the  occupiers  of  his  fiirm,  as 
of  right  and  without  interruption,  and  there  was  a  replication, 
traversing  the  user  as  of  right,  the  court  held  that  under  this  issue, 
the  plaintiff  might  give  in  evidence  that  tlie  way  had  been  used  by 
leave  and  licence  only  ^»  But  a  plea  of  twenty  years'  user  of  a  right 
of  way,  under  the  above  statute,  is  not  defeated  by  proof  of  an 
agreed  alteration  in  the  line  of  way,  nor  by  a  temporary  non-user,^ 
under  an  agreement  of  the  parties  *. 

In  trespass  de  bonis  tupartatisy  in  respect  of  the  removal  of  several  In  tretpus  de 
articles,  a  plea  justifying  the  removal  damage  foasant^  enxaes  as  a  ^^9^  ** 
several  plea  in  respect  of  each  article,  and  the  plaintiff  may  reply 
severally :  Thus,  the  plaintiff  may  traverse  the  justification  as  to  one 
article,  and  as  to  another  he  may  reply  excess ;  and  the  insu£3ciency 
of  one  of  such  sectional  replications,  demurred  to  for  duplicity,  in 
putting  in  issue  the  whole  plea  by  a  traverse  absque  tali  eausdf  where, 
in  respect  of  matter  of  title  disclosed  by  the  defendants,  the  plain- 

*  Kerbey  o.  Denby,  1  Meeson  &  W.  «  Beasley  v.  darkey  2  Bing.  N.  IL706. 
8S6.  1  lyr.  &  6. 688.  S.  C.                        8  Scott,  858.  6  DowL  Re|».  60.    ISLeg. 

*  Lowe  V.  OoTett,  8  Barn.  &  Ad.  868 ;      Obs.  809.  S.  C. 

and  lee  Hawke  v.  Bacon,  2  Taunt  166.  *  Payne  v.  Sbedden,   1  Moody  &  R. 

^  Monmouth  Canal  Company  o.  Har-  882.jier  JPaMMim,J.;andieeJonesv.IVce^ 

foid»  1  Cramp.  M.  &  R.  614.    5  Tyr.  8  Bing.  N.  R.  62.  8  Scott,  876.  S.a' 

Repw68.  S.C.  Ante,9&2. 
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tiff  ahonld  hare  put  in  itiai^e  a  portion  only  of  tiie  plea,  by  traversing 
nhique  reiiduo  causae  does  not  affect  the  validity  of  the  other  repli- 
cations to  the  same  plea  \ 

New  auign.  In  actions  of  trespcus,  and  other  actions,  the  plaintiff,  who  has 

alleged  in  his  declaration  a  general  wrong,  may,  in  his  replication, 
after  an  evasive  plea  by  the  defendant,  reduce  that  general  wrong  to 
a  more  particvdar  certainty,  by  assigning  the  injury  afresh,  with  all 
its  specific  circumstances,  in  such  manner  as  clearly  to  ascertain  and 
identify  it,  consistently  with  his  general  complaint ;  which  is  called  a 
new  or  naoel  assignment  >>. 

Rule  to  rejoin,        If  the  plaintiff  reply,  without  joining  issue,  the  defendant  may  be 

or  plead  to  new       -•    ,  .•-»-,%  .  «  • 

anigDment.        called  Upon  to  rejom ;  or  if  there  be  a  new  assignment,  he  may  be 

ruled  to  plead  thereto,  in  like  manner  as  to  the  original  declaration  ^. 
A  rejoinder  is  the  defendant's  answer  to  the  replication :  and  if  any 
thing  more  be  required  than  a  similiter,  it  is  either  in  denial,  or  con- 
fession and  avoidance,  &c. ;  and  afber  a  rejoinder,  if  the  parties  are 
not  yet  at  issue,  the  plaintiff  must  surrejoin,  the  defendant  relmty  and 
the  plaintiff  swrehU,  &c.  until  issue  is  joined.  The  rule  for  these 
purposes  is  given  in  like  manner  as  the  rule  to  reply  ^ ;  and  if  the 
de&ndant  neglect  to  rejoin,  or  rebut,  &c.  when  called  upon  for  that 
purpose>  the  plaintiff  may  sign  judgment  by  default,  as  for  want 
of  a  plea  ^ 

Replications,  &c       Replications,  and  subsequent    pleadings  were  formerly  entitled^ 

Hke  pleas,  of  the  terfn  in  which  they  were  pleaded;  or,  if  pleaded  in 
vacation,  of  the  preceding  term.  But,  by  a  general  rule  of  all  the 
courts  'y  ''  every  pleading,  as  well  as  the  declaration,  shall  be  entitled 
of  the  day  of  the  month  and  year  when  the  same  was  pleaded,  and 
shall  bear  no  other  time  or  date.** 

Commence-  Where  the  plea  begim  with  a  statement  that  the  plaintiff  ought 

not  to  have  or  maintain  his  action,  (actionem  noii,  &c.)  the  replication 
began  by  saying  that  he  ought  not  to  be  barred  or  precluded  from 
having  and  maintaining  it,  (precludinan,  &c.J  When  the  plea  began  by 
saying  that  the  defendant  ought  not  to  be  charged  with  the  debt  by 
virtue  of  the  writing  obligatory,  the  replication  began  by  saying  that 

*  Viviaii  V.  Jenkins,  5  Neir.  &  M.  14.  '  Append,  to  Tidd  Pmc  9  Ed.  Chapw 

1  Har.  &,  W.  468.  &  C  XXVIII.  §  1,  S,  8. 


^  3  B]ac.Con;aiL.aiiaeel1dd  JSmw  *  TUA  Pfme.  9  ftL  MML 

'  R.  PL  Gem,  H.  4  W.  4.  reg.  1.  fr 


'  Append,  to  Tidd  Pm:.  9  Ed.  Chap.  Barn.  &  Ad.  Append,  i.    10  Biag.  464. 

XVIIL  ^  8.  ttf.  (a);  and  for  the  demand  2  Cromp.  &  M.  11.;  and  see  Harris  v. 

of  a  plea  to  a  new  atsigmnent,  in  K.  B.  Matfaeirs,  4  DovL  Bep.  600.   11  Leg. 

8eetd.§ll.  Obi.165.  S.C. 
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notwithiUmdiQg  any  thidg  alleged  in  the  plea,  be  ought  to  be  charged^ 
&c. :  But  now,  by  a  late  statutory  rule  of  pleading  %  "  it  shall  not  be  By  ftatutory 
necessary  in  any  replication,  or  subsequent  pleading,  intended  to  be 
pleaded  in  maintenance  of  the  whole  action^  to  use  any  allegati<xi  of 
prechidi  fum,  or  to  the  like  effect ;  and  all  replications,  and  subsequent 
pleadings,  pleaded  without  such  formal  parts  as  aforesaid,  shall  be  taken, 
unless  otherwise  expressed,  as  pleaded  respectively  in  maintenance 
of  the  whole  action :  provided,  that  nothing  therein  contained  shall 
extend  to  cases  where  an  estoppel  is  pleaded." 

The  body  of  the  replication,  &c«  after  its  commencement,  is  not,  Body  of. 
we  have  seen  ^  materially  affected  by  the  late  statutory  rules  of 
pleading;  except  that  it  is  declared  by  one  of  them  ^  that  **  no  venue 
shaU  be  stated  in  the  body  of  the  declaration,  or  in  any  subsequent 
pleading:  provided,  that  in  cases  where  local  description  is  now 
required,  such  local  description  shall  be  given."  In  order  to  avoid  Protaiando^ 
duplicity,  when  a  party  was  to  answer  two  matters,  and  yet  by  law 
he  could  only  plead  or  reply  to  one  of  them»  he  might  formerly  have 
protested  against  the  one,  and  pleaded  or  replied  to  the  other ;  as 
where  a  delivery  and  acceptance  were  stated  of  money  or  goods^  &c. 
he  might  have  protested  against  the  delivery,  and  taken  issue  on  the 
acceptance,  &c.  This  was  called  a  proteetatum^  or  proteetando;  and 
was  defined  to  be  a  saving  to  the  party  who  took  it,  from  being  con* 
duded  by  any  matter  alleged  or  objected  against  him  on  the  other 
side,  upon  which  he  could  not  take  issue  ^»  But,  by  a  late  statutory  A^iufaed. 
rule  of  pleading  ^  **no  protestation  shall  hereafter  be  made  in  any 
pleading ;  but  either  party  shall  be  entitled  to  the  same  advantage 
in  that  or  other  actions,  as  if  a  protestation  had  been  made." 

In  concluding  the  replication,  where  it  is  intended  to  be  ki  main-  Conolunont  of 
tenanoe  of  the  whole  action  g^ierally,  it  is  not  necessary^  by  a  ^^^ 
kte  statutory  rule ',  to  use  any  prayer  of  judgment :  But  where, 
in  trespass  de  bonis  asportatts^  the  defendant  justified  damage  feasaiU^ 
and  the  plaintiff  replied  excess,  such  replication,^  if  filed  bdfore  Easter 
term  19d4|   when  the  above  rule  came  into  operation,  must  have 


*  lUPl.  Gm.  IL  4,  W.  TV.  reg.  9. 
5  Barn.  &  Ad.  Append.  ▼.  10  Bing.  467. 
2  Cromp.  &  M.  17. 

M  niSf  889. 

«R.P^  Gm.  H.4W.  IV.reg.  8.5 
Barn.  &  Ad.  Append.  ▼.  10  Bing.  407. 2 
Cfompw  &  M.  16k 

^  Oreydirooke  o.  Foxe^  Flowd.  S76.  6. 
Finch  L.  869^  60;  aa4  ate  TUU  Free 


9  Ed.  687, 8. 

•  R.  i^  6(?fi.  H.  4  W.  IV.  reg,  12.  6 
Barn.  &  Ad.  Append,  t.  10  Bing.  467.  9 
Cromp.  &  M.  17. 

'  R.  PL  Gen.  H.4  W.  TV.reg.  9.  6 

Bam.  &  Ad.  Append,  v.  10  Bing.  467.  8 

Cromp.  &  M.  17.  As  to  the  mode  of  coo* 

*  chiding  Rpltcalioo%  before  the  late  ata^ 

tutory  rule, see  Tidd  jPr(ic.9 £d.  692, 8. 
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concluded  with  a  prayer  of  judgment*.  In  an  action  on  a  bill  of 
exchange,  the  defendant  pleaded  want  of  consideration,  conduding 
with  a  verification ;  and  the  plaintiff,  instead  of  replying  by  taking 
issue  on[  the  plea,  merely  added  a  similUer  ;  and  after  verdict  for  the 
plaintiff,  the  court  held  that  the  record  was  imperfect,  and  that  there 
must  be  a  repleader ;  but  to  save  expense,  the  plaintiff  was  allowed 
After  special        |q  amend,  on  payment  of  costs  ^.     It  is  also  a  rule  °,  that  *'  all  special 

traverses  ^,  or  traverses  with  an  inducement  of  affirmative  matter  \ 
shall  conclude  to  the  country :  Provided,  that  this  regulation  shall 
not  preclude  the  opposite  party  from  pleading  over  to  the  induce- 
Signing  replica-  ment,  when  the  traverse  is  immateriaL"  If  the  replication  or  re- 
joinder, &e.  conclude  with  a  verification,  it  must  be  signed  by  coun- 
sel: but  by  a  general  rule  of  all  the  courts  ^  it  is  not,  we  have  seen  '^ 
necessary  that  any  pleadings  which  conclude  to  the  country  should 
be  so  signed  ^ 
Delivery  of  re.        In  the  King's  Bench,  when  the  plea  was  entered  in  the  general 

issue  book,  or  delivered  to  the  plaintiff's  attorney,  the  replication  and 
rejoinder,  &c.  were  formerly  delivered  in  all  cases  to  the  adverse 
attorney ;  but  otherwise  they  were  filed  in  the  office  of  the  clerk  of 
the  papers :  and  a  similiter  to  the  general  issue  must  have  been  de- 
livered, or  the  defendant  would  have  been  entitled  to  sign  a  judgment 
df  non  pros  s.  In  the  Common  Pleas,  the  replication  or  rejoinder, 
&c.  were  either  filed  in  the  prothonotaries'  office,  or  delivered  to  the 
defendant's  attorney.  But,  by  a  general  rule  of  all  the  courts  ^,  '^  no^ 
pleading,  subsequent  to  the  declaration,  shall  in  any  case  be  filed  with 
any  officer  of  the  court ;  but  the  same  shall  always  be  delivered  be- 
tween the  parties." 
Judgment  of  If  the  plaintiff  do  n6t  reply,  surrejoin,  or  surrebut,  &c«  within,  the 

i^yingl  and"°    **™*  limited  by  the  rule,  or  obtain  an  order  for  further  time,  the 
demand  of  repli-  defendant  may  in  general  sign  a  judgment  of  nan  pros :  and  it  was  not 

cation.  Slc» 

formerly  necessary  for  him,  in  the  King's  Bench,  to  demand  a  repli- 
cation, &c* ;  the  service  of  a  copy  of  the  rule  being  deemed  in  that 
court  a  demand  of  itself  ^    In  the  Common  Pleas,  a  replication,  &c« 

*  ViTian  V.  Jenkins,  5  Nev.  &  M.  14.  '^  R.  H.2  W.  IV.  reg.h  §  107.  SBam. 

8  Ad.  &  E.  741. 1  Har.  &  W.  468.  S.  C.  &  Ad.  390.  8  Bing.  805.  2  Cromp;  &  J» 

^  Wordsworth  9.  Broira,  8  DowL  Rep.  }98. 

698.  f  ArUe,  411. 

°  R.  iY.  Geru  H.  4  W.  IV.rtg,  IS.  6  <  HoUit  v.  Buckingham,  8  Dowl.  & 

Bam.  ft  Ad.  Append.  ▼!.  10  Bing.  467.  2  R.  1 ;  and  see  Tidd  Prac.  9  Ed.  698. 

Cromp.  &M.  17.  »»R.1V.H.4W.  IV.ng.  1.  6Bam.&^ 

^  As  to  special  traverses,  and  the  in-  Ad.  Append,  xiy.  10  Bing.  468.  2  Cromp. 

doeements  thereto,  see  Tidd  Prac.  9  Ed.  &  M.  1. 

684.  *  ^  Imp.  K.  B.  10  Ed.  268w 
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must  have  been  demanded  in  writing  by  the  defendant's  attorney, 
before  judgment  was  signed  ^ :  And,  by  a  general  rule  of  all  the 
courts  •*,  "  no  judgment  of  non  pros  shall  be  signed  for  want  of  a  re- 
plication, or  other  subsequent  pleading  until  four  days  next  after  a 
demand  thereof  shall  have  been  made  in  writing  upon  the  plaintiff, 
his  attorney  or  agent,  as  the  case  may  be."  But,  by  a  subsequent 
regulation  S  *'  service  of  a  rule  to  reply,  or  to  plead  any  subsequent 
pleading,  shall  be  deemed  a  sufficient  demand  of  a  replication,  or 
such  other  subsequent  pleading."  By  this  regulation,  service  of  a 
rule  to  reply,  or  to  plead  any  subsequent  pleading,  is  necessary  ^.  And 
where,  on  the  5th  of  August^  the  defendant  delivered  his  plea,  and  on 
the  s^e  day  served  a  rule  to  reply,  and  the  plaintiff  not  having 
replied,  the  defendant^  on  the  27th  of  August,  signed  judgment  of 
non  pros,  the  court  were  of  opinion,  that  as  the  plaintiff  was  pre- 
vented, by  the  operation  of  the  statute  2  W.  IV.  c.  39.  §  11 «,  from 
delivering  his  replication,  it  foUowed  that  the  defendant  could  not 
sign  judgment  for  want  of  it,  having  allowed  the  10th  of  August  to 
go  by^  and  therefore  that  the  judgment  was  irregular ;  and  they 
made  the  rule  absolute  for  setting  it  aside,  with  costs  ^  Where  a 
defendant  was  under  terms  of  rejoining  gratis^  and  the  plaintiff 
signed  judgment  for  want  of  a  rejoinder,  when  he  might  have  him- 
self added  a  similiter ,  the  court  set  aside  the  judgment,  but  without 
costs  (f. 

*  Imp.  C.  P.  7  Sd.  294,  6 ;   and  see  <■  Pound  v.  Lewis,  S  Moore  ft  S.  810. 

TIdd  iVoc.  9  Ed.  676.  69S.  8  DowL  Rep.  7U.  S.  C. 

»>  R.  T.  1  W.  IV.  reg.  IV.  2  Bam.  ft  •  Ante,  1S2,  8. 

Ad.  789.   7  Biog.  784.    1  Cromp.  ft  J.  f  Anon.   IS  Leg.  Obs.  120. 

471.  '  Seaton  v.  Scale,  {<yr  Skey,)  1  Har.  & 

'  R.  H.  2  W.  IV.reg.  I.  §  54.  S  Barn.  W.210.  3  Dowl.  Rep.  fiS7.   10  Leg.  Obs. 

ft  Ad.  sal.  8  Bing.  295.  2  Cromp.  ft  J.  60, 61.  S.  C. ;    and  see  Wye  v.  Fisher,  S 

I8.S.  BOS.&P.44S. 
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Qf  Demurrers,  and  Amendment. 


Demurrer  whaL 

To  the  wholes  or 
ptrt  of  declara- 
tion, plea,  repli- 
cation, &c. 


General  or 
speciaL 


Special,  when 
defendant  is 


jfx  DEMURRER  admits  the  facts^  and  refers  the  law  arising  thereon 
to  the  judgment  of  the  court  * ;  and  it  is  either  to  the  wholes  or  part 
of  a  declaration,  or  to  the  plea,  replication,  &c.  When  there  are 
several  counts  in  a  declaration,  some  of  which  are  good  in  point  of 
law,  and  the  rest  had,  the  defendant  can  only  demur  to  the  latter  ; 
lor  if  he  were  to  demur  generally  to  the  whole  declaration,  the  court 
would  give  judgment  against  him  ^.  So^  if  the  sum  demanded  hy  a 
declaration  in  scire  facuu  he  divisible  on  the  record,  and  there  be  no 
objection  to  one  part  of  it,  a  demurrer  which  goes  to  the  whole  is 
bad  <'.  If  a  plea  or  replication,  which  is  entire^  be  bad  in  part,  it  is 
in  general  bad  for  the  whole  ^ :  But  a  plea  of  set  off,  wherein  the  de- 
mands are  divisible,  and  in  nature  of  several  counts  in  a  declaration, 
forms  an  exception  to  this  rule  *. 

Demurrers  are  general  or  special^ :  the  former  are  to  the  substance^ 
the  latter  to  the  form  of  pleading :  Thus,  if  a  defective  title  be  alleged, 
it  is  a  fault  in  substance,  for  which  the  party  may  demur  generally ; 
but  if  a  title  be  defectively  stated,  it  is  only  a  fault  in  form,  which 
must  be  specially  assigned  for  cause  of  demurrer  s.    In  the  King's 


*  Co.  Lit  71.  b.  Leaves  o.  Bernard,  5 
Mod.  ISS ;  and  see  Tidd  Prac,  9f£d.  694. 

»  I  Wms.  Saund.  5  Ed.  286.  (9.)  2 
Wms.  Saund.  6  Ed.  S80.  (14.)  Duke  of 
Bedford  o.  Alcock,  1  Wils.  248.  JucQo 
V.  Samuel,  1  New  Rep.  C.  P.  4S.  Spyer 
{or  Spiers)  v.  Thelvell,  2  Cromp.  M.  Se 
R.  692.  1  Tyr.  &  G.  191.  1  Gale,  S48. 
S.  C.  Fergusson  o.  Mitchell,  4  DowL 
Rep.  51S.  2  Cromp.  M.  &  R.  687.  1 
Tyr.  &  G.  179.  1  Gale,  S46.  S.  C.  Price 
V.  A^UIiams,  1  Meeson  &  W.  6.  1  Tyr. 
ft  G.  197.  S.  C  Wainwright  e.  John. 
SOD,  6  DowL  Rep.  S17. 

<"  Powdick  0.  Lyon,  11  East,  565. 

*  I  Wms.  Saund.  5  Ed.  28.  (2.)  887. 


(I.)  Webber  v.  Tivill,  2  Wms.  Saund.  5 
Ed.  127.  6.  c  Parker  o.  AtfeUd,  1  Salk. 
SI 2.  Truemanv.  Hurst,  1  Durnf.  &  £. 
40.  DufBeld  v.  Scott,  8  Dumf.  &  E. 
874.  Crump  v.  Adney,  1  Cromp.  &  M. 
862.  8  Tyr.  Rep.  279.  S.  C  Tremeere  v. 
Morison,  1  Bing.  N.  R.  72.  96 ;  and  see 
1  Chit  PC  4  Ed.  464v  5.  Steph.  PI.  169, 
.&c. 

*  Dowsland  v,  Thompson,  2  Blac  Rep. 
910. 

'  Co.  Lit  72.  a.  Steph.  PL  I  Ed.  61, 
2.  159,  60. 

'  As  to  demurrers  at  common  law,  and 
by  Stat  27  Eliz.  c  5.  &  4  Ann  c.  16. 
see  Tidd  Pirac.  9  Ed.  694,  5. 
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Form  of  demur- 
rer. 


Bench,  the  defendant,  when  under  terms  of  pleading  issuably,  could  under  terms  of 
not  formerly  have  demurred  specially  to  die  replication ;  and  if  he  g|,iy.  ^ 
did,  the  plaintiff  might  have  signed  judgment  as  for  want  of  a  plea  *. 
But  it  is  now  holden  in  that  court  ^,  as  well  as  in  the  Common  Pleas  ^ 
and  Exchequer^,  that  the  condition  of  pleading  issuably  applies  only 
to  the  stage  of  the  proceedings  in  which  it  is  imposed,  and  does  not  affect 
subsequent  proceedings  :  Therefore,  where  a  defendant,  being  under 
terms  of  pleading  issuably,  puts  in  an  issuable  plea,  to  which  the 
plaintiff  replies,  the  defendant  may  demur  specially  to  the  replication  ^. 

The  form  of  a  demurrer  was  directed,  by  a  late  statutory  rule  of 
pleading  *,  to  be  as  follows  :  "  The  said  defendant,  by his  at- 
torney, (or  in  person,  &c.  or  the  said  plaintiff)  says  that  the  declaration 
{pT  plea,  &c.)  is  not  sufficient  in  law,"  shewing  the  special  cause  ofdemur^ 
rcTf  if  any.   And,  by  another  rule  '  it  is  ordered,  that  "  in  the  margin  of  Statement  of 
every  demurrer,  before  it  is  signed  by  counsel,  some  matter  in  law  in-  in  margio  of.' 
tended  to  be  argued  shall  be  stated ;  and  if  any  demurrer  shafi.  be  de- 
livered without  such  statement,  or  with  a  frivolous  statement,  it  may  be 
set  aside  as  irregular  by  the  court  or  a  judge,  and  leave  may  be  given  to 
sign  judgment  as  for  want  of  a  plea  :  Provided,  that  the  party  demur-  Further  matters 
ring  may,  at  the  time  of  the  argument,  insist  upon  any  further  matters  •  I'naisted'on  in 
of  law,  of  which  notice  shall  have  been  given  to  the  court  in  the  usual  argument 
way."     This  rule,  however,  does  not  extend  to  revenue  causes  <• 

Upon  this  rule,  the  court  of  Exchequer  granted  a  rule  nisi^  for  When  aet  aside 
setting  aside  a  frivolous  demurrer,  stating  several  causes  of  demurrer  ^^hen  not 
for  which  there  was  clearly  no  foundation,  with  a  note  in  the  margin, 
specifying  the  grounds  of  demurrer  assigned^.  And  where  a  decla- 
ration stated  a  promise  to  the  plaintiff  and  A.  B,  now  deceased  in 
his  life-time,  and  in  a  second  count  stated  that  the  defendant  was  in- 
debted to  the  plaintiff  and  the  said  A,  B,  in  his  life-time,  but  did  not 
aver  that  he  was  deceased,  the  defendant  having  demurred  to  the 
second  count,  the  court  held  that  the  demurrer  was  frivolous  * :  and        ^ 


*  Sawtell  o.  Gillftrd,  5  DowL  &  R.  620. 
*>  Barker  r.  Gletdow,  5  DowL  Rep.  ISi. 

18  Leg.  Obs.  388.  S.  C 

*  BetU  0.  Applcgartb,  i  Bing.  867. 
18  Moore,  501.  S.  C 

'  Gisbome  v.  Wyatt,  8  Dowl.  Rep. 
505.  1  Gale^85.  10  Leg.  Obs.  46.  S.  C. 

*  R.  P/.  Gm.  H.  4  W.  IV.  reg.  14.  5 
Barn.  &  Ad.  Append.  vL  10  Bing.  468. 
8  Cromp.  &  M.  17,  18.  And  for  forms  of 
demurrers  to  declarttions,  plets,  or  repU- 
eations,  &c.  see  1   Chit  Jun,    PI.  86, 


&e. ;  and  of  special  causes  of  demurrer 
thereto,  id,  88,  &c. 

'  R.  IV.  H.  4  W.  IV.  teg.  8.  5  Bam. 
&  Ad.  Append,  xiv.  10  Bing.  453.  8 
Cromp.  dt  M.  1,  8. 

*  Rex  o.  Woollett,  3  DowL  Rep.  694. 
1  Gale,  157.  8  Cromp.  M.  &  R.  856.  5 
Tyr.  Rep.  786.    10  Leg.  Obs.  885.  S.  C. 

^  Kinneir  o.  Keane,  3  DowL  Rep.  154. 
0  Leg.  Obs.  60.  S.  C. 

I  Undershell  v.  Fuller,  1  Cromp.  M.  & 
R.  900.  5  Tyr.  Rep.  898.  S.  C. 
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it  being  so  late  in  the  term  that  there  was  not  sufficient  time  to  set  it 
down  for  argument,  they  would  only  let  the  defendant  in  to  plead  on 
an  affidavit  of  merits,  pleading  instatUer,  and  paying  the  costs  of  the 
demurrer,  and  the  application  *.  It  is  not  sufficient  to  state  as  a  ground 
of  demurrer  to  a  declaration,  in  an  action  by  an  attorney,  that  he  seeks 
to  recover  for  *Vmaterials "  supplied  by  him  to  his  client  ^.  And  in 
an  action  for  a  libel,  it  is  not  a  sufficient  statement  in  the  margin,  of 
the  cause  of  demurrer  to  a  plea,  that  it  is  no  justification  of  the  libel  <^ : 
But  it  is  sufficient  to  state  that  the  pleas  are  bad,  for  the  causes  spe- 
cially assigned  in  the  demurrer^.  And  die  court  refused  to  set  aside 
a  demurrer  as  frivolous,  on  the  ground  that  the  declaration,  which  was 
in  debt  on  a  promissory  note,  did  not  shew  that  the  words  "  value  re- 
ceived" were  in  the  note*.  So,  where  a  declaration  upon  a  bill  of 
exchange  stated  that  on  a  certain  day,  the  plaintiff  made  his  bill  of 
exchange^  payable  one  month  afler  date,  **  which  period  has  mm 
elapsed,"  following  the  form  given  in  the  rule  of  Trin,  1  W.  IV. 
Schedn  No.  4,  to  which  there  was  a  special  demurrer,  on  the  ground 
that  it  did  not  appear  that  the  bill  was  due  at  the  time  of  commencing 
the  suit,  the  court  refused  to  set  aside  the  demurrer  as  frivolous': 
and  they  refused  to  set  aside  a  demurrer,  in  an  action  of  assumpsit 
by  two  plaintiffs,  where  the  allegation  in  the  declaradon  was,  that  the 
defendant  was  indebted  to  the  plaintiff,  and  not  to  the  plaintiffs^  which 
was  the  ground  of  demurrer  marked  in  the  margin  s.  It  is  necessary,  in 
these  casesy  to  bring  the  matter  before  the  court,  either  on  an  tjfidavit, 
stating  the  pleadiftgs,  &c.  or  to  draw  up  the  rule,  on  reading  the  de- 
claration, plea,  or  demurrer  \  &c.  And  therefore  where  a  rule  for 
setting  aside  a  demurrer,  on  the  ground  of  its  being  frivolous,  was 
drawn  up  on  reading  the  affidavit  only,  which  affidavit  was  insufficient, 
the  court  discharged  the  rule  K  If  the  point  intended  to  be  raised  is 
not  stated  in  the  margin  of  the  demurrer,  this  is  not  it  seems  a  suffi- 
cient objection  to  its  being  argued :  the  rule  in  such  case  only  enables 
the  opposite  party  to  set  aside  the  demurrer  ^. 

*  Underhill  v.  Hurney,  S  Dowl.  Rep.    '  Abbott  v.  Afilett,  (or  Arlett,)  1  Meesdn 
4d5.  &  W.  209.  4  Dowl.  Rep.  759.  S.  C. 

^  Fisher  v,  Saow,  3  Dowl.  Rep.  27.  '  Tyndall  v.  Ullitborne,  S  Dowl.  Rep. 

*  Ross  V.  Robeson,   1   Gale,    102.    3       2.  9  Leg.  Obs.  60,  61.  205,  6.  S.  C.  per 
Dowl.  Rep.  779.  10  Leg.  Obs.  348.  S.  C.       LUUedale,  J. 

<  Berridge  v.  Priestley,  6  Dowl.  Rep.  «»  1  Cromp.  M.  &  R.  900.  (a.) 

306.  18  Leg.  Obs.  239.  S.  C.  ^  Howorth  v.  Hubbersty,  3  Dowl.  Rep. 

*  Cresswello.  Crisp,  2  Dowl.  Rep.  635.  455.      1  Cromp.  &  M.  &  R.  900.  (a.)  9 
9  Leg.  Obs.  44.  S.  C.     Lyons  v.  Cohen,  Leg.  Obs.  430.  S.  C 

8  Dowl.  Rep.  243.  per  Parke^  B.  ^  Lacey  v.  Umbers,  3  Dowl.  Rep.  732. 

'  Adett  V.   Abbott,  1  Tyr.  &  G.  448.       10  Leg.  Obs.  286.  S.  C 
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All  demurrers,  whether  general^  or  tpeeialf  must  be  signed  by  All  demurrers 
counsel  •,  or  a  seijeant  • ;  or  by  the  attorney-general,  in  a  revenue  ""*      "*^ 
cause  \    In  the  King's  Bench,  all  general  demurrers  to  the  dedara-  When  formerly 
tkm  must  have  been  formerly  delivered  ^  to  the  plaintiff's  attorney ;  ^J^    ' 
but  special  demurrers,  or  general  demurrers  after  special  pleas,  must 
have  been  filed  in  the  office  of  the  clerk  of  the  papers,  who  made 
copies  of  them ;  and  a  general  demurrer  to  part  of  a  declaration,  and 
the  general  issue  to  the  rest  ^,  or  a  general  demurrer  to  a  plea  of  nil  , 
debet  in  an  action  of  debt  on  bond  *,  must  have  been  delivered  to  the 
opposite  attorney,  and  not  filed  with  the  clerk  of  the  papers.     In  the 
Common  Pleas,  all  demurrers,  whether  general  or  special,  might  either 
have  been  filed  in  the  prothonotaries*  office,  or  delivered  to  the  oppo- 
site attorney'.   But  by  a  general  rule  of  all  the  courts  «,  **  no  demurrer  Must  now  be  de. 
shall  in  any  case  he  fled  with  any  officer  of  the  court,  but  the  same  J^^  between 
shall  always  be  delivered  between  the  parties."  the  parties. 

In  the  King's  Bench,  when  either  party  demurred,  he  formerly  ob-   Rule  to  join  m 
tained  a  rule  from  thp  master,  and  entered  it  with  the  clerk  of  the  *'®'"""*'' 
rules,  for  the  opposite  party  to  join  in  demurrer  ^ ;  a  copy  of  which 
rule  was  duly  served.     In  the  Common  Pleas,  a  rule  to  join  in  de- 
murrer was  given  with  the  secondaries  *,  in  like  manner  as  the  rule  to 
plead ;  and  a  joinder  in  demurrer  must  have  been  demanded  ^  before 
judgment :   But,-  by  a  general  rule  of  all  the  courts  \  "  no  rule  for  join-   Not  now  re- 
der  in  demurrer  shall  be  required ;  but  the  party  demurring  may  demand  l"^*^^* 
a  joinder  in  demurrer,  and  the  opposite  party  shall  be  bound,  within 
four  days  after  such  demand,  to  deliver  the  same,  otherwise  judgment." 
The  form  of  a  joinder  in  demurrer  was  directed  by  a  late  statutory  Form  of  joinder 
rule  of  pleading  ™,  to  be  as  follows  :  "  The  said  plaintiff  (or  defendant) 
says  that  the  declaration  (or  plea,  &c.)  is  not  sufficient  in  law."     In  Need  not  be 
the  Common  Pleas,  a  joinder  in  demurrer  must  formerly  have  had  a  '^     ^ 


*  Anon,  per  Cur.  T.  21  Geo.  III. 
K.  B.  Douglas  v.  Child,  £.  SS  Geo.  III. 
C.  P.  Neal  0.  Richardson,  2  Dowl.  Rep. 
89.  6  Leg.  Obs.  460.  S.  C.  Ezcheq. 

0  Rex  p.  WooUet,  S  Dowl.  Rep.  694. 
1  Gale,  157.  10  Leg.  Obs.  285.  S.  C 

*  RowseU  V.  Cox,  1  Chit.  R.  212. 
Fry  V.  Champneys,  2  ChiL  R.  295. 

*  Dymock  o.  Stevens,  8  Dowl.  &  R. 
248. 

*  Heibert  o.  Taylor,  5  Bam.  &  C.  766. 
8  Dowl.  &  R.  609.  S.  C 

t  Imp.  C.  P.  7  Ed.  298 ;  and  see  Tidd 
/Vac.  9  Ed.  696. 


»  R.  JV.  H.  4  W.  ly.reg.  I.  5  Bam. 
&  Ad.  Append,  xiv.  10  Bing.  45a  2 
Cromp.  Ac  M.  1 . 

^  Append,  to  Tidd  Prac,  9  Ed.  Chap. 
XXIX.  §  7. 

*  Id,  §  8. 

k  7d.  §  9. 

»  R.  Pr.  H.  4  W.  IV.  f^.  «.  5  Bam. 
&  Ad.  Append,  xiv.  10  Bing.  458.  2 
Cromp.  ^ic  M.  2. 

"  R.  PL  Gen.  H.  4  W.  IV.  reg.  14. 
5  Bam.  &  Ad.  Append  vi.  10  Bing.  468. 
2  Cromp.  ^  M.  18. 
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Serjeant's  hand  * ;  but  in  the  King's  Bench  and  Exchequer,  it  need  not 

it  seems  have  been  signed  by  counsel  ^ :  And  now,  by  a  general  rule  of 

all  the  courts  «,  '^  to  a  joinder  in  demurrer,  no  signature  of  a  serjeant 

or  other  counsel  shall  be  necessary,  nor  any  fee  allowed  in  respect 

thereof." 

Amendmenu'at        Amendments  are  either  at  common  law,  or  by  statute  ' :  and,  when 

r^iteruteT^'  ^^  ^®  amendment  is  by  statute,  it  is  a  general  rule  that  there  must  be 

Offinesandre-    something  to  amend  by^     In  compliance  with  this  rule,  it  was 

coTenes.  holden  that  fines  and  recoveries,  being  considered  as  common  assur^ 

ances,  might  be  amended  by  the  court  of  Common  Pleas,  when  they 
had  sufficient  authority,  so  as  to  effectuate  the  intention  of  the  parties. 
The  ground  upon  which  the  court  proceeded,  in  making  these  amend* 
ments,  was  the  statute  8  Hen.  VI.  c.  12,  which  authorised  them  to 
ametid  the  nUsprision  of  the  clerk ;  and  as  the  pnEcipe  was  the  cursi- 
tor's  instruction  for  an  original  writ,  so  a  deed  to  lead  or  declare  the 
Floetmadevalid,  uses  was  considered  as  his  instruction  for  a  fine  or  recovery '.  But 
meat  *    ^nes  and  recoveries  being  abolished  by  the  statute  d  &  4  W.  IV.  c. 

74.  there  is  a  clause  therein  >,  that  **  if  it  shall  be  apparent,  firom  the 
**  deed  declaring  the  uses  of  any  fine  already  levied,  or  hereafter  to 
'*  be  levied,  that  there  is  in  the  indentures,  record,  or  any  of  the  pro- 
"  ceedings  of  such  fine,  any  error  in  the  name  of  the  conusor  or 
conusee  of  such  fine,  or  any  misdescription  or  omission  of  lands  in- 
tended to  have  been  passed  by  such  fine,  then  and  in  every  such 


i< 


€t 


*  Brooker  v,  Simpson,  8  Bos.  &.  P. 
SS6 ;  and  see  Pitcher  t/.  Martin,  S  Bos.  & 
P.  171.  in  notit, 

**  Thynne  (or  PSm)  t?.  Woodman,  2 
Tyr.  Rep.  494.  1  DowL  Rep.  660.  8 
Cromp.  &  J.  464.  S.  C. ;  and  see  Tidd 
Prac.  9  Ed.  696. 

•  R.  iV.  H.  4  W.  IV.  reg.  4.  6  Barn. 
&  Ad.  Append,  xiv.  10  Bing.  458.  2 
Cromp.  &  M.  2. 

'  For  amendments  at  common  law,  see 
Tidd  Prac,  9  £d.  696,  7.  711 ;  fay  sta- 
tute, k/.  718  {  in  real  actions,  id.  699 ;  in 
ejectment,  id,  1806,  7;  in  penal  actions, 
id,  711,  18;  of  mesne  process,  id,  ISO. 
161.  MS,  9.  (ante,  107,8;)  of  the  deck- 
ration,  id.  486,  7.  608, 8.  697,  8.  707,8; 
of  rules  of  court,  id,  506;  of  pleas,  and  re- 
plications,  &c.  id,  697.  708,  9,  10.  (ante, 
418,  IS;)* of  writs  of  inquiry,  id  57S» 
4 ;   of  jury  process,  id.  986 ;  of  variances 


between  evidence  and  record.  Pott,  Ch, 
XXXVII. ;  of  the  jtotUa,  and  verdict^ 
id,  lis,  901,  8;  of  special  vecdicts,  id. 
71S.  897;  of  special  cases,  id  899;  of 
judgments,  id.  7 IS.  948  ;  of  executions^ 
id,  71S.  999 ;  of  roUs,  &c.  id,  707, 8. 718. 
7S8;  ofwritsof«cre/idaf^Mi.ll88;af 
writs  of  error,  uf.  1161,  &c. ;  after  demur- 
rer, or  joinder,  id,  709,  10 ;  after  aigu- 
ment  on  demurrer,  itf.  710, 11  ;  after  non- 
suit or  verdict,  id.  607.  709 ;  after  error 
brought,  id,  714;  and  of  prooeedings  in 
inferior  courts,  ici.  714^  15. 

*  Tidd  Prac,  9  Ed.  718. 

'  Loggin,  demandant ;  Rawlins,  tenant; 
Barnes,  88 ;  and  for  the  cases  in  which 
fines  and  recoveries  were^  or  were  not 
amendable,  before  the  statute  8  Ac  4  W. 
IV.  c.  74^  see  Tidd  Prac  9  Ed.  699. 
701. 
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case  the  fine,  without  any  amendment  of  the  indentures^  record,  or 
proceedings,  in  which  such  error,  misdescription^  or  omission  shall 
**  have  occurred,  shall  he  as  good  and  valid  as  the  same  would  have  heen, 
'*  and  shall  he  held  to  have  passed  all  the  lands  intended  to  have  heen 
passed  thereby,  in  the  same  manner  as  it  would  have  done,  if  there 
had  been  no  such  error,  misdescription,  or  omission."  On  this  clause, 
the  court  refused  to  amend  a  fine,  in  a  case  of  mis-description  cured 
by  the  statute  ^  And  they  would  not  amend  the  warrant  of  attorney 
for  suffering  a  recovery,  even  to  the  extent  of  transposing  names 
placed  in  a  wrong  order  ^ 

By  another  clause  of  the  same  statute  ®,  "  if  it  shall  be  appa-  RecoTeriesmade 
**  rent,  from  the  deed  making  the  tenant  to  the  writ  of  entry,  or  other  ^0,^0^^*50^" 
"  writ  for  suffering  a  common  recovery,  already  suffered,  or  here- 
"  after  to  be  suffered,  that  there  is  in  the  exemplification,  record,  or 
"  any  of  the  proceedings  of  such  recovery,  any  error  in  the  name  of 
"  the  tenant,  demandant,  or  vouchee  in  such  recovery,  or  any  misde- 
**  scription  or  omission  of  lands  intended  to  have  been  passed  by  such 
**  recovery,  then  and  in  every  such  case  the  recovery,  without  any 
"  amendment  of  the  exemplification,  record,  or  proceedings  in  which 
such  error,  misdescription,  or  omission  shall  have  occurred,  shall  be 
as  good  and  valid  as  the  same  would  have  been,  and  shaU  be  held  to 
have  passed  all  the  lands  intended  to  have  been  passed  thereby,  in 
"  the  same  manner  as  it  would  have  done,  if  there  had  been  no  such 
"  error,  misdescription,  or  omission.     Provided  always,  that  nothing  Saving  juriadic 
"  in  this  act  contained  shall  lessen  or  take  away  the  jurisdiction  of  any  proyided  for. 
"  court,  to  amend  any  fine  or  common  recovery,  or  any  proceeding 
^*  therein,  in  cases  not  provided  for  by  this  act."  ' 

*  I^ocktogton,  demandant ;  Shipley  and  297. 

wife^  conuaors ;    1  Bing.  N.  R.  856.    1  ^  §  8. 

Scott,  263.  S.  C.  '  $  9. 

^  Lamont,  vouchee,  8  Bing.   N.   R. 
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CHAP.  XXX. 


Of  the  Issue  ;  and  Entries  of  Proceedings  on 

Record. 

luuc^  what         ^N  %t9ue  is  defined  to  be  a  single,  certain,  and  material  point,  issuing 

out  of  the  allegations  or  pleadings  of  the  plaintiff  and  defendant*; 
but  it  more  commonly  signifies  the  entry  of  the  allegations  or  plead- 
ings themselves  :  And  it  is  either  in  hxm^  upon  a  demurrer ;  or  in /act, 
which  is  triable  by  the  courts  upon  nu/  itel  record^  or  by  a  jury,  upon 
pleadings  concluding  to  the  country  ^. 
Genera]  or  The  issue,  as  dependent  on  the  pleadings,  is  general  or  special, 

•P***^'  The  former  is  made  up  where  the  defendant  pleads  the  general  issue, 

or  common  plea  in  denial  of  the  contract  or  wrong  stated  in  the 
declaration.  The  latter  is  made  up  where  the  defendant  pleads 
one  or  more  special  pleas,  either  alone  or  jointly  with  the  general 
issue,  in  confession  and  avoidance  of  the  contract^  or  excuse  or 
justification  of  the  wrong,  or  in  discharge  of  the  cause  of  action. 
By  whom,  when.  In  the  King's  Bench,  in  every  action  wherein  the  defendant  pleaded 
]y  made  up.    ~  ^^  general  issue,  or  demurred  generally  to  the  declaration  i  on  a  plea 

of  plene  administracit  by  an  executor  or  administrator ;  in  debt,  when 
the  defendant  pleaded  a  special  non  est  factum,  comperuit  ad  diem  to 
a  bail  bond,  or  mU  tiel  record  to  an  action  on  a  judgment  or 
recognizance  ;  in  covenant,  when  his  plea  concluded  to  the  country  ; 
and  in  trespass,  when  he  pleaded  son  assault  demesne,  Uberum  tene* 
mentum,  or  not  guilty  to  a  new  assignment,  the  issue  was  formerly 
made  up  by  the  attomies;  who  likewise  made  up  all  issues  and 
demurrers  upon  writs  of  error,  scire  facias,  and  audita  querela,  and 
repleaders,  or  other  matters  formerly  entered  of  record  ^  And  upon 
a  genera]  demurrer  to  a  plea  of  nil  debet,  in  an  action  of  debt  on  bond, 
the  demurrer  book  was  made  up  by  the  plaintifTs  attorney,  and  not 
by  the  clerk  of  the  papers  ^.     In  all  other  cases,  both  by  bill  and 

*  Co.  lit.  126.  a.  Chap.  XXX.  p.  717,  &c. 

^  Tidd  Prac.  9  Ed.  717.  And  as  to  the  «  R.  T.  18  W.  III.  (a.)  K.  B. 

mode  of  making  up,  and  entering  the  issue,  *  Herbert  v.  Taylor,  5  Barn.  &  C  766. 

before  stat.  2  W.  IV.   c.  89.    see  uf.  8  Dowl.  &  R.  609.  S.  C. 
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criginalf  in  the  King's  Bench,  the  inue,  or  ai  it  was  commonly  termed 
the  pap^r  book,  or  upon  an  issue  in  law  the  demurrer  hook,  was  made 
up  by  the  clerk  of  the  papers  * ;  who  charged  the  plamtiff's  attorney 
eight  pence  per  foUo  for  the  whole  book,  and  four  pence  perfoUo  for 
all  the  pleadings  subsequent  to  the  declaration,  of  which  the  plaintiff's 
attorney  fiimished  him  with  a  copy.  In  the  Common  Pleas,  the  issue 
was  in  all  cases  made  up  by  the  plaintiff's  attorney,  or,  in  country 
causes,  by  his  agent  K  But,  by  a  general  rule  of  all  the  courts  S  "  the  By  whom  now 
issue,  or  demurrer  book,  shall  on  all  occasions  be  made  up  by  the  "^ 

suitor,  his  attorney  or  agent,  as  the  caae  may  be,  and  not,  as  hereto- 
fore, by  any  officer  of  the  court" 

Formerly,  when  the  plaintiff  in  his  replication  concluded  to  the  Making  up 
country,  or  demurred,  the  issue,  in  the  King's  Bench,  could  not  hare  giving  rule  to 
been  made  up  till  a/our  day  rule  had  been  given  and  expbred,  to  rejoin,  '^^^°* 
or  join  in  demurrer  :  but  the  practice  in  this  respect  was  afterwards 
altered,  and  it  was  settled  that  in  all  special  pleadings,  where  the 
plaintiff  took  issue  upon  the  defendant's  pleading,  or  traversed  the 
same,  or  demurred,  so  as  the  defendant  was  not  let  in  to  allege  any 
new  matter,  the  plaintiff  might  make  up  the  paper  book,  without 
giving  a  rule  to  rejoin  ^ ;  but  otherwise  a  rule  must  have  been  given 
for  that  purpose,  unless  the  defendant  was  bound  by  a  judge's  order 
to  rejoin  gratis.  In  the  Common  Pleas,  when  the  plaintiff's  replica- 
tion concluded  to  the  country,  he  could  not  regularly  have  made  up 
the  issue,  without  previously  giving  a  four  day  rule  to  rejoin,  unless 
the  defendant  were  under  terms  of  rejoining  gratis^.  But,  by  a 
general  rule  of  all  the  courts',  '*in  all  special  pleadings,  where 
the  plaintiff  takes  issue  on  the  defendant's  pleading,  or  traverses  the 
same,  or  demurs,  so  that  the  defendant  is  not  let  in  to  allege  any 
new  matter,  the  plaintiff  may  proceed,  without  giving  a  rule  to 
rejom. 

The  issue  contains  an  entry  or  transcript  of  the  declaration,  and  Contento  of,  bo- 
Other  subsequent  pleadings ;   and,  in  actions  by  InU  in  the  King's  jy  ^  ^^ 
Bench,  it  was  formerly  made  up  of  the  term  in  which  it  was  joined  S; 
and  was  prefaced  in  that  court  with  a  memorandum^  stating  the  ex- 
hibiting of  the  bill,  and  that  there  were  pledges  for  the  prosecution 

■  CaUaghan  ».  Pennell,  Say.  Rep.  97 ;  «>  R.  T.  1  Geo.  II.  (a.)  K.  B. 

ut  see  Thompson  v.  Tfller,  2  Str.  1«66.  •  Tidd  Prac.  9  Ed.  483.  718. 

»»  TIdd  iVoc.  9  Ed.  717,  18.  '  ^   H.  2  W.  IV.  reg,  I.  §  108.  S 

«  R.  Pr.  H.  4  W.  IV.  rrg.  6.  6  Bam.  Barn.  &  Ad.  890.  8  Bing.805.  2  Cronp. 

&  Ad.  Append,  xiv.     10   Bing.  453.  2  &  J.  198. 

Cromp.  &  M.  2  J  and  see  8  Rep.  C  L.  «  Wood  v.  Miller,  3  East,  204. 

Com.  28. 
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Since  that  sta* 
lute. 


of  it ».  The  reason  for  a  memorandum  was,  that  proceedings  by  bill 
were  formerly  considered  as  the  bye  business  of  the  court  ^ ;  and  it 
varied  in  four  cases ;  1st,  when  the  issue  was  of  the  same  term  in 
which  the  cause  of  action  accrued ;  secondly,  when  it  was  of  a  term 
subsequent  to  the  cause  of  action,  but  of  the  same  term  with  the 
declaration ;  thirdly,  when  it  was  of  a  term  subsequent  to  the  decla- 
ration, and  within  four  terms  after ;  fourthly,  when  it  was  more  than 
four  terms  after  the  declaration.  In  the  first  case,  the  memorandum 
was  special,  stating  the  bill  to  have  been  exhibited  on  a  particular 
day  in  term,  after  the  cause  of  action  accrued ;  in  the  second  case,  it 
stated  the  bill  to  have  been  exhibited  on  the  first  day  of  the  term  in 
which  the  declaration  was  delivered ;  in  tlie  third  and  fourth  cases,  it 
pursued  the  fact,  but  with  this  difference,  that  in  the  third  case,  the 
term  of  exhibiting  the  bill  was  referred  to  as  last  past ;  and  in  the 
fourth,  as  in  a  certain  year  of  the  king's  reign  ^,  In  actions  by  ori- 
ginal in  the  King's  Bench,  the  clerk  of  the  papers  made  up  the  issue, 
or  paper  book,  of  the  same  term  with  the  declaration  ^ ;  or  it  might 
have  been  entitled  of  the  term  issue  was  joined,  as  in  actions  by 
bill^:  and  it  began  with  a  copy  of  the  declaration,  without  a  mC" 
morandum  '.  In  the  Common  Pleas,  the  issue  was  entitled  of  the 
term  in  which  it  was  joined  s,  and  made  up  in  the  same  manner  as  in 
the  King's  Bench  by  originaL  In  the  Exchequer,  the  issue  began 
with  a  placita  or  stile  of  the  court,  of  the  term  it  was  joined  ;  and 
when  the  issue  was  of  the  same  term  with  the  declaration,  it  merely 
contained  a  transcript  of  the  pleadings,  after  the  placiU^  beginning 
each  with  a  new  line,  without  any  memorandum  or  imparlance  ;  but 
when  the  issue  was  of  a  subsequent  term,  a  memorandum  was  pre- 
fixed to  the  declaration,  and  the  entry  of  an  imparlance  to  the  plea\ 
As  the  distinction,  however,  between  proceedings  by  bUl  and  ori" 
gtnal  writ  was  abolished  by  the  uniformity  of  process  act^  and  a 
new  and  uniform  mode  of  commencing  declarations  in  personal 
actions  was  given  by  a  rule  of  court  ^  made  in  pursuance  thereof. 


*  Append,  to  Tidd  Proc,  9  Ed.  Chap. 
XXX.  §  1,  &c.  The  pledges  to  prose- 
cute^ however,  are  now  discontinued,  in 
consequence  of  the  rule  of  Mich.  3  W.  IV. 
reg,  16.  9  Bing.  448.     Aide,  182. 

«»  Gilb.  C.  P.  47. 

^  1  Wms.  Saund.  6  Ed.  40.  (I.)  S 
Wms.  Saund.  6  Ed.  1.(1.)  and  see  Tidd 
Prac.  9  Ed.  718. 

'  Imp.  K.  B.  10  Ed.  5S0. 

«  Id.  (fl.)  «7». 


'  Append,  to  Tidd  Prac.  9  Ed.  Chap. 
XXX.  §  8. 

■  Imp.  C.  P.  7  Ed.  310.  Append,  to 
Tidd  Frac.  9  Ed.  Chap.  XXX.  $  6. 

^  Append,  to  Tidd  Prac.  9  Ed.  Chapw 
XXX.  §  6. 

<  Jnte,  69. 

k  R.  M.  3  W.  IV.  f^.  IS.  4 Bam.  & 
Ad.  4,  5.  9  Bing.  447, 8.  1  Cromp.  &  M. 
6,7.     Anie.^XO, 
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and  the  proceedings  were,  in  consequence  of  that  act,  no  longer 

governed  by  terms,  but  might  be  carried  on,  except  at  certain  times, 

in  term  or  vacation  ^  it  became  necessary  to  alter  the  form  of  the 

issue,  so  as  to  adapt  it  to  the  present  state  of  the  proceedings  :  And  Fonn  of  iwuc 

accordingly,  it  is  now  directed  to  be  made  up  in  the  form  given  by  the 

schedule  annexed  to  the  statutory  rules  of  pleading  ^,  or  to  the  like 

effect|  mutatis  mutandis  :  provided,  that  in  case  of  non-compliance, 

the  court  or  a  judge  may  give  leave  to  amend  ^.  This  form  is  entitled, 

like  the  declaration,  in  the  proper  court,  and  of  the  day  of  the  month 

and  year  on  which  it  was  filed  or  delivered ;  and  begins  by  stating 

that  the  plaintiff  complains  of  the  defendant,  who  has  been  summoned 

to  answer  the  plaintiff  \or  arrested,  or  detained  in  custody]  by  virtue 

[or  served  with  a  copy®,  as  the  case  may  he  J]  of  a  writ  issued  on 

the  ■         day  of ,  in  the    year  of  our  Iiord  18  — ,  (date  of 

first  writfj  out  of  the  court  of  our  lord  the  king,  before  the  king 
hmiself  at  JVestminsterf  [or  out  of  the  court  of  our  lord  the  king  before 
his  justices  at  WestminsteTf  or  out  of  the  court  of  our  lord  the  king, 
before  the  barons  of  his  Exchequer  at  Westminster,  (as  the  case  may 
be,)  for  that,  &c.  (The  declaration  is  then  copied  from  these  words,  to  the 
CTidf  and  afterwards  the  plea,  and  subsequent  pleadings,  to  thejoin- 
der  of  issue,  entitling  each  pleading  of  the  day  of  the  month  and  year 
when  the  same  was  pleaded;  after  which,  when  the  issue  is  to  he  tried  at 
msi  prius,  it  concludes  with  the  award  of  the  venire  facias,  as  follows :) 
Thereupon  the  sheriff  is  commanded,  that  he  cause  to  come  here  on 

the day  of ^,  twelve,  &c.  by  whom,  &c.  and  who  neither,  &c. 

to  recognize,  &c.  because  as  well,  &c  ^ 

When  the  issue  is  directed  to  be  tried  before  the  sheriff,  &c.  it  Condurion  of, 
concludes  as  follows:  <'  And  forasmuch  as  the  sum  sought  to  be  re-  be  tried  before 
covered  in  this  suit,  and  indorsed  on  the  said  writ  of  summons,  does  "*>««ff»*c. 
not  exceed   2Q/.  hereupon,  on  the day  of——,  in  the  year  ■ 


*  Ante,  ISS,  S. 

»»  R.  P?.  H.  4  W.  IV.  Schcd.  No.  1. 
6  Barn.  &  Ad.  Append,  x,  xi.  10  Bing. 
472,  8.  2  Cromp.  &  M.  26,  6.  Append. 
Pott,  $  8. 

*  This  part  of  the  form  applies  to  cases 
where  the  defendant  has  not  been  summon- 
ed or  arrested,  but  senred  with  a  copy  of 
the  writ  of  eoptok. 

'  It  should  be  observed,  however,  that 
by  the  statute  8  &  4  W.  IV.  c  67.  §  2. 
the  venire  fada$  Is  to  be  made  returnable 
JortkwUh. 


*  For  the  mode  in  which  the  vemre 
faeia$  was  awarded  previously  to  the  above 
act,  where  there  were  several  issues  in 
fact,  see  Append,  to  Tidd  Prac.  9  Ed.  Ch. 
XXX.  §  8 ;  where  there  were  several  de- 
fendants, who  pleaded  sepairately,  ici.  $  9 ; 
where  there  were  several  defendants,  one 
of  whom  pleaded,  and  another  let  Judgment 
go  by  default  wt  §  12 ;  where  there  were 
several  issues,  one  triable  fay  the  country 
and  another  by  the  court,  on  wd  M  record, 
id,  ^  14;  and  where  there  were  several 
issues,  in  fact  and  in  law,  O.  §  16. 


^4f4  OF   THE   ISSUE. 

(teste  of  mrit  of  trials  J  pursuant  to  the  statute  in  that  case  made  and 

provided,  the  sheriff  ('or  the  judge  of ,  being  a  court  of  record, 

for  the  recovery  of  debt  in  the  said  county,  as  the  case  may  be, J  is 
commanded,  that  he  summon  twelve,  &c.  who  neither,  &c.  who  shall 
be  sworn  truly  to  try  the  issue  above  joined  between  the  parties 
aforesaid ;  and  that  he  proceed  to  try  such  issue  accordingly :  and 
when  the  same  shall  have  been  tried,  that  he  make  known  to  the 
court  here  what  shall  have  been  done  by  virtue  of  the  writ  of  our 
lord  the  king  to  him  in  that  behalf  directed,  with  the  finding  of  the 

jury  thereon  indorsed,  on  the  — ^  day  of ,"  &c.      Where  an 

issue  had  been  delivered  in  the  usual  form,  as  for  a  trial  at  niM 
priuSf  and  the  plaintiff  subsequently  obtained  a  judge's  order  to  have 
the  cause  tried  before  the  sheriff,  and  this  order,  with  notice  of  trial, 
had  been  served,  the  court  held,  on  motion  to  set  aside  the  issue, 
that  it  was  irregular,  a9  it  ought  to  have  been  made  up  in  the  form  of 
an  issue  to  be  tried  before  the  sheriff;  and  that  it  having  been  de- 
livered before  the  judge's  order  was  obtained,  the  plaintiff  ought  to 
have  taken  out  a  summons  to  amend  the  issue  \ 
Datei  of  plead-  In  making  up  the  issue,  the  dates  of  the  pleadings  are  required 
•medio    *""      ^y  *  ^*'®  Statutory  rule  \  to  be  inserted  therein :  And  the  omission  to 

transcribe  them  into  the  issue  delivered,  constitutes  a  variance,  of  which 
the  defendant  is  entitled  to  avail  himself  a^r  trial,  when  the  roll  is 
made  up,  although  the  dates  appear  on  the  roll  ®.  But  the  form  of 
the  action  not  being  mentioned  in  the  rule,  it  is  no  objection  to  an 
Deliveiy  of        issue,  that  such  form  is  not  inserted  therein  ^.    The  issue  being  made 

up,  is  delivered  by  the  plaintiff's  attorney,  or  in  country  causes  by 
his  agent  in  town,  to  the  defendant's  attorney,  or  his  agent  *.  And 
the  record  of  the  issue,  drawn  up  in  conformity  with  the  above  rule, 
is  conclusive  evidence  of  the  facts  stated  therein ;  and  evidence  on  a 
trial  to  shew  that  a  writ  issued  on  a  different  day  from  that  stated  in 
the  record,  cannot  be  admitted  ^ :  The  proper  course  would  be  to 
move  to  alter  the  record,  at  the  expense  of  the  plaintiff's  attorney  '. 


iffucb  &c. 


*  Ward  o.  Fed,  1  Meewm  &  W.  748.  676.  6  ly.  Rep.  801.  8  DowL  Bep. 
Fed  o.  Ward,  5  DowU  Rep.  169.  18  Leg.  188.  S.  C. ;  and  see  FergUMon  o.  MitcfaeU, 
Obs.  881.  S.  C.  4  DowLRep.  618.    1  Tyr.  &  G.  179.    I 

^  R.  PL  Gen.  H.  4  W.  IV.  reg.  I.  5  Gale,  846.  2  Cromp.  M.  &  R.  687.  S.  C. 
Barn.  ^  Ad.  Append.  L     10  Ring.  464.  •  Tidd  Prac.  9  Ed.  786f  6. 

8  Cromp.  &  M.  11.  f  Whipple  (or  WippeU)  v.  Manly,  1 

*  Worthingtonv.  Wigley,  6  Dowl.  Rep.  Maeson  &  W.  488.  1  Tyr.  &  G.  672.  6 
209.  Dowl.  Rep.  100.  18  Leg.  Obi.  100,  101. 

*  Ball  V.  Hamlet,  1  Cromp.  M.  &  R.  S.  C 
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The  proceedings  in  the  action  were  formerly  entered  on  different  Entry  of  pro- 
roUi,  which,  according  to  the  subject  matter  of  them,  were  denomi-  neralTcm  wh« ' 
nated  the  warrant  of  attorney  roll ;    the  process,  roll ;    the  recogni^  ^^s. 
ztmce  roll ;  the  imparlance  roll ;  the  p^  roll ;  the  issue  roll ;  the^'ta^- 
ment  roll ;  the  scire  facias  roll ;  and  the  roll  of  proceedings  on  writs 
of  error,  and  false  judgment :  to  which  may  be  added,  the  rolls  of 
deeds,  and  awards  \  &c.     It  was  anciently  the  course  of  the  King's  Of  warrants  of 
Bench,  to  enter  the  warrants  of  attorney  to  prosecute  or  defend,  on  a  *^^^^' 
particular  roll  kept  for  that  purpose  ^ ;  but  this  course  was  altered  in 
the  time  of  Wright,  Ch.  J.  who  caused  them  to  be  entered  on  the  top 
of  the  issue  roll  ^     In  the  Common  Pleas,  they  were  formerly  en- 
tered by  the  clerk  of  the  warrants,  on  distinct  rolls,  which  were  filed 
in  the  bundle  of  common  rolls  in  that  court  ^.   But,  by  a  general  rule 
of  all  the  courts  S  **  warrants  of  attorney  to  prosecute  or  defend,  shall 
not  be  entered  on  distinct  roUs,  but  on  the  top  of  the  issue  roll." 
And,  by  a  subsequent  rule  of  all  the  courts  ^,  **  no  entry  shall  be  made 
on  record,  of  any  warrants  of  attorney  to  sue  or  defend."   The  entries  Of  process,  and 
of  process  «,  and  recognizances  of  bail  ^,  have  been  already  treated  of  JJ^™'*"^^ 
in  the  eighth  and  twelfVh  Chapters. 

It  was  formerly  usual  to  enter  the  declaration  and  other  pleadings  Of  declarations, 
on  rolls,  as  they  occurred,  in  the  different  stages  of  the  suit.     If  the  |^^  ^^ 
plea  was  not  of  the  same  term,  the  declaration,  in  the  Common 
Pleas,  was  entered  on  the  imparlance  roll ;  and  in  that,  as  well  as  in 
the  other  courts,  when  a  plea  came  in,  it  was  entered,  afler  the  de- 
claration, on  the  plea  roll,  which,  when  issue  was  joined  and  entered 
thereon,  was  called  the  issue  soil ;  and  afler  the  entry  of  final  judg- 
ment^ the  judgment  roll  K     After  issue  joined,  the  plaintiff  must  for-  Of  imuos. 
merly  have  entered  it  on  record^  and  proceeded  to  argument,  if  an 
issue  in  law,  or  to  trial,  if  an  issue  in  fact :  and  if  he  neglected  to  do 
so,  the  defendant,  in  the  King's  Bench,  might  have  compelled  him, 
by  obtaining  a  rule  from  the  Master^,  on  the  back  of  the  issue, 
if  delivered,  entering  it  with  the  clerk  of  the  rules,  and  serving  a 
copy  on  the  plaintiff's  attorney.     In  the  Common  Pleas,  the  defend- 
ant's attorney  obtained  a  side-bar  or   treasury  rule  from  the  se- 

*  Tidd  Prac,  9  Ed.  729,  SO.  464.  2  Cronip.  &  M.  IS ;  and  see  8  Rep. 
^  Parson  v.  Gill,  I  Salk.  88.  C.  L.  Com.  32. 

*"  /<t  iMd.  R.  E.  4  Jbr.  II.  K.  B.  '  Ante,  Chap.  VIII.  p.  108,  9. 

*  Tidd  Prac.  9  Ed.  95.  784.  ■»  Chap.  XII.  p.  167,  8. 

*  R.  H.  2  W.  IV.  reg.  1.  §  1.  S  Barn.  '  As  to  the  rolls  of  the  diflferent  courts, 
&  Ad.  374.  8  Bing.  288.  2  Cromp.  &  J.  and  the  entries  thereon,  see  Tidd  Prac.  9 
167.                                                                  Kd.  728,  &c 

'  R.  PL   Gen.  H.  4  W.  IV.  reg.  4.  ^  Append,  to  Tidd  Prac,  9  Kd.  Chap. 

5  Barn.   &   Ad.    Append,  ii.    10  Bing.       XXX.  §  41. 
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condaries,  for  the  plaintiff's  attorney  to  enter  the  issue  on  record, 
within  fount  days  after  notice  given*,  and  served  him  with  a  copy 
thereof  ^     In  the  Exchequer,  there  was  no  rule  to  enter  the  issue ; 
but  the  plaintiff  was  bound  to  enter  it  upon  the  roll,  when  required 
by  the  defendant  <'.     And  now,  by  a  general  rule  of  all  the  courts  S 
"no  entry  of  the  issue  shall  be  deemed  necessary,  to  entitle  a  defend- 
ant to  move  for  judgment  as  in  case  of  a  nonsuit,  or  to  take  the  cause 
down  to  trial  by  proTMO." 
Of  proceedings        By  the  late  statutory  rules  of  pleading,  it  is  ordered,  that ''  the  entry 
u^uTor  on  ju^*  of  proceedings  on  the  record  for  trial,  or  on  the  judgment  roll,  accord- 
ment  rolL  ing  to  the  nature  of  the  case,  shall  be  taken  to  be,  and  shall  be  in  fact, 

the  first  entry  of  the  proceedings  in  the  cause,  or  of  any  part  thereof, 
upon  record ;  and  no  fees  shall  be  payable  in  respect  of  any  prior 
entry  made,  or  supposed  to  be  made,  on  any  roll  or  record  what^ 
soever^;  and  that  no  fees  shall  be  charged  in  respect  of  more 
than  one  issue,  by  any  of  the  ofiScers  of  the  court,  or  of  any  judge 
at  the  assizes,  or  any  other  officer,  in  any  action  of  tuwimp*^^  or  in 
any  action  of  debt  on  simple  contract,  or  in  any  action  on  the  coMey^ 
And  it  is  also  ordered  thereby,  that  "  every  declaration,  and  other 
pleading,  shall  be  entered  on  the  record  made  up  for  trial,  and  on  the 
judgment  roll,  under  the  date  of  the  day  of  the  month  and  year  when 
the  same  respectively  took  place,  and  without  reference  to  any  other 
time  or  date,  unless  otherwise  specially  ordered  by  the  court  or  a 
judge ' ;  and  that  all  judgments,  whether  interlocutory  or  final,  shall 
be  entered  of  record,  of  the  day  of  the  month  and  year,  whether  in 
term  or  vacation,  when  signed ;  and  shall  not  have  relation  to  any 
other  day  :  provided,  that  it  shall  be  competent  for  the  court  or  a 
judge  to  order  a  judgment  to  be  entered  nunc  pro  tunc.'*  t^ 

In  entering  the  proceedings  on  the  roll,  they  were  formerly  con- 
tinued from  term  to  term>  or  from  one  day  to  another  in  the  same 
term  \  between  the  .commencement  of  the  suit  and  final  judgment. 


Entry  of  con* 
tiouances. 


*  Append.  toTidd.  iVoc  9  Ed.  Chap. 
Chip.  XXX.  S  48. 

»  TMd  Phic.  9  Ed.  727. 

*  Dax.  Ex.  Pr.  70.  1  Burt.  887.  835. 
and  lee  CoalUwort  o.  Martin,  8  Crorap^ 
&  J.  188.  1  Price,  N.  R.  178.  8  Tyr. 
Rep.  169.S.C. 

'  R.  H.  8  W.IV.  reg.  I.$  70.  SBam. 
A  Ad.  S84.  8  Bing.  898.  8  Cromp.  &  J. 
187. 

*  IL  PL  Gen.  H.  4  W.  IV.  reg.  15, 
16.  5  Bam.  &  Ad.  Append,  vi.  10  Bing. 


468.  8  Cromp.  &  M.  18 ;  and  aee  8  Rep. 
C.  L.  Com.  SI. 

'  R.  Pi:  Gct».  H.  4  W.  IV.  reg.  1.  6 
Bam.  &  Ad.  Append,  i.  10  Bing.  464. 
8  Cromp.  &  M.  II. 

'  I(Lreg,3,  And  as  to  the  entry  of  Judg- 
ments by  de^lt,  see  Ttdd  Prac  0  Ed.  569, 
70 ;  and  of  Judgments  after  verdict,  Ac.  id. 
9S1,  8;  and  of  Judgments  nunc  pro  iunCf 
id.  9S8,  S. 

^  Martin  v.  WyTiII,  1  Str.  498.  Wynne 
V,  Wynne,  1  Wils.  40 ;  and  see  Taylor  v. 
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And  if  there  were  any  lapse,  or  want  of  continuance,  that  was  not 
aided,  the  parties  were  out  of  court,  and  the  plaintiff  must  have 
begun  de  novo*    Before  declaration,  there  was,  properly  speaking,  no  Before  declara- 
continuance  * ;  though  the  parties,  by  consent,  might  have  obtained  a 
day  before  declaration  which  was  called  a  die  dcUus  prece  partium  ^. 
After  declaration  and  before  issue  joined,  the  proceedings  were  con-  After  declam- 
tinned  by  imparlance ;  after  issue  joined  and  before  verdict,  by  vice'  yer^ct,  or  de- 
comes  non  misit  breve ;  and  aft^er  verdict  or  demurrer,  by  curia  advimri  ™"'>^'^' 
vuU.    In  the  King's  Bench,  there  was  formerly  no  imparlance  roll ; 
and  the  practice  in  that  court  was  never  to  enter  continuances  till  the 
plea  roll  was  made  up,  though  the  declaration  were  o£  four  or  five 
terms  standing  ® :   and  aft^er  plea  pleaded,  though  the  plaintiff  had 
day  to  reply  for  several  terms,  yet  no  mention  was  necessary  to  be 
made  on   the  roll,  of  any  imparlance  or  continuance^.      In  the 
Common  Pleas,  when  an   original  was  actually  issued  in  the  first 
instance,  (which  however  was  seldom  the  case,)  or  the  proceedings 
were  by  hill  filed  against  an  attorney,  or  member  of  the  House  of 
Commons,  if  the  defendant  were  entitled  to  an  imparlance,  it  was  for- 
merly entered  on  a  roU,  called  the  imparlance  roll,  which  was  made  up 
of  the  term  the  original  writ  was  returnable,  or  bill  filed ;  and  con- 
tained an  entry  of  the  declaration  or  bill,  and  of  the  defendant's 
appearance  thereto,  with  the  prayer  and  grant  of  an  imparlance  *. 
But  now,  by  a  general  rule  of  all  the  courts  ',  "  it  shall  not  be  neces- 
sary that  imparlances  should  be  entered  on  any  distinct  roll."  And  it  is  Entry  of  con- 
ordered,  by  a  late  statutory  rule  of  pleading «,  that  "no  entry  of  con-  {1°^*^"^'  "^ 
tinuances  by  way  of  imparlance,  curia  advisari  vult,  vicecomes  non  nusit 
hrevCi  or  otherwise,  shall  be  made  upon  any  record  or  roll  whatever,  or 
in  the  pleadings,  except  ihe  jurata pofnitur  in  respectu\  which  is  to  be 
retained :  Provided,  that  such  regulation  shall  not  alter  or  affect  any  Not  to  alter 
existing  rules  of  practice,  as  to  the  times  of  proceeding  in  the  cause  :  }*n>e»o*'pfocecd- 
Provided  also,  that  in  all  cases  in  which  a  plea  puis  darrein  continuance  pj^^  ^^^^  j^^ 

is  now  by  law  pleadable  in  6anc,  or  at  nisi  priusy  the  same  defence  pleading,  &c. 

how  pleaded. 

Gregory,  8  Bam.  &  Ad.  267.  Com.  Dig.  *  Dyke  v.  Sweeting,  I  Wils.  188 ;  and 

tit.  Pleader,  V.  Tidd  Praq.  9  Ed.  678,  9.  see  Tidd  Prac.  9  Ed.  720. 

•  Gilb.  C.  P.  40.  '  R.  H,  2  W.  IV.  rtg.  I.  §  109.  S  Bam. 
*>  Clapham  v.    Lenthall,  Hardr.   865.  &  Ad.  890.    8  Bing.  806.    8  Cromp.  & 

Gilb.  a  P.  41,  2  ;  and  see  Doc  PI  222.  J.  1 98. 

*  CurUus  (or  Curlewis)  v.  Padley,  (or  «  R.  PI  Gen.  H.  4  W.  IV.  reg.  2.  6 
Dudley,)  1  Salk.  179.  2  Ld.  Raym*  872.  Bam.  &  Ad.  Append,  ii.  10  Bing.  464.  2 
S.  C.  Cromp.  &  M.  1 1 ;  and  see  2  Rep.  C.  L. 

'  Wymark*8  case,  6  Co.  76.    Mdlor  v.       Com.  81,  2. 
Walker,  2  Wms.  Saund.  6  Ed.  1.  e,  (2.)  ^  Tidd  Prac,  9  Ed.  776.  917,  18, 

and  see  Tidd  Prac.  9  Ed.  678,  9.  720. 
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may  be  pleaded,  with  an  allegation  that  the  matter  arose  after  the 

last  pleading,  or  the  issuing  of  the  jury  process,  as  the  case  may  be  ^ : 
Affidavit  to  Provided  also,  that  no  such  plea  shall  be  allowed,  unless  accompanied 
accompany.         ^^j  an  affidavit^  that  the  matter  thereof  arose  within  eight  days  next 

before  the  pleading  of  such  plea>  or  unless  the  court  or  a  judge 

shall  otherwise  order."* 
Entry  of  con-         After  judgment  by  default,  and  a  writ  of  inquiry  awarded,  there 
ludflment  by  de-  ^^  formerly  no  subsequent  continuance  between  the  parties,  in  the 
fault,  unneces-     Common  Pleas  ^ :  In  the  King's  Bench>  it  was  otherwise  ^ :  But  now, 

sary. 

by  a  general  rule  of  all  the  courts  ^,  "  after  judgment  by  default,  the 
entry  of  any  subsequent  continuances  shall  not  be  required.'* 

*  As  to  pleaBpvtt  darrein  continrumcet  RoL  Abr.  486.  pi,  7. 

and  the  time  and  manner  of  pleading  them,  ^  Tidd  Prac*  9  Ed.  678. 

see  Tldd  Prae.  9  Ed.  847,  &c.  '  R.  H.  8  W.  IV.  reg.  I.  %  105. 8  Barn. 

^  Sir  John  Heydon*s  case,   11  Co.  6.  6.  &  Ad.  890.  8  Bing.  894.  8  Cromp.  &  J. 

Harrington   «.  Launsdon,  Yelr.  97.      1  198. 


CHAP.  XXXI. 


Of  Proceeding  to  Argument  on  Demurrer. 

^FTER  joinder  in  demurrer,  the  demurrer-book  should  in  general   Demurrer  book, 
be  made  up  and  delivered  by  the  plaintifTs  attorney,  or  his  agent,  to 
the  defendant's  attorney  or  agent  *.     And  it  must,  we  have  seen  ^,  on  By  whom  made 
all  occasions  be  made  up  by  the  suitor,  his  attorney  or  agent,  as  the   "^' 
case  may  be,  and  not,  as  heretofore,  by  any  officer  of  the  court  ^, 
But  it  does  not  seem  to  be  necessary  for  the  defendant  to  return  the 
demurrer  book;  and  therefore  a  judgment  signed  in  scire  facias  for 
not  returning  it^  was  set  aside  for  irregularity  ^.     It  was  formerly  the    Entry  of  pro- 
practice  to  enter  the  proceedings  on  record,  and  carry  in  and  docket  *™'"fif*  **°  '®" 
the  roll,  before  the  demurrer  was  argued  ^ ;  but  this  seems  to  be  now   saryi  before 
unnecessary,  in  consequence  of  a  late  statutory  rule  ^,  by  which  it  is 
ordered,  that   **  the  entry  of  proceedings  on  the  record  for  trial, 
or  on  the  judgment  roll,  according  to  the  nature  of  the  case,  shall  be 
the  first  entry  of  the  proceedings  in  the  cause,  or  of  any  part  thereof, 
upon  record." 

It  being  found  that  great  expense  was  often   unnecessarily  in-  Making  up 
curred,  in  making   up  demurrer  books,  from   setting  forth  those  J^™"^1^^' 
parts  of  the  pleadings  to  which  the  demurrers  did  not  apply,  a  rule  part  only  of 
was  made  in  the  King's  Bench «,  that  "when  there  shall  be  a  de-  is  demurred  to^ 
murrer  to  part  only  of  the  declaration,  or  other  subsequent  plead- 
ings, those  parts  only  of  the  declaration  and  pleadings,  to  which  such 
demurrer  relates,  shall  be  copied  into  the  demurrer  books ;  and  if  any 
other  parts  shall  be  copied,  the  master  shall  not  allow  the  costs 
thereof  on  taxation,  either  as  between  party  and  party,  or  as  between 
attorney  and  client :"  and  there  is  a  similar  rule  in  the  Conmion  Pleas  \ 
and  Exchequer  ^ 

■  R.  T.  1  Geo.  II.  (a.)  K.  B.  Sharpe  •  Anie,  445. 

©.  Sharpe,  Barnes,  163.   C.  P. ;  and  for  '  R.  PI.  Gen.  H.  4  W.  IV.  reg.  16. 

the  mode  of  proceeding,  when  there  are  5  Bam.  &  Ad.  Append,  vi.   10  Bing.  468. 

several  issues,  in  law  and  in  fact,  seeTidd  S  Cromp.  &  M.  18.  Ante,  446. 

Prac  9  Ed.  736,  7.  «  R.  H.  8  &  9  Geo.  IV.  K.  B.  7  Barn. 

^  AtUe,  441.  &  C.  648. 

*  R.  iV.  H.  4  W.  IV.  reg.  6.  5  Barn.  •»  R   H.  8  &  9  Geo.  IV.   C.  P.  1 
&  Ad.  Append,   lav.    10  Bing.  463.    2  Moore  &  P.  401.  4  Bing.  649,  60. 
Cromp.  &  M.  2.  i  R.  M.  9  Geo.  IV.  Excheq.  2  Younge 

*  Baylis  v.  Hay  ward,  S  Dowl.  Rep.  633.  &  J.  630 ;  and  see  Tidd  Prac.  9  Ed.  739. 
10  Leg.  Obs.  11,12.  S.C. 
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Motion  and  rule       The  concUiumf  dies  conciliif  or  day  to  hear  the  coui^el  of  both 

l^[  3  parties  \  was  formerly  moved  for  in  the  King's  Bench,  upon  reading 

the  record  in  court  ^ ;  but  it  afterwards  became  a  motion  of  course, 
which  only  required  a  counseVs  signature.  Still,  however,  the  record 
was  taken  pro  formd  to  the  clerk  of  the  papers,  who  marked  it 
**  read"  and  signed  the  initials  of  his  name  on  the  brief  or  motion 
paper ;  which  being  carried  to  the  clerk  of  the  rules,  he  drew 
up  the  rule  for  a  canciUum  thereon  ^,  which  was  a  four  day  rule ; 
and  then  the  cause  was  entered  for  argument  with  the  clerk  of  the 

In  C.  P.  papers  \    In  the  Common  Pleas,  the  record  was  brought  into  court  by 

the  clerk  of  the  dockets,  on  moving  for  a  concilium ;  which  was  a 
motion  of  course,  requiring  only  a  Serjeant's  name :  and  the  motion 
paper  being  handed  to  one  of  the  secondaries,  he  marked  the  roll  as 
*^  read "  in  course ;  after  which,  the  rule  was  drawn  up  with  the 
secondary,  and  a  copy  of  it  served  on  the  defendant's  attorney ;  and 
at  the  time  of  drawing  up  the  rule,  the  secondary  set  down  the  cause 

In  Exchequer,     for  argument  in  the  court  book.     In  the  Exchequer,  the  rule  for  a 

concilium  was  a  four  day  rule :  and  where  a  demurrer  was  seriously 
intended  to  be  argued,  the  court  would  not  grant  the  rule  ®,  nor 
hear  any  argument  on  the  demurrer  ^,  on  the  last  day  of  term  ;  but 
where  a  sham  plea  was  pleaded,  and  a  demurrer  to  a  replication  ap- 
peared to  have  been  filed  for  delay,  the  court,  when  there  were  not 
four  days  remaining  of  the  term,  would  grant  a  conciUum  for  the  last 
day  of  it  ^.  And  where  it  appeared  that  the  defendant  had  demurred 
to  the  plaintiff's  replication  for  delay,  the  court  refused  to  set  aside  an 
order  for  a  concilium^  although  four  days  had  not  been  given  to  the 
defendant  to  return  the  demurrer  book  \  By  a  late  regulation  of 
that  court,  it  was  declared  that  in  future  it  should  not  be  necessary  to 
give  a  rule  to  bring  in  demurrer  books,  but  the  motion  for  a  concilium 
might  be  made  without  it ' :  And,  by  a  subsequent  rule  of  all  the  courts  \ 


•  R.  E.  2  Jac.  II.  K.  B. 
«»  Id.  2  Lfl.  P.  R.  421. 

<"  Append,  to  Tidd  Prac,  9  Ed.  Ch. 
XXXI.  §  K 

<»  R.T.  1  Geo.  II.(a.)K.B. 

*  TheUusson  v.  Baillie,  2  Anstr.  499. 
'  MUnerv.  Horton,  M*Clel.  493. 

'  Gent  V.  Vandermoolen,  IS  Price, 247; 
aod  see  Harrison  o.  Richardson,  I  M'Clel. 
&  Y.  246.  Cooper  v.  Hawkes,  1  Cromp. 
&,  J.  219.  Wilson  t».  Tucker,  1  Cromp. 
&  M.  796.  2  Dowl.  Rep.  83,  S  Tyr.  Rep. 
938.  6  Leg.  Obs.  460,  61.  S.  C. 


^  Savile  v.  Jackson,  11  Price,  887. 
And  see  further,  as  to  die  motion  and  rule 
for  a  concUium'iB  K.  B.  Tidd  Proc.  9  Ed. 
737,  8. ;  in  C.  P.  id,  738,  9. ;  and  in  the 
Exchequer,  id,  739,  40. 

»  R.  T.  1  W.  IV.  Excheq.  Price  Ex. 
Pr.  538.  1  Tyr.  Rep.  619.  1  Cromp.  & 
J.  468.  I  Dowl.  Rep.  294.  2  L%.  Oba. 
79. 

k  R.  iV.  H.  4  W.  IV.  reg,  6.  5  Bam. 
&  Ad.  Append,  xiv.  10  Bing.  463.  2 
Cromp.  &  M.  2 ;  and  see  3  Rep.  C.  L. 
Com.  28. 
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"  no  motion  or  rule  for  a  concilium  shall  be  required ;  but  demurrers,  No  longer  ne- 
as  well  as  all  special  cases,  and  special  verdicts,  shall  be  set  down  ^^^ry* 
for  argument,  at  the  request  of  either  party,  with  the  clerk  of  the 
rules  in  the  King's  Bench  and  Exchequer,  and  a  secondary  in  the 
Common  Pleas,  upon  payment  of  a  fee  of  one  shilling ;  and  notice 
thereof  shall  be  given  forthwith  by  such  party  to  the  opposite  party." 

Previously  to  the  day  appointed  for  argument,  copies  of  the  de*  Pelivery  of  de- 
murrer books  were  formerly  delivered  in  the  King's  Bench,  by  the  jUd^  in  k!b. 
plaintiiF  or  his  attorney,  to  the  chief  justice  and  mentor  judge,  and  by 
the  defendant  or  his  attorney,  to  the  two  other  judges  ;  and  if  either 
party,  or  his  attorney,  neglected  to  deliver  the  books,  the  other  party, 
or  his  attorney,  ought  to  have  delivered  the  same  *.     In  the  Common  In  C.  P. 
Pleas  it  was  a  rule,  that  the  plaintiff's  attorney  should  deliver  all  the 
demurrer  books  to  the  lord  chief  justice,  and  the  rest  of  tJie  judges  ^  ; 
which  books,  by  a  later  rule  ^,  were  to  be  delivered  to  the  lord  chief 
justice  and  the  other  judges,  two  days  exclusive  of  the  day  of  such 
delivery,  before  the  day  on  which  the  cause  was  set  down  for  argu- 
ment.  In  the  Exchequer,  it  was  declared  by  a  rule  of  court  ^,  that  it  In  Exchequer, 
would  be  sufficient  to  deliver  the  books  to  the  barons,  ^990  days 
before  the  day  of  argument :  But  now,  by  a  general  rule  of  all  the  in  all  the  courts. 
courts  ®,  it  is  ordered,  that  ^*four  clear  days  before  the  day  appointed 
for  argument,  the  plaintiff  shall  deliver  copies  of  the  demurrer  book, 
special  case,  or  special  verdict,  to  the  lord  chief  justice  of  the  King's 
Bench  or  Common  Pleas,  or  lord  chief  baron,  as  the  case  may  be,  and 
the  senior  judge  of  the  court  in  which  the  action  is  brought ;  and  the 
defendant  shall  deliver  copies  to  the  other  two  judges  of  the  court 
next  in  seniority ;  and  in  default  thereof  by  either  party,  the  other 
party  may,  on  the  day  following,  deliver  such  copies  as  ought  to  have 
been  so  delivered  by  the  party  making  default ;  and  the  party  making 
default  shall  not  be  heard,  until  he  shall  have  paid  for  such  copies, 
or  deposited  with  the  clerk  of  the  rules  of  the  King's  Bench  and 
Exchequer,  or  the  secondary  in  the  Common  Pleas,  as  the  case  may 


*  R.  M.  17  Car.  1.  K.  B. ;  and  see  R. 
M.  II  Geo.  1.  1  Burt.  199.  Man.  Ex. 
Pr.  S04.  Rex  «.  Forman,  11  Price,  161. 
Commelin  9.  Thompson,  1  Cromp.  Sl  J. 
461.  1  Tyr.  Rep.  »4S,  S.  C.  Excheq. 

»»  R.  M.  6  Geo.  II.  reg.  HI.  C.  P. ; 
and  see  R.  £.27  Car.  II.  C.  P. 

<"  R.  M.  49  Geo.  III.  C*  P.  1  Taunt 
412. 

*  R.  T.  1  W.  IV.  Excheq.  Price  Ex. 
Pr.  538.    1  Tyr.  Rep.  519.  1  Cromp.  & 


J.  468.  1  DowL  Rep.  294.  2  Leg.  Obs. 
79  ;  and  see  further,  as  to  tlie  deliveiy  of 
demurrer  books  to  the  judges,  in  K«  B. 
Tidd  Prac. 9 Ed.  7S8;  in C.  P.  icL  789 ; 
and  in  the  Exchequer,  id,  739,  40. 

•  R.  Py.  H.  4  W.  IV.  reg.  7.  5  Bam. 
&  Ad.  Append,  xiv,  xv.  10  Bing.  453, 4. 
2  Cromp.  &  M.  2, 3 ;  and  see  Vernon  o. 
Hodgins,  I  Tyr.  &  G.  427.  1  Gale^  384. 
S.C. 
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Decisions  there-  be,  a  sufficient  sum  to  pay  for  such  copies."     On  this  rule  it  has  been 

determined,  in  the  King's  Bench,  that  if  a  party  seek  to  make  his  oppo- 
nent pay  the  cost  of  copies  of  demurrer  books,  he  must  deliver  them 
on  the  day  after  the  time  for  his  opponent's  delivering  them  expires  * : 
And  an  affidavit,  stating  the  omission,  by  one  of  the  parties,  to  deliver 
two  copies  of  the  demurrer  book  to  the  judges,  whereupon  the  adverse 
party  delivered  such  copies,  for  which  he  has  not  been  paid,  will  not 
entitle  him  to  object  to  the  adverse  party's  being  heard,  unless  notice 
has  been  given  of  the  intention  to  make  such  objection,  so  as  to  give 
such  party  an  opportunity  of  answering  the  affidavit  \  In  the  Ex- 
chequer, the  demurrer  books  ought  not  to  be  delivered  on  Saturday 
evening,  when  the  argument  is  to  take  place  on  Monday  ^ :  And  in 
that  court,  where  the  defendants  having  demurred  to  a  replication,  the 
plaintiff  entered  the  cause  in  the  paper  for  argument,  and  the  defend- 
ant accordingly  came  prepared  to  argue,  but  it  could  not  be  heard 
in  consequence  of  there  being  no  joinder  in  demurrer,  nor  the  de- 
murrer books  delivered  to  the  judges,  the  court,  under  these  circum- 
stances, refused  to  allow  the  defendant  his  costs  of  the  day  ^.  If  all 
the  demurrer  books  are  not  delivered  to  the  judges,  by  one  party  or 
the  other,  the  case  will  be  struck  out  of  the  special  paper  *^.  But 
where  the  defendant  has  neglected  to  deliver  his  demurrer  books,  and 
does  not  appear  at  the  argument  to  support  his  pleadings,  but  has 
offered  to  give  a  cognovit,  the  court  will  give  judgment  for  the  plain- 
tiff, without  requiring  the  delivery  of  the  defendant's  demurrer  books  r. 
And  the  court  refused  to  allow  a  plaintiff  to  strike  a  demurrer  out  of 
the  paper,  on  the  ground  of  the  bankruptcy  of  the  defendant  s. 

Exceptions  to  In  the  King's  Bench  it  is  a  rule  **,  that  "  in  all  books  to  be  delivered 

be  marked  in  ,     .    ,  i  .         .  i    i        i      •     •       i 

mai^in,  in  K.B.   to  the  judges,  the  exceptions  m tended  to  be  insisted  upon  in  argument 

should  be  marked  by  the  party  who  objects  to  the  pleadings,  in  the 
margin  of  the  books  he  delivers  " :  And  he  should  leave  a  copy  of 
such  exceptions,  with  the  two  judges  to  whom  he  does  not  deliver 

In  C.  P.  books  ^     In  the  Common  Pleas,  the  exceptions  intended  to  be  in- 


"  Fisher  v.  Snow,  S  DowL  Rep.  27. 
^  Sandall  v.  Bennett,  4  Nev.  Sl  M.  89. 

2  Ad.  &  £.  204.  S.  C. 

'  Darker  v.  Darker,  2  Dowl.  Rep.  88. 
6  Leg.  Obs.  206.  S.  C. 

<*  Howorth  {or  HowartW)  ».  Hubbersty, 

3  Dowl.  Rep.  457.   6  T>r.  Rep.  .S91.   9 
Leg.  Obs.  429.  S.  C. 

*  Abraham  (or  Abram)  v.  Cook,  3 
Dowl.  Rep.  216.  9  Leg.  Obs.  237.  S.  C. 
per  Parkff  B. 


f  Scott  V,  RobsoD,  2  Cromp.  M.  &  R. 
29.  6  Tyr.  Rep.  717.  S.  C.  As  to  the 
judgment  on  demurrer,  for  the  plaintiff  or 
defendant,  see  Tidd  Prac.  9  Ed.  740,  41. 

'  Flight  V,  GIossop,  4  DowL  Rep.  135. 
1  Hodges,  222.  S.  C. 

>*  R.  E.  2  Jac,  IL  K.  B.  revived  by 
R.  H.  S8  Geo.  IIL  K.  B. 

i  Appleton  V.  Binks,  1  Smith  R.  361, 
2.  ]fcr  Lawrencet  J. ;  and  tee  Tidd  Prac* 
9  Ed.  738. 
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sisted  upon  in  argument  should  also,  as  in  the  King's  Bench,  be 
marked  in  the  margin  of  the  books,  or  on  separate  paper ;  and  if 
each  party  take  objections  to  the  pleadings  of  the  other,  it  is  said  to 
be  the  duty  of  each  to  deliver  books,  with  the  points  intended  to 
be  made  on  both  sides,  stated  in  the  margin  \  This  practice  is  en- 
forced by  several  rules  of  court  ^ ;  by  the  last  of  which  it  is  ordered, 
that  **  in  all  special  arguments  in  this  court,  notice  in  writing  of  the 
points  which  are  intended  to  be  insisted  upon  by  each  of  the  parties, 
be  delivered  to  the  judges  at  their  chambers,  two  days  before  the  day 
on  which  the  case  shall  be  set  down  for  hearing,  either  by  marking 
the  points  in  the  margin  of  the  books  delivered  to  the  judges,  or  on 
separate  paper ;  and  that  each  of  the  parties  do,  within  the  same  time, 
leave  a  copy  of  such  notice  at  the  chambers  of  the  Lord  Chief  Justice, 
to  be  delivered  to  the  adverse  party,  upon  his  application."  On  this 
rule,  where  either  party  has  neglected  to  mark  the  points  intended  for 
argument,  the  court  will  not  allow  the  case  to  be  argued,  but  will  give 
judgment  against  the  party  guilty  of  the  neglect  <^.  And  where  the 
plaintiff,  on  demurrer  to  a  replication,  had  neglected  to  give  such  notice^ 
the  court  would  not  allow  him  to  attack  the  defendant's  plea,  though 
they  permitted  him  to  offer  arguments  in  support  of  his  replication  ^. 
In  the  Exchequer,  where  the  defendant  demurs  to  any  pleading  of  the  In  Exchequer, 
plaintiff,  and  the  court  overrules  the  demurrer,  the  defendant  is  at 
liberty  to  object  to  any  of  the  previous  pleadings  of  the  plaintiff,  if 
the  objection  be  stated  in  the  margin  of  the  paper  books,  but  otherwise 
not®.     Ailer  argument,  and  judgment  for  the  plaintiff  on  a  special  de-  Withdrawing 

murrer,  the  court  will  not  allow  the  defendant  to  withdraw  his  de-  ^^^^^^\*  *"^ 

•rgumeou 

murrer,  and  plead  or  rejoin  issuably,  without  an  affidavit  distinctly 
shewing  a  ground  of  defence  upon  the  merits  '. 

*  Clarke  v.  Daviea,  7  Taunt.  78,  S ;  v.  Marriott,  2  Scott,  708,  9. 

and  see  Tldd  Prac,  9  £d.  739.  ^  Bayley  v.  Homan,  3  Scott,  384. 

«>  R.  H.  48  Geo.  III.  C.  P.   1  Taunt.  «  Darling  v.  Gurney,   2  Dowl.  Rep. 

203.  R.T.   11  Geo.  IV.  C.  P.   4  Moore  101. 

&  P.  621.  6Bing.  802.  '  Bramah  v.  Roberts,  1  Scott,  S6i.  I 

«  Grottick  v.  FhilUps,  3  Moore  &  S.  Bing.  N.  R.  481.   S.  C;  and  see  Tidd 

1 35.  9  Bing.  72 1.  S.  C. ;  and  lee  Brogden  Prac.  9  £d.  7 1  '*,  1 1 . 


CHAP.  XXXII. 


Qf  the  Issue,  and  Trial  hy  the  Record. 

NmI  tid  record,  -L  HE  issue  we  are  now  speaking  of,  arises  upon  a  plea  or  replication 

issue  on.  ^^  ^^  ^^^  record.    When  a  judgment,  or  other  matter  of  record,  in 

pleTofjiX^^  the  same  court  is  pleaded,  the  plaintiff^  instead  of  replying  nul  ttel 

ment  recovered,  record%  may  crave  oyer  of  the  record  pleaded,  or  at  least  a  note  in 

etc.  in  same  ,  , 

court  writing  of  the  term  and  number  roll ;  and  if  it  be  not  given  him  in 

convenient  time,  he  may  sign  judgment.  This  practice  was  originally 
confined  to  pleas  in  abatement  %  but  was  afterwards  extended  to 
pleas  in  bar  ^ :  and  accordingly  it  is  now  settled,  that  wherever  a 
judgment,  or  other  matter  of  record,  in  the  same  court  is  pleaded, 
the  party  pleading  it  must,  on  demand,  give  a  note  in  writing  of  the 
term  and  number  roU,  whereon  such  judgment  or  matter  of  record  is 
entered  and  filed,  or  in  default  thereof  the  plea  is  not  to  be  received  ^ 

Inanotber  court.  And,  by  a  general  rule  of  all  the  courts  \  '*  where  a  defendant  shall 

plead  a  plea  of  judgment  recovered  in  another  court,  he  shall  in  the 
margin  of  such  plea»  state  the  date  of  such  judgment,  and  if  such 
judgment  shall  be  in  a  court  of  record,  the  number  of  the  roll  on 
which  such  proceedings  are  entered,  if  any ;  and  in  defiiult  of 'his  so 
doing,  the  plaintifiT  shall  be  at  liberty  to  sign  judgment  as  for  want  of 
a  plea :  and  in  case  the  same  be  falsely  stated  by  the  defendant,  the 
plaintiff,  on  producing  a  certificate  from  the  proper  ofilcer  or  person 
having  the  custody  of  the  records  or  proceedings  of  the  court  where 
such  judgment  is  alleged  to  have  been  recovered^  that  there  is  no 
such  record  or  entry  of  a  judgment  as  therein  stated,  shall  be  at 
liberty  to  sign  judgment  as  for  want  of  a  plea,  by  leave  of  the  court 
or  a  judge."     This  rule  does  not  apply  to  a  plea  by  an  executor,  of 

*  Anon.   Kdlw.  95,  6.      TbeoUald  v.  *  R.  T.   5  &  6  Geo.  II.  (6.)  K.  B. 

Long,   Cartb.  453.    I  Ld.  Raym.  S47.  Imp.  C.  P.  7  Ed.  292,  8;  and  see  Tldd 

S.  C.     Creamer  V.  Wicket,  Carth.  517.  1  Prac.  9  Ed.  742. 

Ld.  Kaym.  550.  S.  C.  Wilson  ».  Ingolds-  ^  R.  iV.  H.  4  W.  IV.  reg,  8.  5  Bam. 

by,  2  Ld.Rayai.  1179.  &   Ad.  Append,  xv.    10  Bing.  454.    2 

t>  Hunter  v.  Wiseman,  2  Str.  82S.  Cromp.  &  M.  S.  Tidd  Proc.  9  Ed.  742,  S. 


OF   THE   ISSUE,  &C.  465 

judgments  recovered  against  the  testator,  whereby  the  assets  are 
absorbed  •. 

To  a  cognizance  for  the  arrears  of  an  annuity,  the  plaintiff  pleaded  Conduwon  of 
that  a  memorial  of  the  deed,  by  which  the  annuity  was  granted,  con-  ^|,  ^^^ 
taininir  the  names  of  all  the  Witnesses,  &c.  and  the  consideration  for  l»otetper  recor- 

dum. 

granting  the  same,  was  not  enrolled  in  the  court  of  Chancery  ;  the 
defendants  replied  that  a  memorial  of  the  deed  was  enrolled,  and 
after  setting  out  the  memorial  at  length,  concluded  widi  a  praut  patet 
per  recordum  and  verification  thereon,  which  the  court  held  to  be 
sufficient,  on  demurrer  alleging  that  the  conclusion  should  have  been 
to  the  country^.  And  where,  to  debt  en  a  recognizance  of  bail,  the 
defendant  pleaded  that  no  capitis  ad  satufacienckim  issued,  to  which 
the  plaintiff  replied  that  a  capias  ad  satisfaciendum  did  issue,  directed 
to  the  sheriffs  of  London,  and  the  defendant  rejoined  that  the  original 
action  was  brought  in  Middlesex,  and  not  in  London,  which  the  plain- 
tiff denied  in  his  surrejoinder,  and  concluded  with  a  verification  by 
the.  record,  the  court  held,  on  special  demurrer,  that  the  conclusion 
was  proper  *'. 

Upon  a  plea  in  abatement  of  another  action  pending  in  another  Evidence  on 
court  for  the  same  cause,  concluding  with  a  prout  patet  per  recordum,  action  pendefU, 
it  is  sufficient  to  satisfy  the  plea,  if  a  record  of  a  w^rit  be  produced  ^  :  **• 
But  where  the  plaintiff  issued  two  writs,  one  out  of  the  Common 
Pleas,  which  was  never  served,  and  the  other  out  of  the  Exchequer, 
on  which  he  proceeded  to  declare ;  and  the  defendant  pleaded  to  the 
action  in  the  Exchequer,  another  action  pending  for  the  same  cause 
in  the  Common  Pleas ;  the  plaintiff  replied  nul  tiel  record,  and  served 
the  defendant  with  a  rule  to  produce  ;  and  the  defendant  having  made 
up  a  roll  from  the  prcecipe  on  the  file  of  the  Common  Pleas,  that  court 
ordered  it  to  be  cancelled,  with  costs  ®.  And  where  a  defendant,  who 
had  been  sued  in  the  Common  Pleas,  signed  judgment  of  non 
pros,  after  which  the  plaintiff  proceeded  against  him  in  another 
action  for  the  same  cause  in  the  King's  Bench,  the  latter  court  would 
not  permit  him  to  abandon  his  judgment  of  nonpros,  and  plead  the 
pendency  of  the  former  action  in  the  Common  Pleas '. 

*  Power  tf.  Izod,  (or  Fry,)  1  Scott,  1 19.  Tidd  Prae.  9  Ed.  74S,  8. 

iBing.  N.  R.  S04.  SDowL  Rep.  14#.  *  Kerbey  (or  Kirby)  v.  Siggers,8DowL 

S.  C.                            *  Rep.  659.  per  Parke,  B. 

^  Richardson  v.  Tomkies,  9  Bing.  51.  *  Same  v.  Same,  4  Moore  &  S.  481.  S 

2  Moore  &  S.  66.  S.  C.  Dowl.  Rep.  813.  S.  C. ;  and  see  Tidd 

^  Darling  v.  Gurney,  8  DowL  Rep.  101.  Prac.  9  £d.  745. 

And  as  to  the  manner  of  concluding  pleas  '  Pepper  v.   Whalley,  8  Dowl.  Rep. 

and   replications    of  ntU  tiei  record,   sec  579.  lOLeg.  Obs.  74,  5.  S.  C. 
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Judgment  on  Upon  a  plea  of  nul  tiel  record  to  a  declaration  in  scire  facias  in  the 

record;  &c.  Exchequer^  on  a  judgment  obtained  in  the  court  of  Great  Sessions 

for  Wales f  before  the  passing  of  the  administration  of  justice  act% 
the  plaintiff  was  entitled  to  the  judgment  of  the  court,  upon  producing 
the  certificate  and  affidavit  of  the  record  being  in  the  hands  of  the 
officer,  in  pursuance  of  the  rules  of  Mich,  1  W.  IV.  though  the 
actual  judgment  was  not  in  court  ^.  And  where,  in  debt  on  a  recogni- 
zance of  bail,  the  declaration  stated  the  recognizance  to  have  been 
entered  into  in  an  action  of  debt  against  J.  S.  and  on  the  pro- 
duction of  the  record^  on  a  plea  of  nul  tiel  record,  it  appeared  that 
the  original  action  was  on  promiseSf  the  court  allowed  the  declaration 
to  be  amended,  on  payment  of  costs,  but  required  a  special  applica- 
tion for  that  purpose  <^. 


*  11  Geo.  IV.  &  1  W.  IV.  c.  70.  569.   4  Dowl  Rep.  189.  S.  C.;  and 
^  Howell  V.  Brown,  8  Dowl.  Rep.  606.       Engleheart  v.  Eyre,  5  Barn.  &  Ad.  68.  S 

*  Munkenbeck  v.  Bushnell,   I   Scott,      Nev.  &  M.  849.  S.  C. 
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Of  Trials  by  the  Country,  at  Bar  or  Nisi  Prius  ; 
and  of  the  steps  preparatory  to  the  loiter y  and 
CONSEQUENCES  of  fiot  proceeding  to  Trial  :  and  of 
the  Trial  of  Issues  before  the  Sheriff,  &c. 

X.  rials  by  the  country  are  either  at  6ar,  or  nisi  prius  • ;  or,  by  the  Trials  at  bar,  or 
law  amendment  act*',  before  the  shenff,  or  judge  of  a  court  of  record 
for  recovery  of  debt,  where  the  sum  sought  to  be  recovered,  and  in- 
dorsed on  the  writ  of  summons^  does  not  exceed  twenty  pounds. 

When  the  crown  is  immediately  concerned,  the  attorney-general  When  crown  is 

concerned. 

has  a  right  to  demand  a  trial  at  bar  ^ :  and  a  trial  at  bar  will  be  granted, 
on  the  ex  officio  application  of  the  attorney-general,  where  the  in- 
terest of  the  king^  as  Duke  of  Lancaster,  may  come  into  question  ^. 
If  a  trial  at  bar  be  directed  by  any  of  the  courts  of  King's  Bench,  Days  to  be  ap^. 
Common  Pleas,  or  Exchequer,  it  is  provided  by  the  statute  1 1  Geo.  ^  ^^^^ 
IV.  &  1  W.  IV.  c.  70.  §  7.  that  <*  it  shall  be  competent  to  the  judges 
**  of  such  court,  to  appoint  such  day  or  days  for  the  trial  thereof,  as 
"  they  shall  think  fit ;  and  the  time  so  appointed,  if  in  vacation,  shall, 
"  for  the  purpose  of  such  trial,  be  deemed  and  taken  to  be  a  part  of 
"  the  preceding  term.** 

In  the  Common  Pleas,  it  was  formerly  a  rule,  that  the  plaintiff's  Notice  of  trial 
attorney  must,  before  the  essoign  day  of  the  term  in  which  the  cause  of  court, 
was  appointed  to  be  tried  at  bar,  give  notice  to  the  chief  prothonotary, 
or  his  secondary,  of  the  day  of  trial,  that  the  same  might  be  put 
down  in  the  court  book  provided  for  that  purpose ;  and  in  case  of 

*  As  to  trials  at  beer,  see  Tidd  Prac,  9  Astrey's  case,  uf.  651.  6  Mod.  12S.  S.  C. 

Ed.  747;  and  as  to  trials  at  nidjtrius,  and  Rex  v,  Foley,   1  Str.  52.     Rex  v.  John- 

the  steps  preparatory  thereto,  and  conse-  son,  id.  6i4.      Rex  v.  Hales,  2  Str.  816. 

quences  of  not  proceeding  to  trial,  &c.  see  1  Barnard.   K.  B.  88.  S.    C.     Rowe  v. 

id.  751,  &c.  Brenton,  8  Barn.  &  C.  787.  S  Man.  &  R. 

«»  8  &  4  W.  IV.  c.  42.  188.  S.  C. ;  and  see  Tidd  Prac.  9  Ed. 

'  F.  N.    B.  241.  ^.    2   Inst.   424.  748. 
Anonymous,   1    Vent.    74.    Ld.    Bella-  <*  Brown  v.  Ld.  Granville,  1  Har.  &  W. 

months  case,   2  Salk.  625.      Sir  Samuel  270. 
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Trials  at  mo 
jnius,  in  what 
county. 


In  Berwick' 
npon-Tweed, 


In  IFalet,  at 
common  law. 

In  Chester  and 
WaleSf  by  ad- 
ministration  of 
justice  act 


neglect,  the  cause  could  not  have  been  tried  that  term  without  motion, 
and  special  direction  of  .the  court  * :  and,  by  a  general  rule  of  all  the 
eourts  ^,  **  notice  of  a  trial  at  bar  shall  be  given  to  the  proper  officer 
of  the  court,  before  giving  notice  of  trial  to  the  party." 

Trials  at  nisi  prius  should  regularly  be  had  in  the  county  where  the 
venue  is  laid,  and  where  the  fact  was,  or  is  supposed  to  have  been  com- 
mitted ^  except  in  case  of  the  king,  who  by  his  prerogative  may  try 
his  cause  in  what  county  he  pleases^,  or  where  the  venue  is  laid 
in  Bemnck»VL'pon''I\veed^i  &e.  or  in  a  county  where  an  impartial  trial 
cannot  be  had,  in  which  latter  cases  the  deiuse  is  tried  in  Middiesexy 
or  in  the  next  adjoining  county  ^ 

In  Wales  J  trials  at  nm  prkts  were  formerly  had  in  the  next  English 
county:  and  Herefordshire  was  considered  as  the  next  English 
county  to  SoiUh  Wales,  and  Shropshire  to  North  Wales «.  But  noW| 
by  the  administration  of  justice  act'',  it  is  enacted,  "  that  assizes  shall 
*'  be  held  for  the  trial  and  dispatch  of  all  matters,  criminal  and  civil, 
^  within  the  county  of  Chester,  and  the  several  counties  and  county 
*<  towns  in  the  principality  of  Wales,  under  and  by  viitue  of  commis- 
"  sions  of  assise,  oyer  imd  terminer^  gaol  delivery,  And  other  writs  and 
<*  commissions,  to  be  issued  in  like  manner  and  form  as  had  been 
**  usual  for  the  counties  in  England;  and  all  laws  and  statutes  then 
**  in  force  relating  to  the  execution  of  such  commissions,  when  iissued 
*'  for  counties  in  England,  shall  extend  and  be  applied  to  the  execu- 
'<  tion  of  the  commissions  issued  for  the  county  of  Chester,  and  the 
'^  counties  of  Wales,  under  the  authority  of  that  act  And,  until 
'*  it  shisll  be  otherwise  provided  by  law,  one  of  the  two  judges  ap- 
*'  pointed  to  hold  the  sessions  of  assizes,  under  his  Majesty's  commis- 
"  sion»  within  the  county  of  Chester,  and  principality  of  Wales,  shall, 
*'  in  such  order,  and  at  such  times  as  they  shall  appoint,  proceed  to 
'*  hold  such  assises,  at  the  severftl  places  where  the  same  have  thereto- 
V  fore  been  most  usually  held  within  South  Wales;  and  the  other  of 
''  such  judges  shall  proceed  to  hold  such  assizes,  at  the  several  places 
"  where  the  same  have  theretofore  been  tnost  usually  held  in  North 


*  R.  H.  0  Ann.  reg,  I.  C.  P. ;  and  B«e 
TiddiVacO£d.750. 

^  R.IL2W.  IV.  f%g«L§aO.  SBarn. 
&  Ad.  888.  8  Bing.  296.  8  Cramp,  ft  J. 
185. 

*  Rex  V.  Harris,  S  Bur.  1SS4. 

^  West,  on  Extents,  816;  and  see 
Attorney-General  v.  Parsons,  8  Meeson 
&  W.  83.    5  Dowl.  Rep.   165.    18  Leg. 


Ob&  898.  8.  a 
*  Rex  «.  Cowle,  8  Bur.  869.  8  Kan. 

519.  s.  a 

f  Tidd  IVvM.  9  Sd.  788,  4^  8* 

■  Goodright  d.  Richards  ».  WilfiiAs,  8 

Maule  &  S.  870 ;  and  aee  Ambrdae  tr.  Rees, 

11  East,  870. 
»»  11  Geo.  IV.ft  1  W.  IV.c* 70.  §  19. 
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"  Wides ;  and  both  of  audi  judges  shall  hold  the  assizes  in  and  for  die 
'*  county  of  Chester ^  in  like  manner  as  in  other  counties  in  England,'^  * 

In  the  Exchequer  of  Pleas,  there  was  formerly  but  one  sitting  day  Slttii^  days  for 
in  term  for  Lcndcny  and  one  for  Middletex  ^,    But,  by  a  general  rule  Middiaex,  in 
of  that  court «,  it  is  ordered  that  *'  there  shall  be  imo  days  appointed  £»^quer. 
for  the  trials  of  causes  at  nut  prius  in  term  in  l/mdonj  and  the  like  in 
Middlesex^  to  be  named  by  the  Lord  Chief  Baron  of  that  court,  pre-> 
vious  to  the  commencement  of  each  term ;  and  that,  on  such  nominal 
tion,  the  said  Lord  Chief  Baron  shall  also  appoint  the  hour  at  which 
the  court  will  sit  on  each  of  those  days."    In  pursuance  of  this  rule; 
the  days  appointed  for  sittings  in  term  in  London  are  on  the  sixths  and 
last  day  but  two  in  the  term ;  in  Aiiddlesex,  they  are  on  the  seventhy 
and  last  day  but  one  in  the  term^.    After  term,  it  is  a  rule  that  **  the 
sitting  day  at  nisi  prius,  at  the  GuUdhaU  in  and  for  the  city  of  London, 
shall  be  the  second  day  after  every  term ;  and  such  sitting  shall  be 
adjourned  until  such  day  as  the  court  shall  then  direct."  ®    In  Mid- 
dlesex, the  day  of  sitting  is  the  seventh  day  after  the  term  '• 

In  country  causes,  the  notice  of  trial,  in  the  King's  Bench,  must  Notice  of  trial, 
formerly  have  been  given  to  the  agent  in  town  s.    In  the  Common  iq  country 
Pleas,  it  might  have  been  given  either  to  the  agent  in  town,  or  to  the  <^"*^ 
attorney  in  the  country  \  except  where  it  was  given  on  the  back  of 
the  issue ;  in  which  case,  as  the  issue  must  have  been  delivered ',  so 
the  notice  of  trial  must  of  necessity  have  been  given  to  the  agent  in 
town  ^ :  But,  by  a  general  rule  of  all  the  courts  \  "  notice  of  trial 
shall  be  given  in  town." 

In  the  Exchequer  of  Pleas,  all  notices  of  trial  given  by  the  attor*  In  Exchequer, 
nies  or  side  clerks  of  the  oflSce  of  pleas,  in  causes  instituted  there, 
were  formerly  required  to  be  entered  in  the  book  of  orders  kept  in 
such  ofiBce,  and  a  written  notice  of  such  entries  left  at  the  seat  in  the 
said  office,  of  the  attorney  or  clerk  in  court  concerned  for  the  de- 
fendant, or  at  his  chambers  or  place  of  residence  ™ :  But  now,  by  a 


•  /</.  §  20. 

^  Dax  Pr.  1  Ed.  81. 

•  R.  M.  1  W.  IV.  reg.  II.  §  14.  1 
Cromp.  &  J.  281.  1  T^r.  Rep.  162,  8.; 
and  see  R.  E.  49  Geo.  III.  in  Scac,  Man. 
Ex.  Append.  280.  9Piioek6a7. 

^  Dax  Br.  6£  s  and  aee  1  Cnwapk  A  J. 
2^1.  (6,) 

«  R.  H.  1  W.  IV.  Exchcq.  1  Crompk 
&J,  886.   ]T;r.Rep.292. 

'  Dax  Fr.  82.  1  Cromp.  &  J.281.  (».) 
and  see  Tidd  Prac.  9  Ed.  753. 


'  Hayes  v.  Perkins,  8  East,  568. 

*^  Tashburn  v.  Havelock,  Barnes,  806. 

'  Mountstepfaen  v.  Templer,  Cas.  Pr. 
C.  P.  94. 

k  Tidd  Prac  9  Ed.  97.  768,  4. 

»  R.  H.2W,IV.r<g.I.567.  8Barn. 
&  Ad. 881.  8  Biag.  296.  2  Crocnp.&  J. 
183. 

"^  R.  H.  89  Geo.  III.  Excbeq.  Man. 
Ex.  Append.  228,.  4.  8  Price,  508;  and 
Tidd  Prac.  9  Sd.  764. 
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For  sitting! 
in  London  and 
Middlesex, 


For  adjourn- 
ment day  in 
London, 


Term's  notice, 
when  necessary, 
and  when  not. 


Short  notice  of 
trial,  in  country 
causes. 


rule  of  that  court  \  all  notices  are  required  to  be  given  by  and  to  the 
attornies  in  the  cause. 

By  another  rule  of  the  Exchequer  of  Pleas  ^,  it  is  ordered  that  "  all 
notices  of  trial,  in  causes  on  the  plea  side  of  the  court,  for  the  sittings 
after  term  in  London  and  Middlesex^  shall^  in  case  the  defendant  or 
defendants  reside  at  a  less  distance  from  the  cities  of  London  or  West-' 
minster  than  forty  miles,  be  given  eight  days  before  the  day  appointed 
by  the  Lord  Chief  Baron,  for  the  trial  of  the  same  causes  ;  and  in 
case  the  defendant  or  defendants  reside  forty  miles  or  upwards  there- 
from, then  such  notices  of  trial  shall  be  given  fourteen  days  before 
such  day  appointed  by  the  Lord  Chief  Baron  as  aforesaid ;  one  day 
being  considered  inclusive,  and  the  other  exclusive"  This  rule, how- 
ever, was  altered,  as  to  notices  of  trial  for  the  {xdjoumment  day  in 
London^  by  a  subsequent  rule  ^ ;  by  which  it  is  ordered,  that  **  ia 
every  notice  of  trial  thereafter  to  be  given  for  the  sittings  after  any 
term,  to  be  holden  at  the  Guildhall  aforesaid,  it  shall  be  specified 
whether  the  cause  is  intended  to  be  tried  on  the  first  day  of  such  sit- 
tings, or  at  the  adjournment  day ;  and  that  in  every  case  in  whidi 
such  notice  shall  specify  that  the  cause  is  to  be  tried  at  the  adjourn- 
ment day,  it  shall  be  sufficient  to  give  such  notice  eight  days  before 
the  first  day  of  the  sittings  after  term,  if  the  defendant  or  defendants 
reside  above  forty  miles  from  the  said  city  of  London;  and ybur  days 
before  the  said  first  day,  if  the  defendant  or  defendants  reside  within 
that  distance." 

Upon  an  old  issue,  or,  in  other  words,  when  there  have  been  no  pro- 
ceedings for  four  terms  exclusive,  or  as  it  seems,  in  the  King's 
Bench,  for  a  year  after  issue  joined^  a  term's  notice  of  the  plaintiff's 
intention  to  proceed  is  requisite ;  which  notice  must  formerly  have 
been  given  before  the  essoign  day  of  the  fifths  or  other  subsequent 
term  ^»  But,  by  a  general  rule  of  all  the  courts  ®,  "  where  a  term's  no- 
'<  tice  of  trial  is  required,  such  notice  may  be  given  at  any  time  before 
"  the  first  day  of  term."  A  term's  notice,  however,  is  not  necessary, 
before  motion,  for  costs  of  the  day  '.  Short  notice  of  trial,  in  country 
causes,  must  formerly  have  been  given,  in  the  King's  Bench, /our  days 
at  least  before  the  commission  day,  one  exclusive  and  the  other  inclur 


*  R.  M.  1  W.  IV.  reg,  XL  §  7.  1 
Cromp.  &  J.  277.  1  Tyr.  Rep.  169. 

t>  R.  £.56  Geo.  III.  in  Scac.  Man. 
Ex.  Append.  227.  4  Price,  4. ;  and  see 
Tidd  Hrac.  9  Ed.  766. 

«  R.  H.'  1  \V.  IV.  1  Cromp.  h,  J.  886* 
1  Tyr.  Rep.  292. 


^  Tidd  Prac.  9  Ed.  756. 

«  R.  H.  2  W.  IV. ng.  l.§  52.  3  Bam. 
ft,  Ad.  381.  8  Biog.  296.  2  Cromp.  &  J. 
182. 

'  French  v.  Burton,  2  Cromp.  &  J. 
6S4.« 


i 


COUNTERMAND  OF  NOTICE  OF   TRIAL,  &C.  461 

sive  * :  In  the  Common  Pleas,  two  days'  notice  seems  to  have  been  suffi- 
cient^ :  But,  by  a  general  rule  of  all  the  courts  <*,  '*  the  expression  *  short 
notice  of  trial'  shall,  in  country  causes,  be  taken  to  mean /our  days." 
On  this  rule  it  has  been  holden,  that  short  notice  of  trial,  in  country 
causes^  means  in  all  cases ybur  days  peremptorily^:  and  if^  from  the 
state  of  the  pleadings,  the  parties  cannot  get  to  trial  without  less 
notice  being  sufficient,  they  ought  to  make  that  the  terms  of  the  order  ^. 

The  countermand  of  notice  of  trial  might  formerly  have  been  Countermand 
given  either  to  the  attorney  in  the  country,  or  to  the  agent  in  town  «  :  °jj"^  ^^^^     * 
And  accordingly,  by  a  general  rule  of  all  the  courts  ',  "  countermand 
of  notice  of  trial  may  be  given  either  in  town  or  country,  unless 
otherwise  ordered  by  the  court  or  a  judge."     And,  in  a  country 
cause,  countermand  of  notice  of  trial  may  be  given  by  the  country 
attorney,  although  the  agent  in  town  is  the  attorney  on  the  record  '. 
By  the  statute  14  Geo.  II.  c.  17.  §  5,  the  countermand  of  notice  of  When  given, 
trial  at  the  assizes,  or  in  a  town  cause  where  the  defendant  lives  above 
forty  miles  from  London,  must  be  given  six  days  at  least  before  the 
intended  trial :  In  other  cases,  two  days'  notice  of  countermand  is  still 
sufficient,  the  day  of  countermand  being  one,  exc/u^tt^e  of  the  commission 
day,  or  day  of  sittings  ^ :  And  accordingly,  by  a  general  rule  of  all 
the  courts  *,  '<  in  country  causes,  or  where'  the  defendant  resides  more 
than  forty  miles  from  town^  a  countermand  of  notice  of  trial  shall  be 
given  six  days  before  the  time  mentioned  in  the  notice  for  trial,  unless 
short  notice  of  trial  has  been  given :"  and,  by  another  rule'',  "  in  town 
causes,  where  the  defendant  lives  vfithin  forty  miles  of  town,  two  days'    ' 
notice  of  countermand  shall  be  deemed  sufficient." 

If  the  plaintiff  give  notice  of  trial,  and  do  not  proceed  accordingly.  New  notice  oT 
he  cannot  in  general  take  the  cause  down  to  trial  again,  without  new        ' 

*  R.  E.  so  Geo.  III.  K.  B.   3  Durnf.       48,  9.     Goo^'dright  d.  Hawkey  v,  Hoblyn, 
&  E.  660.  id.  120.  Pr.  Reg.  398.  Barnes,  298.  S.  C. 

^  Hood  V.  Darby,  Pr.  Reg.  390.  But.  Tafthburn  v.  Havelock,  id,  306 ;  and  see 

ler  V,  Johnson,   Barnes,  301  ;    and   see  Tidd  Prac.  9  Ed.  97.  757. 
Tidd  Prac.  9  Ed.  472.  766,  7.  ^  R.H.  2  W.  IV.  reg.  1.  {  67.  3  Barn. 

*  R.  H.  2  W.  IV.  reg.  I.  §  58.  3  Barn.  &  Ad.  381.  8  Bing.  296.  2  Cromp.  ik  J. 
/^  Ad.  381.  8  Bing.  296.  2  Cromp.  8c  J.  583. 

1 84.  ■  Chesly n  v,  Peerce,  1  Meeson  &  W.  66. 

^  Lawson  v.  Robinson,  1  Cromp.  &  M.  1  Tyr.  &  G.  238.  1  Gale,  423.  4  Dowl. 

499.  3  Tyr.  Rep.  490.  2  Dowl.  Rep.  69.  Rep.  693.  S.  C. 

S.  C. ;  and  see  further  as  to  short  notice  of  ^  Ttdd  Prac.  9  Ed.  757. 

trial  in  country  causes,  Pounds  v.  Penfold,  *  R.  H.  2  W.  IV.  reg.  I.  $  61.  3  Bam. 

5  Nev.  &  M.  186.     1  Har.  &  W.  323.  &  Ad.  382.  8  Bing.  297.  2  Cromp.  8c  J. 

S.  C.  185. 

*  Mendapace  v.    Humphreys,    2   Str.  ^  Id.  §  62.    3  Barn.  &  Ad.  382.    8 
1073.     Gerry  v.  Shilston,  Cas.  Pr.  €.  P.  Bing.  297.  2  Cromp.  &  J.  185. 
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necessary,  and 
when  not 


Notice  of  trial 
by  continuance 
&c. 


notice ^  to  be  given  as  before,  unfess  by  consent^  or  rule  of  courts 
Bat  if  notice  of  trial  be  given  for  a  day  certain  in  London  or  Middlesex, 
and  the  plaintifF  be  not  ready  to  proceed,  the  cause  may  be  tried  at 
the  next  sitting  ^,  upon  giving  ino  days'  previous  notice,  one  inclusive 
and  the  other  exclusive ;  which  is  called  a  notice  of  trial  by  conti' 
nuance  ^.  This  notice  must  be  given  the  same  length  of  time  before 
the  notice  of  trial  expires,  as  in  the  case  of  a  notice  of  countermand  * : 
and  if  Sunday  intervene,  there  must  be  two  clear  days'  notice,  exclu- 
sive of  that  day ' :  but  a  continuance  of  notice  of  trial  on  Friday  for 
Monday^  is  sufficients.  A  notice  of  trial  in  due  time,  according  to 
the  practice  of  the  court,  is  regular,  although  a  previous  notice  has 
been  given  which  is  void,  and  has  not  been  countermanded^. 
Trial  byiFTootao.       Before  tJie  defendant  could  have  had  a  trial  hy  proviso^  the  issue 

must  formerly  have  been  entered  of  record;  and  therefore.  Unless  this 
were  done,  the  practice  was  for  the  defendant  to  obtain  a  rule  from  the 
master,  which  was  entered  with  the  clerk  of  the  rules  in  the  King's 
Bench,  or  a  side-bar  ox  treasury  rule  from  the  secondaries  in  the 
Common  Pleas,  for  the  plaintiff  to  enter  the  issue ;  and  if  it  were  not 
entered,  he  might  have  signed  a  nonpros  ^ :  But,  by  a  general  rule  of 
all  the  courts  ^  *'  no  entry  of  the  issue  shall  be  deemed  necessary,  to 
entitle  a  defendant  to  take  the  cause  down  to  trial  by  proviso" 
Formerly,  if  the  plaintiff  had  beoi  guilty  of  laches,  the  defendant, 
in  the  King's  Bench,  might  have  procured  a  rule  from  the  master,  for 
a  trial  hy proviso^;  which  must  have  been  entered  with  the  derk  o( 
the  rules,  and  might  have  been  had  after  giving  notice  of  trial 
But  a  rule  for  this  purpose  was  not  necessary  in  the  Common  Pleas 


m 


*  Append,  to  Tidd  Prae.  9  Ed.  Cbap. 
XXXIII.  $8 ;  and  see  Spriggs  o.  Ruther- 
ford, 2  DowL  Rep.  429.  6  Leg.  Obs.  28, 

9.    S.   \^m 

t>  R.  M.  1654.  §  18.  K.  B.  R.  M.  1654. 
§  21.  C.  P.  Append,  to  Tidd  Pnic.  9  Ed. 
Chap.  XXXIIL  %  12. 

*  R.  M.  4  Ann.  (c.)  K.  B.  R.  M. 
1654.  §  21.  Smith  v.  Hoff,  Baraet,  801. 
C.  P. 

*  Append,  to  Tidd  Prac  9  Ed.  Chap. 
XXXIII.  §  9;  and  see  Tidd  Prac.  9  Ed. 
757,  8. 

*  Forbes  v.  Crow,  1  Meeson  &.  W. 
465. 

'  Grojean  v.  Manning,  2  Tyr.  Rep. 
725.  2  Cromp.  &  J.  685.  S.  C. ;  and  see 
8  Tyr.  Rep.  820.  (6.)  Wardle  v.  Acfcland, 


8  ly.  Rep.    819.   2  DowL  Rep.  28. 

a  a 

'  Stewart  9.  Abraham,  2  Dowl  Rep. 
709.  per  Alderton,  B. 

^  FeU  P.  Tyne,  6  DowL  Rep.  246;  and 
see  Ranger  v,  Bligb,  id,  285. 

1  2  LiL  P.  R.  84.  87.  612.  615.  617. 
Anon.  8  Salk.  862,  S.  R.  M.  4  Ann. 
(c).  K.  B.  Diggs  v.  Price,  Barnes,  818. 
a  P. ;  and  see  Tidd  Prac.  9  Ed.  760,  61. 

k  R.  H. 2  W.  IV.  «g. 1. 5  70.  8Bam. 
&  Ad.  884.  8  Bing.  298.  2  Cromp.  &  X 
187. 

1  Dodson  V.  Taylor,  2  Str.  1055. 

"  King  V.  Pippet,  1  Durnf.&  E.  695. 

■  Imp.  C.  P.  6  Ed.  888.  (a.) ;  and 
Tidd  Phic.9  Ed.  48^.  761. 
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And  now,  by  a  general  rule  of  all  the  coiurts  %  **  no  rule  for  a  trial  by  Rule  for,  mi. 
proviso  shall  be  necessary."  neceostry. 

In  the  Common  Pleas>  if  no  notice  of  trial  bad  been  gives,  the  de-  When  such  trial 
fendant  could  not  formerly  have  tried  the  cause  by  proviso  the  same  ^^^ 
term,  in  London  or  Middlesex ;  but  afterwards  he  might  have  taken  it 
by  proviso^  according  to  law  ^ :  and  where  notice  of  trial  had  been 
given,  it  waa  not  necessary  that  a  whole  term  should  intervene, 
before  the  cause  was  tried  by  proviso ;  but  it  might  have  beeo  so 
tried  in  the  next  term  after  notice  of  trial  ^ :  And  now,  by  a  general 
rule  of  all  the  courts  ^,  "  no  trial  by  proviso  shall  be  allowed*  in  the 
same  term  in  which  the  default  of  the  plaintiff  has  been  made." 

The  course  and  practice  of  the  court  referred  to  by  the  statute  Eptry  of  issue 
14»  Geo.  II.  c,  17,  is  that  which  before  regulated  the  trial  by  proviso ;  wu^^^as  In*^ 
and  as  the  defendant  could  not  have  had  such  trial,  until  after  the  <^^  ^^  nonsuiu 
issue  was  entered  of  record  ^,  and  the  plaintiff  had  been  guilty  of 
laches  ^^  so  neither  till  then  was  he  entitled  to  judgment  as  in  case  of 
nonsuit^:  But/ by  a  general  rule  of  all  the  courts s,  «  no  entry  of  the 
issue  shall  be  deemed  necessary,  to  entitle  a  defendant  to  move  for 
judgment  as  in  case  of  a  nonsuit."    This  rule  has  not*  it  seems,  made 
any  alteration  in  the  time  for  nK>ving  lor  judgment  as  in  case  of  a 
nonsuit ;  but  the  time  remains  exactly  as  it  was  before  ^  ;  the  only 
efiect  of  the  rule  being  to  save  the  necessity  of  entering  the  issue  \ 
And  where  the  defendant  had  unnecessarily  misled  the  plaintiff  to 
enter  the  issue,  it  was  holden  that  this  would  not  prevent  his  after- 
wards moving  for  judgment  as  in  case  of  a  nonsuit  K 

In  the  King's  Bench  ^^  and  Exchequer^,  the  defendant  might  for-  Motion  for  costs 
merly  have  moved  the  court  for  costs  for  not  proceeding  to  trial,  and  ?"^  ^**^toJ'T^^ 


*  R.  H.  2  W.  IV.  ng.  1.    5  71.  S 

Btrn.  &  Ad.  884. 8  Bing.  298.  2  Cromp. 
&J«18& 

*>  R.  M.  1654.  §  21.  C.  P. 

*  Williams  v.  Jones,  Barnes,  295.  Cas. 
Pr.  C.  P.  101.  Pr.  Reg.  897.  S.  C ;  and 
see  Tidd  Prttc.  9  Ed.  761. 

*  R,  H.  2  W.  IV.  reg.  I.  §  71.  S 
Bam.  &  Ad.  884.  8  Biag.  29&  2  Cromp. 
&  J.  186. 

*  Jnte^  462. 

'  I^iggs  v-  Price!»  Barnes,  818;  and 
see  Tidd  JPnc.  9  Ed.  764. 

«  R.  H.  2  W.  IV.  r^.  I.  §  70.  8 
Bam.  &  Ad.  S84.  8  Biog.  298.  2  Cromp. 
&  J.  187. 


^  Williama  v.  Edwards,  8  Dowl.  Rep. 
188,  4.  1  Cromp.  M.  &  R.  588.  5  Tyr. 
Rep.  177.  S.  CperParit,  B. 

>  Sarjeant  (or  Saigeant)  su  Joo«8,  2 
DowL  Rep.  420.  7  Leg.  Obs.  258.  S.  C 
per  LkOedale,  J. 

^  TViaods  v.  GoldsDith,  1  Bos.  Sl  P. 
89.  (a.) ;  and  see  Morgan  n.  Bidgood,  1 
Price,  61,.  2.    Mioiham  (or  Ldngham)  v. 
Langliom,  7  Taunt  476.  1  Moore^  251.' 
S.C. 

1  Law  V.  Travis,  Wightw.  65.  Morgan 
v.Bidgood,  1  Price,  61.  Fisber  ou  Hodglchi. 
son,  2  Pricey  90.  Hodrin  v.  Beid,  (or 
Dockett  V.  Reed,)  1  Cromp.  &  J.  466.  1 
TVr-  R«IV  S86.  S.  C. 
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judgment  ns  in     afterwards  for  judgment  as  in  case  of  a  nonsuit ;  and  it  was  a  rule  of 

the  King's  Bench,  not  to  give  costs,  unless  a  separate  motion  was 
made  for  them :  hut  he  could  not  have  moved  for  judgment  as  in  case 
of  a  nonsuit,  and  costs  for  not  proceeding  to  trial,  at  the  same  time  *; 
nor,  after  moving  for  the  former,  was  he  in  general  allowed  to  apply 
for  the  latter  ^,  In  the  Common  Pleas,  a  defendant^  who  moved  for 
costs  for  not  proceeding  to  trial,  could  not  have  judgment  as  in  case 
of  a  nonsuit,  for  the  same  default,  either  in  the  same  or  a  subsequent 
term  ^  ;  though  it  seems  he  might  have  had  such  judgment,  after  the 
issue  was  entered,  for  a  subsequent  default  ^ :  and,  after  moving  for 
judgment  as  in  case  of  a  nonsuit,  he  was  not  allowed  to  move  for 
costs  for  not  proceeding  to  trial  ®.  The  defendant  therefore,  in  that 
court,  must  have  made  his  election,  either  to  move  for  costs  for  not 
proceeding  to  trial,  or  for  judgment  as  in  case  of  a  nonsuit :  and  in 
practice,  it  was  usual  for  him  to  move  for  the  latter  ;  upon  which,  if 
the  court,  on  shewing  cause,  granted  further  time  to  the  plaintiff,  it 
was  generally  on  the  condition  of  his  paying  costs  for  not  proceeding  to 

By  rule  of  HU,    trial  ^     And  now,  by  a  general  rule  of  all  the  courts  ?,  "  no  motion  for 

2  W  IV  .  .  . 

judgment  as  in  case  of  a  nonsuit  shall  be  allowed,  after  a  motion  for 

costs  for  not  proceeding  to  trial,  for  the  same  default ;  but  such  costs 
may  be  moved  for  separately,  (i.  e.)  without  moving  at  all  for  judg- 
ment as  in  case  of  a  nonsuit,  or  after  such  motion  is  disposed  of:  or 
the  court,  on  discharging  a  rule  for  judgment  as  in  case  of  a  nonsuit, 
may  order  the  plaintiff  to  pay  the  costs  for  not  proceeding  to  trial ; 
but  the  payment  of  such  costs  shall  not  be  made  a  condition  of  dis- 
charging the  rule."  Under  the  above  rule,  it  was  deemed  irregular 
to  move  for  judgment  as  in  case  of  nonsuit,  afler  a  motion  for  costs 
of  the  day  for  not  proceeding  to  trial,  for  the  same  default,  though 
the  motion  for  such  costs  was  made  before  the  rule  came  into  opera- 
tion \  But  if,  after  a  motion  for  the  costs  of  the  day,  for  not  pro- 
ceeding to  trial,  the  plaintiff  suffers  another  term  to  elapse,  without 
giving  notice  of  trial,  that  has  been  considered  as  a  new  default, 
which  entitles  a  defendant  to  move  in  the  next  term,  for  judgment  as 


'  Earl  of  Leicester  v.  Wooden,  M.  21 
Geo.  II.  K.  B. 

t>  HuUuck  on  Costs,  2  Ed.  406. 

'  Ogle  V.  Moffit,  Barnes,  316.  Clarke 
V,  Simpson,  4  Taunt.  691. 

'  Clarke  v,  Simpson,  4  Taunt  591. 

^  Id.  Urid,  Mimhara  (or  Lingham)  v. 
Langhom,  7  Taunt  476.  1  Moore^  251. 

s.a 

'  Jordaine  v.  Sharpen  2  H.  Blac.  280. 


JoUiflev.  Morris,  1  Bos.  &F.  88.  Clarice 
V.  Simpson,  4  Taunt  592.  (a.) ;  and  see 
Tidd  Ptac.  9  Ed.  759.  769. 

8  R.  H.  2  W.  IV n?^.  1.569.  SBam. 
&  Ad.  S8S,  4.  8  Bing.  298.  2  Cromp.  & 
J.  187. 

*^  Omardon  v.  Snelling,  1  DowL  Rep. 
873.  4  Leg.  Obs.  418.  S.  C.;ier  TaunUm^ 
J. ;  and  see  Palgrave  v.  Justin,  1  Har.  & 
W.  868. 
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in  case  of  a  nonsuit  *.  So,  in  a  country  cause,  where  the  plaintiff 
makes  default  in  not  proceeding  to  trial  at  the  assizes  pursuant  to  his 
notice,  and  the  defendant,  in  the  next  term,  without  moving  for  judg- 
ment as  in  case  of  a  nonsuit,  merely  applies  for  costs  for  not  proceed- 
ing to  trial,  and  the  plaintiff  again  makes  default^  by  not  giving  notice 
of  trial  for  the  next  assizes,  the  defendant  has  been  holden  to  be  enti- 
tled to  move  for  such  judgment  ^.  This  rule,  however,  does  not  enable 
the  court,  where  a  rule  for  judgment  as  in  case  of  a  nonsuit  for  not 
proceeding  to  trial  4s  made  absolute,  to  grant  the  defendant  the  costs 
of  the  day,  on  disposing  of  that  motion  <^.  In  the  Exchequer,  on  a 
motion  for  costs  for  not  proceeding  to  trial,  the  plaintiff  is  not  excused 
by  an  offer  to  refer  the  cause,  made  after  the  commission  day  ^. 

If  a  pauper  give  notice  of  trial,  and  do  not  proceed,  or  be  otherwise  Pauper  may  be 
guilty  of  improper  conduct,  the  court,  we  have  seen  ®,  will  order  him  ^^  "^?  *® 
to  be  dispaupered,  and  until  this  were  done,  they  would  not  formerly  not  proceeding 
have  made  any  rule  about  costs :  But,  by  a  general  rule  of  all  the  courts  %  ^^^  dispaupered. 
**  where  a  pauper  omits  to  proceed  to  trial  pursuant  to  notice  or  an 
undertaking,  he  may  be  called  upon  by  a  rule  to  shew  cause,  why 
he  should  not  pay  costs,  though  he  has  not  been  dispaupered." 


Previously  to  the  law  amendment  actif,  trials  by  the  country  were  at  Trial  of  iaiuei 
bary  or  nisi  prius  only :  But  now,  by  the  above  act  \  it  is  enacted,  that  ^g^^^'law* 
**  in  any  action  depending  in  any  of  the  superior  courts  of  common  law  «nendment  act. 
"  at  Westminster^  for  any  debt  or  demand  in  which  the  sum  sought  to 
*'  be  recovered,  and  indorsed  on  the  writ  of  summons^  shall  not  exceed 
^'  twenty  pounds,  it  shall  be  lawful  for  the  court  in  which  such  suit  shall 
"  be  depending,  or -any  judge  of  any  of  the  said  courts,  if  such  court 

or  judge  shall  be  satisfied  that  the  trial  will  not  involve  any  difficult 

question  of  fact  or  law,  and  such  court  or  judge  shall  think  fit  so  to 
''  do,  to  order  and  direct  that  the  issue  or  issues  joined  shall  be  tried 
'*  before  the  sheriff  of  the  county  where  the  action  is  brought,  or  any 
<<  judge  of  any  court  of  record  for  the  recovery  of  debt  in  such 

county ;  and  foY  that  purpose  a  writ  shall  issue^  directed  to  such  sheriff*, 


<c 


*  Dyke  v,  Edwards,  2  DowL  Rep.  53.  *  Ante,  241. 

^  Hyde  o.  Gardner,  1  Dowl.  Rep.  880.  '  R.  H.  2  W.  IV.  reg.  I.  $  1 10. 3  Bam. 

Roberts  o,  Richards,  4  L^.  Obs.  283.  dt  Ad.  390.  8  Bing.  305.  2  Cromp.  &  J. 

S.  C.  jMr  Tmmtant  J. ;  but  see  Moseley  199. 

V.  Clark,  2  Dowl.  Rep.  66.  temb.  contra,  ■  3  &  4  W.  I V.  c.  42. 

^  Jobnson  o.  Smith,  1  Dowl.  Rep.  421.  >>  §  17. 

4  Leg.  Obs.  267.  S.  C.  />»■  Taunton^  J.  *  The  words  '*  or  judge"  seem  to  have 

'  Eaton  v.  Shuckbargh,  2  DowL  Rep.  been  here  accidentally  omitted,  4  Moore  & 

«24.  9  Leg.  Obs.  28.  S.  C.  Excheq.  S.  172,  3.  />»•  Tmdtdy  Ch.  J. 
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Construction  of 
act»  tnd  deci. 
sionB  tbereon. 


'*  commandiog  him  to  try  such  issue  or  issues,  by  a  jury  to  be  summoned 
<'  by  him»  and  to  return  such  writ,  with  the  finding  of  the  jury  thereon 
**  indorsed,  at  a  day  certain,  in  term  or  in  vacation,  to  be  named  in 
'*  such  writ ;  and  thereupon  such  sheriff  or  judge  shall  summon  a 
"  jury,  and  shall  proceed  to  try  such  issue  or  issues."  And  there  is  a 
similar  clause  in  the  late  act,  for  improving  the  practice  and  proceedings 
in  the  court  of  Common  Pleas  of  the  county  palatine  of  Lancaster  *• 

The  provisions  of  the  law  amendment  act,  respecting  the  trial  of 
issues  before  the  sheriff  &c.  are  confined  to  actions  for  the  reco- 
very of  debts  or  demands,  in  which  the  sum  sought  to  be  recovered, 
and  indorsed  on  the  writ  of  summonsy  does  not  exceed  20L  It  there- 
fore applies  only  to  actions  for  debts  and  pecuniary  demands,  for 
sums  not  exceeding  that  amount,  and  not  to  actions  of  tort  ^  And  it 
was  determined  in  one  case  S  that  the  court  or  a  judge  has  no  power 
to  reduce  the  amount  indorsed  upon  a  writ  of  mmmons^  so  as  to  make 
the  cause  triable  by  the  sheriff.  But  it  was  afterwards  holden,  that 
where  a  cause  is  proper  to  be  tried  by  the  sheriff,  under  the  writ  of 
trial  acty  but  by  mistake  a  larger  sum  is  indorsed  on  the  writ  than  the 
plaintiff  claims,  and  than  is  allowed  by  the  act,  the  court  will  allow 
the  writ  to  be  amended  ^.  And  it  seems  that  the  court  will  not  set 
aside  a  trial  before  the  sheriff,  on  the  ground  that  the  case  was  not 
within  the  statute,  at  the  instance  of  the  party  who  obtained  the  order 
for  the  writ  of  trial  ®.  The  application  for  a  writ  of  trial  may  be 
made  either  to  a  judge  at  chambers,  or  to  the  court :  and  it  seems  that 
when  an  application  has  been  made  to  a  judge  at  chambers,  who  has 
refused  to  make  the  order,  the  court  will  not  entertain  the  application, 
although  the  party  might,  under  the  act,  have  come  before  the  court 
in  the  first  instance  '» 

In  pursuance  of  the  above  act,  if  the  court  in  which  the  suit  is  de- 
for  trial  of  Miues,  p^^^g^  or  any  judge  of  a  superior  court,  is  satisfied  upon  hearing 
tained.  counsel,  or  the  attomies  or  agents  for  both  parties,  that  the  sum  sought 

to  be  recovered  does  not  ejcceed  twenty  pounds,  and  that  the  trial  will 
not  involve  any  difficult  question  of  fact  or  law,  they  will  make  a  rule 


Rule  or  order 


*  4  &  5  W.  IV.  c.  62.  §  80. 

^  Watson  V.  Abbot,  2  Cromp.  &  M. 
150.  4Tyr.Rep.64.  2DowL  Rep.  216. 
S.  C;  but  lee  Price  o.  Morgan,  2 
Heeson&W.  68.      ^ 

^  Trotter  o-Baia,  1  ScoU,  40S.  1  Bing. 
N.  R.616.  SDowl  Rep.  407. 1  Hodges, 
23.  9  Leg.  Obs.  414.  S.  C ;  and  see 
Edge  V.  Shaw,  4  DowL   Rep.  189.    2 


Cromp.  M.  &R  416.  S.  C 

*  Edge  0.  Shaw,  4  DowL  Rep.  189.  8 
Cromp.  M.  &  R  416.  S.  C.  Frodsfaam 
V.  Round,  4  DowL  Rep.  669.  1  Har.  & 
W.  667.  n  Leg.  Obs.  S2S,  4.  S.  Cper 
Pott6tonf  J. 

*  Price  V.  Morgan,  2  Meeson  &  W.  68. 
'  Davies  9.  Lloyd,  1  Tyr.  &  G.  28.  4 

DowL  Rep.  478.  S.  C 
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or  order  for  trial  of  the  issue  or  issues  joined  therein,  before  the  she- 
riff of  the  county  where  the  action  is  brought,  or  any  judge  of  a  court 
of  record  for  the  recovery  of  debt  in  such  county ;  and  that  a  writ 
issue,  directed  to  such  sheriff  or  judge,  for  trial  thereof  accordingly. 
An  affidavit  is  sometimes  required  by  the  court  or  a  judge,  in  sup- 
port of  the  application  for  a  rule  or  order  for  a  writ  of  trial » ;  but  it 
is  commonly  granted,  without  an  affidavit,  by  summons  and  order  ^  at 
a  judge's  chambers.     The  writ  of  trial  is  directed  to  the  judge  of  the  Direction  and 
court  of  record  in  those  places  in  which  there  is  a  court  of  record,  ^^^ 
and  to  the  sheriff  where  there  is  no  such  court  ^ :  And  where  a  writ 
of  trial  was  directed  to  the  mayor  of  Colchestevy  and  the  cause  was 
tried  by  his  deputy,  the  court  refused  to  set  aside  the  proceedings,  on 
a  suggestion  that  the  cause  ought  to  have  been  tried  by  the  mayor 
himself;  it  not  appearing  that  the  officer  had  no  authority  to  appoint 
a  deputy «.     This  writ  begins  by  stating  that  the  plaintiff  had  im- 
pleaded the  defendant,  in  the  court  from  which  it  issued,  in  an  action 
on  promises,  (or  of  debt,  &c.  as  the  case  may  he;)  and  after  settmg 
forth  the  declaration,  plea,  and  issue  or  issues  joined,  and  that  the 
sum  sought  to  be  recovered,  and  indorsed  on  the  writ  of  summons, 
does  not  exceed  201,  and  that  it  is  fitting  that  the  issue  or  issues 
should  be  tried  before  the  sheriff  or  judge  to  whom  it  is  directed, 
commands  the  said  sheriff  or  judge,  that  he  summon  twelve  free  and 
lawful  men,  duly  qualified  according  to  law,  who  are  in  no  wise  akin 
to  the  plaintiff  or  to  the  defendant^  who  shall  be  sworn  truly  to  try 
the  issue  or  issues  joined  between  the  parties,  and  that  he  proceed  to 
try  such  issue  or  issues  accordingly  ;  and  when  the  same  shall  have 
been  tried  in  manner  aforesaid,  that  he  make  known  to  the  court  what 
shall  have  been  done  by  virtue  of  the  writ,  with  the  finding  of  the 
jury  thereon  indorsed,  on  the  return  day  ^. 

The  writ  of  trial  is  engrossed  on  parchment ;  and,  by  a  general  rule  Sealing  and 
of  all  the  courts  «,  "  shall  be  sealed  only,  and  not  signed."   This  writ  is  1!1I5J^^«'  *° 
issued  in  like  manner  as  the  writ  of  inquiry  in  ordinary  cases  ^ ;  and  t'^^wn. 
should  be  delivered  to  the  sheriff,  two  clear  days  at  least  before  the 
time  appointed  for  its  execution,  folded  up,  and  indorsed  with  a  state- 
meitf  of  the  court  in  which  the  action  is  brought,  the  names  of  the 

*  For  the  form  of  this  affidavit,  when  R.  PL  H.  4  W.  IV.  Sched.  No.  5.  Append, 
necessary,  see  Append,  to  Tidd  Suju  18S8,  Pott,  §  6. ;  and  see  Append,  to  Udd  StqK 
p.  SOT.  18SS,  p.  SOS. 

*  Id.  807.  b.  •  R.  Pr.  H.  4  W.  IV.  reg,  19.  6  Barn. 
^  Clarkv.  Marner|4Moore  &S.  171.       &  Ad.   Append,   xvn.  10  Ring.  456.  2 

2  Dowl.  Rep.  774.  S.  C.  Cromp.  &  M.  6. 

*  For  the  form  of  the  writ  of  trial,  see  '  Ante,  297. 

II  H  2 
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Issue. 


Form  of. 


Notice  of  trial, 
Ac. 


Judgment  as  in 
case  of  nonsuit. 


parties,  nature  of  the  writ^  and  time  and  place  when  and  where  the 
issues  are  to  he  tried,  specifying  the  hour  of  the  sitting  of  the 
court  precisely  ^ ;  and  the  sheriff  will  thereupon  summon  a  jury,  for  the 
execution  of  the  writ ;  and  the  parties  should  subpoena  their  witnesses* 
and  prepare  for  trial.  In  causes  to  he  tried  before  the  sheriff,  &c. 
the  issue  must>  however,  be  previously  made  up  and  delivered^  as  in 
other  cases  ^.  The  form  of  the  issue' (which  is  set  forth  in  the  sche- 
dule annexed  to  the  statuto]:y  rules  of  pleading  S)  is  similar  to  that 
where  the  cause  is  to  be  tried  at  nisi  prtus^  to  the  end  of  the  plead- 
ings ;  after  which  it  concludes  with  the  award  of  the  writ  of  trial,  as 
stated  in  a  former  chapter  ^ :  And  if  the  issue  has  been  made  up  and 
delivered  before  the  order  for  trial,  an  order  should  be  obtained  for 
its  amendments  The  notice  of  trial'  (which  should  he  such  a 
notice  as  the  defendant  would  have  been  entitled  to,  in  case  the  issue 
or  issues  were  to  be  tried  hefore  a  judge  at  nisi  prius  ',)  states  the 
time  and  place  when  and  where,  and  before  whom,  they  are  to  be 
tried ;  and  should  state  the  hour  of  the  sitting  of  the  court  precisely, 
as  indorsed  on  the  writ ;  and,  before  it  is  given,  the  hour  should  be 
settled  at  the  sheriff's  office,  to  prevent  the  inconvenience  of  detaining 
the  jury  for  a  considerable  time,  with  the  uncertainty  of  the  appear* 
ance  of  the  parties :  But  if  a  notice  of  trial  be  given  for  a  day  not 
fixed  for  trying  issues,  it  is  a  nullity,  and  no  ground  for  moving  to  set 
it  aside  ^.  If  either  party  propose  to  attend  by  counsel  in  the  sheriff's 
court  oi  London^  or  other  court  of  record,  he  should  give  notice  thereof 
to  his  adversary,  or  he  will  not  be  allowed  for  it  in  costs. 

If  the  plaintiff  do  not  proceed  to  trial  in  due  time,  the  defendant  may 
move  for  judgment  as  in  case  of  a  nonsuit,  as  well  where  the  issue  is 
directed  to  be  tried  before  the  sheriff,  as  where  it  comes  on  at  the 
sittings  or  assizes  K  This  motion  is  made  in  the  same  manner,  and 
governed  by  the  same  principles,  as  the  motion  for  judgment  as  in 
case  of  a  nonsuit  in  ordinary  cases  ^:  And  therefore,  where  notice  of 
trial  has  been  given,  the  defendant  may  move  for  judgment  as  in  case 


*  Append,  to  Tldd  Sup.  18SS,  p.  909. 
»>  Arden  i>.  Garry,  2  Scott,  188. 

*  R.  PL  H.  4  W.  IV.  Sched.  No.  4. 
Append.  FoOj  §  4. 

•»  Chap.  XXX.  Ante,  448,  4. 

*  Peel  V,  Ward,  6  Dowl.  Rep.  169.  IS 
Leg.  Obs.  231.  Ward  v.  Peel,  1  Meeson 
&  W.  748.  S.  C.     Ante,  444. 

'  Append,  to  Tidd  Sup.  1888.  p.  809. 

*  As  to  this  notice,  see  Tidd  Prac.  9 
Ed.  758,  Ac. 


^  Arden  o.  Gany,  2  Scott,  188. 

*  Begbie  v.  Grenyille,  2  DowL  Rep. 
288;  and  see  Walls  {or  Halls)  v.  Red. 
mayne,  2  Dowl.  Rep.  608.  8  Leg.  Obs. 
881.  S.  C.  per  TaurUcn,  J.  Horwood  «. 
Roberts,  2  Doid.  Rep.  584.  9  Leg.  Obs. 
80.  S.  C.  Madddey  (or  Maddy)  «. 
Batty,  8  DowL  Rep.  205.   9  Leg.  Obt. 

1 10.  s.  a 

k  Ward  V.  Krank,  9  Leg.  Obs.  261. 
per  Patteton,  J. 
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of  a  nonsuit,  in  a  tonm  cause,  the  next  term  after  issue  joined  * ;  or, 
in  a  country  cause,  the  next  term  after  the  first  assizes  \  But  the 
motion  can  in  no  case  be  made  the  same  term  in  which  issue  is 
joined  ^ :  and  unless  notice  of  trial  has  been  given,  it  cannot  be 
made  in  a  town  cause,  until  the  second  term  after  issue  joined  ^, 
nor,  in  a  country  cause,  till  the  next  term  after  the  second  assizes  ®. 
Where  issue  was  joined  on  the  22d  July^  and  the  defendant  took  out 
a  summons,  calling  on  plaintiff  to  try  before  the  sheriff  in  a  fortnight, 
and  a  judge  granted  an  order  accordingly,  the  court  held  first, 
that  the  judge  had  no  power  to  make  such  an  order ;  secondly,  that 
a  motion  for  judgment  as  in  case  of  a  nonsuit  in  Michaelmas  term, 
was  premature ;  and  lastly,  that  that  motion  having  been  made  on  the 
faith  of  a  judge's  order,  which  was  overturned  by  the  decision  of  the 
court,  the  rule  for  judgment  as  in  case  of  a  nonsuit  should  be  dis- 
charged, without  costs  ^.  And  where  a  peremptory  undertaking  is 
given,  on  discharging  a  rule  for  judgment  as  in  case  of  a  nonsuit,  the 
court  will  require  the  plaintiff  to  proceed  to  trial  in  a  reasonable  time, 
to  be  regulated  by  the  practice  of  the  sheriff's  courts.  It  seems  PuttmgofftriaL 
that  the  under-sheriff,  under  the  writ  of  trial  act,  has  no  power  to 
postpone  the  trial  of  a  cause ;  but  the  application  must  be  made  to  a 
judge  ^ :  and  where  it  was  made  to  the  under-sheriff,  filter  the  jury 
were  sworn,  on  the  ground  of  the  absence  of  a  material  witness,  and 
refused,  the  court  would  only  grant  a  new  trial  on  payment  of  costs  ^. 
If  a  new  trial  from  the  sheriff's  court  has  been  granted,  at  the  in-  Trial  by  promom 
stance  of  the  plaintiff,  who  afterwards  neglects  to  retry  the  cause^ 
the  defendant  must  take  down  the  record  hj  provisoK 


*  Walld  {or  Halls)  v.  Redmayne,  S 
Dowl.  Rep.  508.  8  Leg.  Obs.  831.  S.  C. 
per  Taunton,  J.  Mullins  v,  Bisbop,  8 
Dowl.  Rep.  557.  8  Leg.  Obs.  428.  S.  C 
Maddeley  (or  Madely)  v.  Batty,  S  Dowl. 
Rep.  205.  9  Leg.  Obs.  1 10.  S.  C. 

*>  Horwood  V.  Roberts,  2  Dowl.  Rep. 
5S4.  9  Leg.  Obs.  SO.  S.  C  Banks  v. 
Wright,  3  Dowl.  Rep.  14.  9  Leg.  Obs. 
206.'  S.  C.  Ward  v.  Kranlc,  9  Leg.  Obs. 
ib\,per  PaUeion,J. 

"^  Begbie  v.  Grenville,  2  Dowl.  Rep. 
2S&  per  Bayley,  B. 

'  Horwood  V.  Roberts,  2  Dowl.  Rep. 
534. 

*  Butterwortb  v.  Crabiree,  3  Dowl.  Rep. 
184.  1  Cromp.  M.   &  R.   519.   5  Tyr. 


Rep.  149.  S.  C.  ;>«•  Parke,  B.  Harle  f». 
Wilson,  1  Gale,  139.  3  DowL  Rep.  658. 
10  Leg.  Obs.  222.  S.  C. 

f  Wright  V.  Skinner,  1  Tyr.  &  G.  69. 
2  CroRip.  M.  &  R.  746.  4  Dowl.  Rep. 
727.  12  Leg.  Obs.  157.  S.  C. 

'  Mullins  V.  Bishop,  2  Dowl.  Rep. 
557.  a  Leg.  Obs.  428.  S.  Cjter  PaUeaony 
J.  Banks  v.  Wright,  3  DowL  Rep.  14.  9 
Leg.  Obs.  206.  S.  C  per  LUtledale,  J. ; 
and  see  Williams  v.  Edwards,  3  Dowl. 
Rep.  660.  10  Leg.  Obs.  222.  S.  C. 

^  Packham  v.  Newman,  3  Dowl.  Rep. 
165.    5  ly.  Rep.  215.     1  Cromp.  M.  & 
R.  584.     0  Leg.  Obs.  173.  S.  C. 
.    >  Corone  v.  Garment,  1  Hodges^  74. 
Day   V.    Day,  1  Meeson  &  W.  39.     1 
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Non$uit. 
Verdict 


Powers  of  she- 
riflC  &c.  as  to 
amendment  on 
trial. 


Return  to  writ 
of  trial. 


Proceedings 
thereon.  * 


New  trial. 


On  a  writ  of  trial,  the  sheriff  has  the  same  power  of  directing  a 
nonsuit t  as  a  judge  at  nisi  priits  in  an  ordinary  case  K  And  the  ver- 
dict of  a  jury,  on  trial  of  the  issue  or  issues,  is  declared  by  the 
act  ^  to  be  *'  as  valid,  and  of  the  like  force,  as  a  verdict  of  a  jury  at 
nisi  prius ;  and  the  sheriff  or  his  deputy,  or  judge,  presiding  at 
the  trial  of  such  issue  or  issues,  shall  have  the  like  powers,  witli  re- 
spect to  amendment  on  such  trial,  as  are  thereinafter  given  to  judges 
at  nisi  prius.*'  An  under-sheriff  is  holden  to  be  justified  in  laying 
down  a  rule,  that  no  person  but  a  barrister,  or  an  attorney,  shall 
appear  as  the  advocate  of  a  party>  on  a  writ  of  trial  <^. 

On  the  return  day  of  the  writ  of  trial,  the  sheriff  is  required 
thereby,  to  make  known  to  the  court,  what  he  shall  have  done  by  vir- 
tue thereof,  with  the  finding  of  the  jury  thereon  indorsed  ^,  that 
judgment  may  be  given  thereupon  ^.  And  at  the  return  of  such  writ, 
the  act  directs  that  "  costs  shall  be  taxed,  judgment  signed,  and  exe- 
cution issued  forthwith,  unless  the  sheriff,  deputy,  or  judge,  before 
whom  such  trial  shall  be  had,  shall  certify'  under  his  hand,  upon 
such  writ,  that  judgment  ought  not  to  be  signed,  until  the  defendant 
shall  have  had  an  opportunity  to  apply  to  the  court  for  a  new  trial, 
or  a  judge  of  any  of  the  said  courts  shall  think  fit  to  order  '  that 
judgment  or  execution  shall  be  stayed,  until  a  day  to  be  named  in 
such  order."  ^  And  there  is  a  similar  clause  in  the  late  act,  for  improv- 
ing the  practice  and  proceedings  in  the  court  of  Common  Pleas  of 
the  county  palatine  of  Lancaster  K 

Where  a  certificate  is  granted  by  the  sheriff  or  judge  before  whom 
the  trial  is  had,  or  a  judge's  order  obtained  for  staying  judgment  or 
execution,  the  unsuccessful  party  may  move  the  court  above  to  set 
aside  a  nonsuit  or  verdict,  and  have  a  new  trial ;  or,  with  the  per- 
mission of  the  judge  before  whom  the  cause  was  tried,  but  not  other- 
wise \  to  set  aside  the  verdict,  and  enter  a  nonsuit  K  But  the  absence 
of  a  witness  is  no  ground  for  a  new  trial ' :  the  application  ought  to 
be  made  to  postpone  the  trial  K    Apd  the  non-production  of  a  pro- 


Tyr.  A  G.  SU.  1  Gale,  403.  4  Dowl. 
Rep.  740.  S.  C. 

*  Watson  V,  Abbot,  2  Cromp.  &  M.  150. 
4Tyr.  Rep.  64.  2  DowL  Rep.  215.  S.  C. 

»»  Stat.  3 &  4  W.  IV.c.  42.  §  18. 

"^  Tribe  V.  Wingffield,  2  Meeson  &  W. 
128. 

^  For  the  form  of  the  indorsement  of  a 
nonsuit  or  verdict,  on  the  writ  of  trial,  see 
R.  PI  H.  4  W.  IV.  Sched.  No.  6,  7. 
Append.  PoU,  §  6,  7;  and  see  Append,  to 


Tidd  Sup,  1833,  p.  310. 

•  Ante,AG7. 

f  Append,  to  TMSup.  1883,  p.  300. 

«  Id.  ib. 

^  Stat.  3  &  4  W.IV.c.  42.  §  IS. 

>  4&5W.  IV.  e.6S.§21. 

^  Ricketts  v.  Burman,  (or  Bird,)  4  DowL 
Rep.  578.  11  Leg.  Obs.  259.  S.  (X 

1  Edwards  v.  Dignam,  2  Dowl.  Hep. 
642 ;  and  see  Henning  «l  Samad,  2  DowL 
Rep.  766.  3  Moore  &  8.  8ia  &  C 


OF   TRIALS   BEFORE  SHERIFF^  &C. 


471 


misaory  note  at  a  trial  before  the  secondary,  where  the  action  is 
brought  upon  it,  is  no  ground  for  moving  for  a  new  trial>  unless  the 
objection  to  its  non-production  was  taken  at  the  time  *•     The  rule 
which  forbids  a  motion  for  a  new  trial,  when  the  amount  is  under  ftOL 
except  for  mis-direction  of  the  judge,  does  not  apply  to  trials  before 
the  sheriff,  under  the  writ  of  trial  act^*.     It  is  a  rule,  however,  that  no 
new  trial  will  be  granted  on  the  ground  of  the  verdict  being  against 
evidence,  where  the  verdict  is  for  less  than  5^^     But  where,  in  an 
action  tried  under  a  writ  of  trial,  upon  a  promissory  note  for  two 
guineas,  in  which  the  requisites  of  the  statute  17  Geo.  III.  c.  SO. 
had  not  been  complied  with,  the  under-sheriff  directed  the  jury  to 
find  for  the  defendant,  and  the  jury  on  bringing  in  their  verdict  aaid 
*  we  find  that  the  money  is  due,  but  there  is  an  informality  in  the 
note,'  the  court  held,  that  if  the  verdict  were  not  so  clear  that  it 
could  be  entered  for  the  defendant,  it  amounted  to  a  perverse  ver- 
dict ;  and  a  new  trial  was  granted,  although  the  sum  was  under  5L^ 
Where  an  action  was  tried  before  the  sheriff,  under  the  above  act, 
and  the  jury  gave  20L  for  the  debt,  and  10s.  for  interest,  it  seemed 
that  the  verdict  was  bad,  qiuHtd  the  lOs.^     But  where,  upon  the  trial 
of  an  issue  before  the  sheriff,  in  an  action  of  debt  on  bond,  a  va- 
riance appeared  between  the  bond  as  stated  in  the  declaration  and  the 
bond  produced  in  evidence,  the  penalty  in  one  being  260Z.  and  in  the 
other  200L  but  the  sheriff  refused  to  nonsuit,  and  the  plaintiff  ob- 
tained a  verdict,  the  court  refused  a  rule  for  a  new  trial  on  the 
ground  of  the  variance,  though  no  amendment  had  been  made,  nor 
the  facts  found  specially,  as  directed  by  the  24th  section  of  the 
act '. 

In  order  to  move  for  a  new  trial  of  a  cause  tried  before  the  sheriff,  Motion  for. 
the  party  applying  should  in  general  produce  a  copy  of  the  under- 
sheriff's  notes,  verified  by  affidavit^;  or  an  affidavit  stating  a  refusal 
by  the  under-sheriff  to  give  a  copy  of  his  notes,  and  bringing  before 
the  court  the  facts  proved  at  the  trial  8 ;  and  also,  in  cases  where  no 


*  Henn  {or  Hann)  v.  Neck,  S  Dowl. 
Rep.  168.  9  Leg.  Obs.  17S.  S.  C. ;  and 
for  decisions  on  writs  of  trial,  see  id,  248. 

*»  Taylor  o.  Helps,  6  Bam.  &  Ad.  1068. 
Edwards  o.  Dignam,  2  DowL  Rep.  648 ; 
but  see  Henning  v.  Samuel,  S  Moore  &  S. 
818.    8  DowL  Rep.   766.  S.    C.   temb. 

'  Packham  v.  Newman,  1  Cromp.  M. 
&  R.  585.  5  Tyr.  Rep.  815.  S.  C. 
^  Owen  V.  Pugb,  1  Tyr.  &  G.  86. 


*  Burleigh  v.  Kingdom,  8  DowL  Rep. 
S51.  8  Cromp.  &  M.  476.  4  Tyr.  Rep. 
369.  S.  C. 

'  Hill  o.  Salter,  {or  Salt,)  8  DowL  Rep. 
880.  8  Cromp.  &  M.  480.  4  Tyr.  Rep. 
871.  S.  C. 

'  Hall  V.  Middlecon,  4  Ner.  &  M.  868. 
1  Har.  &  W.  7.  S.  C. ;  and  see  Johnson 
V.  Wells,  8  DowL  Rep.  868.  8  Cromp.  & 
M.  488.  4  Tyr.  Rep.  870.  7  L^.  Obs. 
884.  S.  C.    Hdlings  v.  Stevens,  4  Tyr. 
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counsel  has  been  retained  to  conduct  the  cause,  or  defence,  in  the 
court  below,  an  affidavit  setting  forth  the  cause  or  nature  of  the  ap- 
plication*. The  affidavit,  verifying  the  sheriff's  notes,  need  only 
state  that  the  paper  annexed  contains  the  notes  sent  by  the  sheriff 
to  the  court  ^ :  and  it  is  not  necessary,  on  applying  for  a  new  trial, 
to  state  the  pleadings  in  the  affidavits  ;  for  the  writ  of  trial,  like  the 
postea  in  an  action  which  has  been  tried  before  a  judge,  is  assumed  to 
be  in  court  ^.  If  the  motion  be  made  by  counsel  engaged  at  the 
trial,  the  court,  under  special  circumstances,  will  not  require  the  pro- 
duction of  the  sheriff's  notes  ^ :  and  where  they  have  been  delivered 
to  one  of  the  judges,  neither  party  is  entitled  to  them,  for  the  pur- 
pose of  making  a  motion  for  a  new  trial®.  All  motions  to  set 
aside  verdicts  obtained  in  causes  tried  before  sheriffs,  or  judges  of 
inferior  courts  of  record,  pursuant  to  the  above  statute,  shall  come  on 
for  hearing  as  motions  in  the  ordinary  course,  and  not  be  set  down  in 
the  new  trial  paper  ^.  The  sheriff's  notes,  however,  need  not  be 
filed  <:  and  where  they  were  produced  on  moving  for  a  new  trial, 
but  the  rule  was  drawn  up  on  reading  the  affidavit  only,  and  not  on 
reading  the  sheriff's  notes,  it  was  holden  to  be  sufficient,  in  order  to 
save  expense ;  for  if  that  course  had  not  been  adopted,  the  opposite 
party  must  have  taken  office  copies  of  the  notes  \  In  a  case  tried 
before  the  sheriff,  the  court  refused  to  allow  a  motion  for  a  new  trial, 
after  the  fourth  day  of  the  term,  though  the  sheriff's  notes  had  not  been 
received  until  the^A  day,  when  the  motion  was  made '.  And  where 
a  new  trial  is  moved  for,  on  the  under-sheriff's  notes,  on  the  ground 
of  the  absence  of  evidence  to  warrant  the  verdict  of  the  jury,  it  is 
not  competent  for  the  other  party  to  use  affidavits  ^.     If  the  under- 


Rep.  270, 71. 1001.  Mansfield  v.  Brearey, 
1  Ad.  &  £.  847.  8  Nev.  &  M.  471. 
S.  C.  Bumey  v.  Mawson,  (or  Moxal,) 
1  Ad.  &  E.  848.  (a.)  8  Nev.  &  M.  472. 
(a.)  S.  C.  4  Moore  &  S.  484,  5.  Grainge 
V.  Shoppee,  (or  Strapper,)  2  DowL  Rep. 
644.  4  Tyr.  Rep.  1000.  8  Leg.  Obs.  477. 
S.  C.  Thomas  v.  Edwards,  1  Crorop. 
M.  &  R.  882.  Muppin  v,  Gillatt,  4 
Dowl.  Rep.  190.  10  Leg.  Obs.  882.  S.  C. 

*  Resolution  of  the  Judges,  4  Moore  & 
S.^5. 

^  Hellings  v.   Stevens,  4  Tyr.   Rep. 
1001. 

*  MiUigan  v.  Thomas,  1  Tyr.  &  G. 
184.    2  Cromp.  M.  &  R,  766.  1  Gale, 


820.    4  DowL  Rep.  878.  11  Leg.  Oba. 
462.  S.  C. 

^  Bamett  v.  Glossop,  8  Dowl  Rep. 
626. 

*  Vickers  v.  Cock,  8  DowL  Rep.  492. 

'  Resolution  of  the  Judges^  4  Moore  & 
S.  486. 

'  Mansfieki  v,  Brearey,  1  Ad.  &  £.  847. 
8  Nev.  &  M.  471.  S.  C. 

^  Stephens  v.  Pell,  (or  Tell,)  2  DowL 
Rep.  629.  2  Cromp.  &  M.  710.  9  Leg* 
Obs.  28,  9.  S.  C.  per  Parke,  B. 

<  Anon.  1  Har.  &W.  146. 

^  Jones.v.  Howell,  4  Dowl.  Rep.  176  ; 
and  see  Doe  d.  Johnson  v.  Baytup^  1  Har. 
&  W.  270. 
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•faerifif  do  not  furnish  his  notes  of  the  trial  in  proper  time,  the  conrt 
will  allow  further  time  for  making  the  motion  for  a  new  trial  *.  And 
if  they  are  withheld  after  the  court  has  required  their  production,  he 
may  be  compelled  to  pay  the  expenses  caused  to  the  parties  by  their 
non-production  ^ ;  but  he  is  not  answerable  for  his  agent's  conduct  in 
withholding  them,  unless  it  be  shewn  that  the  latter  acted  under  his 
direction  • 

If  the   proceedings  are  not    stayed  by  the    certificate  of  the  Taadngcosti, 
sheriff  or  judge  before  whom  the  trial  is  had,  or  by  a  judge's  order  for  jJJSj^ctI'* 
staying  judgment  or  execution,  the  plaintiff,  we  have  seen  °,  may 
forthwith  tax  his  costs,  sign  judgment,  and  issue  execution.  >  And 
where,  upon  a  trial  under  the  act,  the  plaintiff  having  obtained  a  ver« 
diet,  got  his  costs  taxed,  and  signed  judgment  on  the  same  day,  the 
court  held  that  the  judgment  was  regular  ^.     A  sheriff,  or  judge  of  Deciaoos  as  to 
an  inferior  court,  to  whom  a  cause  is  sent  by  writ  of  trial,  has  no  «o^on*SEB«. 

'  ^  '  c.  6.  and  court 

power  of  certifying,  to  deprive  the  plaintiff  of  costs,  pursuant  to  the  ofrequeatt'acta. 

43  Eliz.  c.  6.  §  2  *  :  and  a  debt  reduced  below  40«.  by  a  set-off,  on 

a  trial  before  the  under-sheriff,  is  not  within  the  jurisdiction  of  the 

court  of  requests'  acts  ^     But  where  the  plaintiff  did  not  recover  5L 

in  a  case  within  the  provisions  of  the  London  court  of  conscience  act, 

(39  &  40  Geo.  III.  c.  civ.  §  12.)  he  was  not  entitled  to  costs  s.    And  a 

defendant,  by  consenting  to  a  cause  being  tried  before  the  sheriff, 

under  the  writ  of  trial  act,  knowing  at  the  time  that  he  was  liable 

to  be  sued  for  the  debt  in  a  local  court  only,  does  not  thereby 

waive  his  right  to  claim  costs  from  the  plaintiff,  upon  his  recovering 

less  than  51^. 


*  Thomas  o.  Edwards,  2  DowL  Rep. 
664.  4  Tyr.  Rep.  835.  1  Cromp.  M.  & 
K  382.  S.  C.  Anon.  1  Har.  &  W.  146. 
Morris  v.  Handey,  id.  (a.) 

^  Metcalf  V.  Parry,  3  DowL  Rep.  98.  9 
Leg.  Obs.  220.  S.  C. ;  and  see  Same  o. 
8ame»  2  DowL  Rep.  589.  9  Leg.  Obs. 
61.  S.  C. 

<  AfOej  470. 

'  MicboUs  V.  Chambers,  2  DowL  Rep. 
693.  1  Crompb  ft  M.  385.  4Tyr.Repi 
836.  S.  C. 

*  Waxdroper  v.  Richardson,  1  Ad.  &  S. 
75.  3  Nev.  &  M.  839.  S.  C. ;  and  see 
Gnnt  o.  Ramsey,  11  Leg.  Obs.  307. 
Claridge  o.  Smitb,  4  DowL  Rep.  588.  1 
Har.  &  W.  667.  S.  C. 

'  Jenkinson  o.  Morton,  (or  Norton,) 
1  Meeson  &  W.  800.  1  Tyr.  &  G.  676. 


5  DowL  Rep.  74. 12  Leg.  Obs.  115,  16. 
S.  C. ;  and  see  Bailey  v.  Chitty,  2  Meeson 

6  W.  28.    5  DowL  Rep.  307.    13  Leg. 
Obs.  110,  11.S.C. 

■  Kidd  t;.  Mason,  3  DowL  Repu  85. 
Some  V,  Same,  id.  96.  9  Leg.  Obs.  235. 
S.  C.  Bond  V,  Bailey,  3  DowL  Rep. 
808.  1  Gale,  162.  2  Cromp.  M.  &  R. 
246.  10  Leg.  Obs.  331, 2.  S.  C;  and  see 
Godson  V.  Lloyd,  4  DowL  Rep.  157.  1 
Gale^  244.  10  Leg.  Obs.  462.  S.  C 
Croad  o.  Harris,  4  DowL  Rep.  616.  1 
Har.  &  W.  657.  11  Leg.  Obs.  436.  S.C 
Bernard  v,  Tmrner,  1  Meeson  &  W.  580. 
Turner  ti.  Barnard,  5  DowL  Rep.  170. 
12  Leg.  Obs.  246,  7.  S.  C;  but  see 
Stat  5  &  6  W.  IV.  c  xciy. 

k  Shaw  V.  Gates,  4  DowL  Rep.  720  ; 
and  see  /VK,  Cbap.  XL. 
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Proyisions  of 
Stat.  1  W.  IV. 
c  7.  extended 
to  judgments 
and  executions 
upon  writs  of 
trial. 


Motion  in  ar- 
rest of judg. 
ment. 

Entry  of  Judg- 
ment 


ti 


u 


There  is  sl  proviso  in  the  law  amendment  act  S  that  ''  all  and  every 
'*  the  provisions  contained  in  the  statute  made  and  passed  in  the  first 
**  year  of  the  reign  of  his  present  majesty,  intituled, '  An  act  for  the 
**  more  speedy  judgment  and  execution,  in  actions  brought  in  his 
**  majesty's  courts  of  law  at  Westminster,  and  in  the  court  of  Common 
**  Pleas  of  the  county  palatine  of  Lancaster,  and  for  amending  the  law 

as  to  judgment  on  a  cognovit  actionem,  in  cases  of  bankruptcy  \* 

shall,  so  far  as  the  same  are  applicable  thereto^  be  extended  and  ap- 
"  plied  to  judgments  and  executions  upon  writs  for  the  trials  of  issues, 
"  in  like  manner  as  if  the  same  were  expressly  re-enacted  therein." 
And  upon  this  protnso,  the  court  will,  in  the  next  term^  entertain  a 
motion  to  vacate  and  arrest  a  judgment  signed  in  vacation  ^ 

In  entering  judgment  on  the  roll,  after  trial  before  the  sheriff, 
&c.  the  issue  is  first  copied ;  after  which  the  entry  proceeds  with  the 
sheriff's  return  to  the  writ  of  trial,  (copying  it,)  and  concludes  with 
the  judgment  of  the  court,  whether  it  be  for  the  plaintiff  on  a  verdict, 
or  for  the  defendant  on  a  verdict  or  nonsuit.  The  form  of  a  judg- 
ment for  the  plaintiff,  is  given  in  the  schedule  annexed  to  the  statu- 
tory rules  of  pleading  ^ ;  and  may  be  easily  applied  to  other  cases. 


•S&iW.IV.  C.48.  §  19. 
«»  Stot  1  W.  IV.  c.  7.   jInU,  294,  6. 
*  Pyke  V.  Glendinning,  8  DowL  Rep. 
611.  per  Pattewn,  J. 


<!  R.  Pi:  H.  4  W.  IV.  Scbed.  No.  8. 
Append.  Pott,  §  8 ;  and  see  Append,  to 
Udd  JPrtic.  9  Ed.  310, 1 1, 12. 


CHAP.  XXXIV. 


Qf  the  Record  of  Nisi  Prius^  Jury  Process,  Special 

Juries,  and  Views. 

JL  HE  record  of  nwi  pnm  contains  an  entry  of  the  declaration  and  Record  <tf  mn 
pleadings,  and  the  issue  or  issues  joined  thereon,  with  the  award  of  contenti. 
the  venire  faciaSf  as  in  the  issue  made  up  and  delivered  to  the  defend- 
ant's attorney,  or  his  agent ;  and  is  in  the  nature  of  a  commission  to 
the  judges  at  nisi  prius,  for  the  trial  of  the  cause.     It  formerly  hegan  Placiia,\n  K.B. 
with  the  placita,  or  style  of  the  court,  of  the  term  issue  was  joined ; 
and,  in  the  King's  Bench,  afler  the  award  of  the  venire  facias,  there  was 
always  a  second  placita,  of  the  term  in  or  after  which  the  cause  was 
tried  * :  But  in  the  Common  Pleas,  there  was  no  second  placita,  where  In  C.  P. 
the  parties  went  to  trial  the  same  term  issue  was  joined,  unless  on  the 
death  or  change  of  a  chief  justice  ^.     And  now,  hy  the  form  given  in  Aboliihed. 
the  schedule  annexed  to  the  late  statutory  rules  of  pleading  ^  the 
placita  are  directed  to  be  omitted ;  and  after  copying  the  issue  or 
issues  intended  to  be  tried,  to  the  end  of  the  award  of  the  venire 
fcuAas^  the  record  concludes  with  an  entry  called  the  jurata,  (which,  Jurata. 
by  another  statutory  rule  ^,  is  directed  to  be  still  retained,)  stating 
that  on   the   teste  of  the  distringas  or   habeas  corpora,   the  jury 
between  the  parties  is  respited  until  the  return  day  thereof,  unless 
the  chief  justice,  or  judges  of  assize,  shall  first  -come  on  the  first  day 
of  sittings,  or  commission  day  of  assizes,  according  to  the  form  of 
the  statute,  &c.  for  default  of  the  jurors,  because  none  of  them  did 
appear :  and  the  sheriff  is  required  to  have  the  bodies  of  the  said 
jurors  accordingly. 

*  Append,  to  Tldd  Prac,  9  Ed.  Chap.  9.   Andas  to  the  record  of  mn  prms  and 

XXXIV.  §  1.  its  contents,  and  by  whom  made  up^  Aec, 

^  Gilb.  C.  P.  80,  81.  1  Cromp.  S  Ed.  prevbusly  to  the  aboTe  rules,  see  Tidd 

229.  2  Wms.  Saund.  6  Ed.  263.  (8.) ;  and  Prac  9  Ed.  776,  6,  7.    Append,  thereto^ 

see  'ndd  Prac.  9  Ed.  775.  Chap.  XXXIV.  5  1,  2.  ^ 

«  R.  Pt  H.  4  W.  IV.  Sched.  No.  2.  «  R.  PL  Gfen,  H.  4  W,  IV.  «g.  2.  6 

5  Bam.  &  Ad.  Append,  xi.    10  Bing.  Bam.  &  Ad.  Append.  tL  lOBing.  464.  2 

478. 2  Cromp.  &  M.  28.  Append,  post,  §  Crompi  &  M.  1 1. 


476  OF   TH&  JURY   PROCESS. 

After  Judgponent        Formerly,  if  there  had  been  a  plea  in  abatement,  upon  which  a  re- 
U^^H^!"^^^       ^pondeat  ouster  was   awarded^  and  afterwards  the  defendant  had 

pleaded  in  chief,  it  was  necessary  to  enter  the  plea  in  abatement  and 
judgment  of  respondeat  ouster,  in  making  up  the  issue,  as  well  as  the 
plea  in  chief* :  And  where  they  were  entered  in  the  plea  roll,  but 
omitted  in  the  record  of  nisi  prius,  the  court  on  that  ground  arrested 
the  judgment ;  the  record  of  nisi  prius  not  appearing  to  be  in  the 
same  cause  \  Afterwards,  a  rule  was  made  in  the  King's  Bench,  that 
for  the  future,  a  copy  of  the  plea  in  chief  only  should  be  entered  and 
paid  for<^:  and  agreeably  thereto,  where  the  plea  in  abatement,  and 
judgment  of  respondeat  muter,  were  omitted  in  the  plea  roll,  the  court 
held  the  omission  to  be  immaterial ;  particularly  as  the  defendant  had 
accepted  and  paid  for  the  issue  ^.  And  now,  since  the  late  statutory 
rule  of  H.  4  W.  IV.  reg,  15.  %  it  is  not  necessary  to  enter  upon  the 
nm  prius  record,  a  plea  in  abatement,  and  judgment  of  respondeat 
CosUofpass-  otf^^er  thereupon '.  By  the  practice  of  the  courts  of  King's  Bench 
iDg  reco  ^^^  Exchequer,  a  plaintiff  has  not  a  right  to  enter  and  pass  his 

record,  immediately  after  issue  joined  and  notice  of  trial  given,  so 
as  to  make  the  defendant  pay  the  costs  of  it ;  but  it  is  in  the  discre- 
Retealing  re-       tion  of  the  master  to  allow  such  costs  or  not,  as  he  thinks  fit  ^,     In 

causes  which  stand  over  from  one  sitting  or  assizes  to  another,  the 
record  should  be  regularly  resealed,  previously  to  the  sittings  or 
assizes  to  which  they  stand  over ;  or  in  default  thereof^  the  causes 
cannot  be  tried  \ 


cord. 


Teste  and  return       The  writ  of  venire  facias  juratores^  being  the  first  process  for  con- 
o^ventrefaoM,   ygjij^g  a  jury,  was  formerly  tested  on  the  first  day  of  the  term,  in  or 

after  which  the  cause  was  to  be  tried ;  and  was  made  returnable  on 
some  day  before  the  trial,  being  a  general  return  day  or  day  certain^ 
according  to  the  previous  proceedings :  If  in  a  country  cause,  the 
venire  by  original  was  made  returnable  on  the  last  general  return  day, 

*  Anonymous,  7  Mod.  51.  Anon.    1  Nev.   &  M.  437.    I  Har.  &  W.  480. 

Salk,  5.  S.  C. 

^  Doberteen  v.  Chancellor,  1  Ld.  Raym.  ■  M^Kune    (or  Keen)    o.    Smith,    8 

329.  Carth.  447.   6  Mod.  399.    18  Mod.  Meeson  &  W.  85.   5  DowL  Rep.  286. 

189.  S.  C.  S.  C. 

'  Anonymous,  7  Mod.  61.   Anon.  1  "  R.  £.  S3  Geo.  III.  R.  M.  6  Geo. 

Sa1k.fi.  IV.  K.  B.     Crowder  o.  Rooke,  S  WOs. 

'  Comb  V.  Pitt,  3  Bur.  168S ;  and  see  1 44.  C  P. ;  and  see  Chandler  v.  Bes- 

Tidd  Prac.  9  Ed.  781.  wald,  5  Dowl.  Rep.  311.     Tidd  Prac.  9 

.•  AniCtUS,  Ed.  776. 

f  Pepper  v.  Whalley,  4  Ad.  &  £.  90.  5 


u 
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or^  if  by  bUlf  on  the  last  day  of  the  tenn  before  the  assizes ;  and  the 
dUtringaSf  or  habeas  corpora^  was  tested  on  the  quarto  die  post  of  the 
return  by  originalf  or  by  bill  on  the  return  of  the  venire ;  and  made 
returnable  on  the  first  general  return  day  or  day  certain  in  term  time, 
after  the  trial  ^  But,  by  the  statute  3  &  4  W.  IV.  c.  67.  ^  reciting 
that  by  the  existing  law,  and  the  practice  of  the  courts  of  common 
law  at  Westminster^  actions  may  be  brought,  and  issues  proceed  to 
trial  and  final  judgment  in  vacationt  notwithstanding  the  cause  of 
action  may  have  arisen  subsequent  to  the  then  preceding  term,  and 
jury  process  was  by  law  tested  in  term  time  only ;  it  was  enacted^  that 
**  from  and  afler  the  passing  of  that  act,  the  writ  of  ventre  facias  jurO" 

tores  may  be  tested  on  the  day  on  which  the  same  shall  be  issued, 

and  be  made  returnable  forthwith ;  and  that  the  writ  of  distringas 
**juratoreSf  or  habeas  corpora  juratorum,  may  be  tested  in  term  or  vaca^ 
**  f ton,  on  a  day  subsequent  to  the  teste  of  the  writ  of  venire  facias 
"juratores :  Provided  always,  that  when  any  trial  is  to  be  had  at  6ar, 
"  the  writ  of  venire  facias  juratores  shall  be  made  returnable  as  here- 
"  tofore." 

In  the  Common  Pleas  at  Lancaster^  by  a  late  act  for  improving  the  In  C.  P.  at 
practice  and  proceedings  in  that  courts  "every  writoivenirefaciasjura^ 
"  tores^  issued  out  of  the  same  court,  shall  bear  date  on  the  day  next 
*<  preceding  the  first  commission  day  of  each  assizes,  unless  such 
"  commission  day  shall  be  on  a  Monday,  and  then  on  the  Saturday  pre- 
"  ceding;  and  every  writ  of  habeas  corpora  juratorum  shall  bear  date 
*'  on  the  day  of  the  return  of  the  venire  facias  juratores.** 

By  thestatutesdGeo.il.  c.  25.  §8. and  6  Geo.  £V.c.50.§15.apanel  Wantofoanel 
is  required  to  be  annexed  to  the  writ  of  habeas  corpora  or  (Ustringas,  con-  ^rmgfu^  ^ 
taining  the  names  of  the  jurors,  with  their  places  of  abode  and  addi- 
tions ;  upon  which  statutes  it  has  been  holden,  that  the  want  of  a 
panel  to  a  writ  of  distringas  juratores,  is  error  ;  and  the  defect  is  not 
cured  by  the  statutes  of  jeofails  ^.  But  where  one  panel  only  is  an- 
nexed to  the  writs  of  venire  facias  and  distringas  juratores,  it  is  no 
ground  of  error  ®. 


•  IMPrac  9Ei  781.    And  asto  *  4&6W.  IV.c.  62.  §38. 

juiy  process  in  general,  see  itf.  777 ;  the  <*  Rogers  o.  Smith,  8  Nev.  Si  M.  760. 

qualification,  disqualification,  and  exemp-  1  Ad.  &  £.  772.  S.  C. 

tionofJuiorSyicL  782;  the  mode  of  return-  *   Green  (or  Archbold)    v.   Smith,  6 

iag  common  juries,  id.  785;  and  of  strik-  Dowl  Rep.  174.  I  Meeson  &  W.  740. 

ing  special  juries,  id.  787.  12  Leg.  Obs.  196.  S.  C. 


b 


§«. 
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OF   SPECIAL  JURIES. 


Diacharging 
rule  for  special 
Juzy)  in  K.  B. 


In  C.  P. 


Special  juiy, 
when  aUowed  or 
not,  in  C.  P. 


Costa  of  special 
jury. 

Bj  Stat  6  Geo. 
IV.  c.  50. 


In  the  King's  Bench,  when  a  rule  for  a  special  jury  has  been  ob« 
tained  for  the  mere  purpose  of  delay  %  it  is  usual  to  move  the  court, 
on  an  c^ffidaoit  of  the  circumstances,  for  a  rule  to  shew  cause,  why  the 
rule  for  a  special  jury  should  not  be  discharged ;  which  the  court  will 
make  absolute,  on  an  affidavit  of  service,  unless  good  cause  be  shewn 
to  the  contrary  \  In  the  Common  Pleas,  it  was  not  formerly  usual, 
as  in  the  King's  Bench,  to  move  the  court  for  a  rule  to  shew  cause  why 
the  rule  for  a  special  jury  should  not  be  discharged :  But  if  delay 
were  suggested  as  the  motive  for  the  application,  and  not  satisfactorily 
denied,  the  practice  seems  to  have  been  for  the  court  to  direct  the 
cause  to  be  tried  by  a  special  jury,  within  the  term  <',  unless  such 
terms  were  offered  as  would  obviate  the  objection^;  and  giving 
judgment  of  the  term  was  not  in  all  cases  satisfactory.  In  that 
court,  the  defendant  was  allowed  to  have  a  special  jury  upon  certain 
terms  favourable  to  the  plaintiff,  after  the  cause  had  stood  for  trial  by 
a  common  jury  during  a  whole  sittings,  and  had  been  twice  post- 
poned at  the  iifstance  of  the  defendant  *•  And  the  court  reifused  to 
discharge  the  rule  for  a  special  jury^  on  the  ground  that  the  defendant 
had  obtained  it  in  January  1831,  and  up  to  the  Michaelmas  term  fol- 
lowing had  omitted  to  strike  the  jury,  although  the  cause  stood  for 
trial  in  July  ^.  But  the  court  discharged  a  rule  for  a  special  jury, 
where  it  had  not  been  duly  acted  on,  and  appeared  to  have  been  ob- 
tained for  the  purpose  of  delay  s. 

It  was  formerly  holden,  that  the  fees  for  itriking  a  special  jury, 
should  be  paid  by  the  party  applying  for  it ;  but  that  the  other  ex- 
penses of  the  trial  should  abide  the  event  of  the  suit^:  But,  by  the 
statute  6  Geo.  IV.  c.  ^0. '  "  the  person  or  party  who  shall  apply  for 
^*  a  special  jury,  shall  pay  the  fees  for  striking  such  jury,  and  all  the 
**  expenses  occasioned  by  the  trial  of  the  cause  by  the  same ;  and 
"  shall  not  have  any  further  or  other  allowance  for  the  same,  upon 
**  taxation  of  costs,  than  such  person  or  party  would  be  entitled  unto, 
«  in  case  the  cause  had  been  tried  by  a  common  jury ;  unless  the 


*  Maltfay  V.  Moses,  1  Chit  R.  469,  90. 
^  Udd  Pnc,  9  Ed.  794,  6. 

'  Blozam  v.  Brown,   4  Taunt  470. 
,    Briggs  tK  Dixon,  4  Moore,  414.    Tripp 
0.  Pstmore,  ixL  470. 
'  Briggs  0.  Dixon,  4  Moore,  414. 

*  Thome  v.  Marquess  of  Londonderry, 
SBing.  26.  1  Moore  &  S.  62.  S.  C 

'  Andrews  o.  Thornton,  (or  Thomson,) 
8  Bing.64.  1  Moore  &  S.  S9.  3  Leg.  Obs. 
149,60.  S.  C. ;  and  seeTidd  Prac.9  Ed. 


796. 

■  Stanbury  o.  Gillett,  9  Bing.  319.  2 
Moore  &  S.  397.  S.  C. 

"  Say.  Costs,  181.  Hamelton  o.  Styles 
and  Wilks  o.  Eames,  2  Str.  1080.  Eyles 
o.  Smart,  Cas.  Pr.  C  P.  138.  Barnes^ 
123.  S.  C ;  and  see  TIdd  Prac  9  Ed. 
792. 

1  $  84. ;  and  see  stat  24  Geo.  II.  c. 
18.  S  1. 
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**  judge^  before  whom  the  cause  is  tried,  shalli  immediately  after  the 
**  verdict^  certify  mider  his  hand>  upon  the  back  of  the  record,  that 
**  the  same  was  a  cause  proper  to  be  tried  by  a  special  jury."  This 
provision,  however,  did  not  apply  to  cases  in  which  the  plaintiff  had 
been  nonsuited  * :  and  it  being  deemed  expedient  that  the  judge  should 
have  such  power  of  certifying,  as  well  when  a  plaintiff  is  nonsuUed^  as 

when  he  has  a  verdict  against  him,  it  was  enacted  by  the  law  amend-  By  law  amend- 

DifiDt  acta 

ment  act^,  that  "  the  said  provision  of  the  statute  6  Geo.  IV.  c.  50, 
"  and  every  thing  therein  contained,  shall  apply  to  cases  in  which 
''  the  plaintiff  shall  be  nonsuited^  as  well  as  to  cases  in  which  a  verdict 
**  shall  pass  against  him." 


In  actions  o£  waste,  and  trespass  ^ruare  clausum  Jregit,  the  necessity  Itule  for  view, 
for  a  view  in  general  appears  on  the  face  of  the  pleadings  ;  and  in 
other  cases,  the  motion  for  it  had  become  a  motion  of  course  in  the 
King's  Bench,  requiring  only  counsel's  signature  ;  upon  which  a  rule 
of  court  was  drawn  up  in  term  time,  or  a  judge's  order  in  vacation. 
In  the  Common  Pleas,  it  was  said,  that  a  rule  for  a  view  was  never 
granted,  without  an  affidavit,  in  any  case,  except  in  an  action  of 
waste^ ;  and  therefore,  in  other  cases,  an  application  must  have  been 
made  for  the  rule,  to  the  court  in  term  time,  or  to  a  judge  in  vacation, 
on  an  affidavit  of  the  circumstances  ^.  But,  by  a  general  rule  of  all 
the  courts  *,  **  the  rule  for  a  view  may  in  all  cases  be  drawn  up  by 
the  officer  of  the  court,  on  the  application  of  the  party,  without  affi- 
davit, or  motion  for  that  purpose."  The  costs  of  a  view  are  not  CoaUofyiew. 
allowed  in  the  Common  Pleas,  unless  the  writ  of  habeas  corpora  jura^ 
torum  contain  the  name  of  a  shewer  appointed  by  the  defendant,  as 
well  as  by  the  plaintiff^ 

•  Wood  V.  Grimwood.  10  Barn.  &  C.  *  B.  H.  8  W.IV.r^.  L  §  6S.  3Bani. 

689.  699.  6  Man.&  R.  628.  S.  C.  &  Ad.  888.  8  Biog.  897.  8  Cnm^  &  J. 

i»  8  &  4  W.  IV.  c  48.  §  S5.  186.    JnU,  889. 

^  Anon.  BameB,  467. ;  and  see  Red-  '  Taylor  v.  Thompioi^  7  Bing.  408.  6 

fern V.  Smith, 9 Moore» 407.  8Biig.868.  Moore&P.866.  1  PowL  Rep.  818. &  C ; 

S.  C  andieeTiddi^tt&9Bd.796. 

^  Tidd  iV«c  9  Sd.  486.  797. 


CHAP.  XXXV. 


Q^  Evidence,  and  Witnesses. 

How  eonfi.         J-N  the  present  Chapter  it  is  proposed  to  consider,  Ist,  the  recent 
^ered.  gulations,  as  to  the  admission  of  written  or  printed  documents,  &c. ;  Sdly, 

the  admissibility  of  interested  witnesses ;  and  3dly,  the  examination  of 

witnesses  on  interrogatories,  &c.     It  was  formerly  necessary  that  the 

copy  of  a  judgment,  writ,  or  other  jpuft/tc  document,  if  not  admitted  by 

the  adverse  party,  should  be  proved  at  the  trial  by  the  person  making 

such  copy;    and  the  handwriting  to  or  execution  of  any  written 

instrument  stated  upon  the  pleadings,  must  also  have  been  proved,  if 

not  admitted,  by  the  attesting  witness,  or  other  person  acquainted  with 

Expense  of  wit-    such  handwriting,  or  execution*:   But  this  practice  being  attended 

c^  of  judg-      ^^^  great  and  unnecessary  expense  to  the  parties,  it  was  ordered  by 

nient,  &c  a  general  rule  of  all  the  courts  \  that  *<  the  expense  of  a  witness, 

called  only  to  prove  the  copy  of  any  judgment,  writ,  or  other  puhUc 

document,  shall  not  be  allowed  in  costs,  unless  the  party  calling  him 

shall,  within  a  reasonable  time  before  the  trial,  have  required  the 

adverse  party,  by  notice  in  writing  ^,  and  production  of  such  copy» 

to  admit  such  copy ;  and  unless  such  adverse  party  shall  have  refused 

Haodwriting  to,    or  neglected  to  make  such  admission."     And  by  another  rule  ^  it  is 

i^aailns^i^     ordered,  that  "  the  expense  of  a  witness,  called  only  to  prove  the 

meat  handwriting  to,  or  the  execution  of,  any  written  instrument  stated 

upon  the  pleadings,  shall  not  be  allowed,  unless  the  adverse  party 
shall,  upon  summons  *  before  a  judge,  a  reasonable  time  before  the 
trial,  such  summons  stating  therein  the  name,  description,  and  place 
of  abode  of  the  intended  witness,  have  neglected  or  refused  to  admit 
such  handwriting,  or  execution ;  or  unless  the  judge,  upon  attendance 

•  Tidd  IVoc.  9Ed.  948.  <  R,  H.  2  W.  IV.  ng.  VII.  S  B«n. 
i>  R.  H.  8  W.  IV.  reg,  VI.  SBarn.  &      &  Ad.  S98.  SBiog.  807.  8  Croinp.ft  J. 

Ad.  898.   8  Bing.  807.   8  Cromp.  db  J.      801. 

801.  •  Append,  to  Tidd  Stq>.  1888,  p.  115. 

*  Append,  to  Tidd  Sup.  1888,  p.  115. 
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before  him,  shall  indorse  upon  such  summons,  that  he  does  not  think 
it  reasonable  to  require  such  admission." 

By  the  law  amendment  act*,    reciting  that   it  is  expedient  to  Power  of judgeg 
lessen  the  expense  of  the  proof  of  written  or  printed  documents,  or  1?,"*^^  t*^'*" 
copies  thereof,  on  the  trial  of  causes ;    it  is  enacted,  that  *<  it  shall  admission  of 
"  and  may  be  lawful  for  the  judges  of  the  superior  courts  of  common  S^d»cument^  ' 
"  law  at  Westminster^  or  any  eight  or  more  of  them,  of  whom  the  *'*^- 
•*  chief  of  each  of  the  said  courts  shall  be  three,  at  any  time  within 
**Jive  years  after  that  act  shall  take  effect,  to  make  regulations,  by 
"  general  rules  or  orders,  from  time  to  time,  in  term  or  in  vacation, 
^  touching  the  voluntary  admission,  upon  an  application  for  that  pur- 
"  pose,  at  a  reasonable  time   before  the  trial,  of  one  party  to  the 
**  other,  of  all  such  written   or  printed  documents,  or  copies  of 
*'  documents,  as  are  intended  to  be  offered  in  evidence  on  the  said 
trial,  by  the  party  requiring  such  admission,  and   touching  the 
inspection  thereof  before  such  admission  is  made,  and  touching  the 
**  costs  which  may  be  incurred  by  the  proof  of   such   documents 
or  copies  on  the  trial  of  the  cause,  in  case  of  the  omitting  to  apply 
for  such   admission,  or   the  not  producing  of  such  document  or 
copies,  for  the  purpose  of  obtaining  admission  thereof,  or  of  the 
**  refusal  to  make  such  admission,  as  the  case  may  be,  and  as  to  the 
"  said  judges  shall  seem  meet ;  and  all  such  rules  and  orders  shall  be 
"  binding  and  obligatory  in  all  courts  of  common  law,  and  of  the 
"  like  force,  as  if  the  provisions  therein  contained  had  been  expressly 
"  enacted  by  parliament."     And  there  is  a  similar  clause  in  the  late 
act,   for  improving  the   practice   and   proceedings  in  the  court  of 
Common  Pleas  of  the  county  palatine  of  Lancaster  ^. 

In  pursuance  of  the  law  amendment  act,  a  rule  of  court  was  made  Rule  made  in 
by  all  the  judges  °,  by  which  it  is  oi  dered,  that  "  either  party,  after  ^""*?f® 
plea  pleaded,  and  a  reasonable  time  before  trial,  may  give  notice  to  Notice  of  inten- 
the  other,  either  in  town  or  country,  in  the  form  thereto  annexed,  f*°"  ^  adduce 

in  evidence, 

marked  (^.)^  or  to  the  like  effect,  of  his  intention  to  adduce  in  evi-  written  or 

dence  certain  written  or  printed  documents  ;  and  unless  the  adverse  P"°*^  ^°^"- 

*  meats. 

party  shall  consent,  by  indorsement  on  such  notice,  within  forty^eight  Summons  and 
hours,  to  make  the  admission  specified,  the  party  requiring  such  order,  in  case  of 
admission  may  call  on  the  party  required,  by  summons  to  shew  cause  mit  them. 

•  S  &  4  W.  IV.  c.  42.  §  16;  and  see  •>  Stet.  4  &  6  W.  IV.  c.  62.§  17. 

8  Rep.  C.  L.  Com.  17.  67.     And  as  to  ^  R-  Pr.  H.  4  W-  IV.  reg.  20.  6  Bam. 

written  evidence,  of  a  public  or  private  na-  &  Ad.  Append,    xvii.    10  Bing.  456.  2 

ture,  see  Udd  iVoc.  9  £d.  800,  &&  and  Cromp^  &  M.  6,  7. 
the  several  cases  and  authorities  there  re-  ^  Append.  Poat,  §  10. 

ferred  to. 
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before  a  judge,  why  he  should  not  consent  to  such  admission,  or 
in  case  of  refusal,  be  subject  to  pay  the  costs  of  proof;  and  unless 
the  party  required  shall  expressly  consent  to  make  such  admission, 
the  judge  shall,  if  he  think  the  application  reasonable,  make  an  order 
that  the  costs  of  proving  any  document  specified  in  the  notice,  which 
shall  be  proved  at  the  trial,  to  the  satisfaction  of  the  judge  or  other 
presiding  officer,  certified  by  his  indorsement  thereon,  shall  be  paid 
by  the  party  so  required,  whatever  may  be  the  result  of  the  cause  : 
Provided,  that  if  the  judge  shall  think  the  application  unreasonable,  he 

Time  for  inquiry  shall  indorse  the  summons   accordingly:    Provided  also,    that  the 

and  inspection.      •!  .  i..*/>**  •     ..*  i»^ij 

^  judge  may  give  such  time  for  inquiry,  or  examination  of  the  docu- 

ments intended  to  be  offered  in  evidence,  and  give  such  directions 
for  inspection  and  examination,  and  impose  such  terms  upon  the  party 

Judge*!  order      requiring  the  admission,  as  he  shall  think  fit :   and  that  if  the  party 

required  shall  consent  to  the  admission,  the  judge  shall  order  the 
same  to  be  made." 

Co«ts  of  prov-         And  it  is  thereby  further  ordered,  that  "  no  costs  of  proving  any 

pmiteddocu-'^      written  or  printed  document  shall  be  allowed  to  any  party  who  shall 

menu  not  to  be   have  adduced  the  same  in  evidence  on  any  trial,  unless  he  shall  have 

allowed,  to  parfy 

who  has  not        given  such  notice  as  aforesaid,  and  the  adverse  party  shall  have  refused 

given  such  no-  ^^  neglected  to  make  such  admission,  or  the  judge  shall  have  in- 
dorsed upon  the  summons,  that  he  does  not  think  it  reasonable  to 

Costs  of  appljca-  require  it:  and  that  a  judge  may  make  such  order  as  he  may 
'  think  fit,  respecting  the  costs  of  the  application,  and  the  costs  of  the 

production  and  inspection ;  and,  in  the  absence  of  a  special  order, 
the  same  shall  be  costs  in  the  cause." 

Decisions  on  the  On  this  rule,  the  plaintiff  paying  the  defendant  the  expenses  of  ex- 
amining a  judgment  and  other  documents  abroad,  an  order  was  made 
for  the  defendant  to  pay  the  expense  of  proving  them  at  the  trial, 
(such  proof  being  satisfactory  to  the  judge,  and  so  certified  by  him,) 
whatever  might  be  the  result  of  the  cause,  if  afler  such  examination 
the  defendant  did  not  admit  them  *.     And  if,  on  a  summons  to  admit 

« 

the  handwriting  of  the  defendant,  his  attorney  refuse  to  admit  it,  and 
the  usual  order  be  made,  the  judge  at  the  trial  will  certify  for  the 
costs  of  a  witness  who  is  called  to  prove  the  handwriting,  if  such 
witness,  on  his  examination  in  chief,  depose  to  no  other  fact  ^.  The 
court  however  has  not  jurisdiction  under  the  above  rule,  to  order  the 

'  Smith  V.  Bird,  S  Dowl  Rep.  641.  1  810.  2  Cromp.  M.   &  R.  26S.    5  Tyr. 

Hodges,  96.  S.  C.     And  as  to  what  shall  Rep.  788.   10  Leg.  Obs.  397,  8.  S.  C 

be  deemed  a  reasonable  notice,  to  allow  ^  Stracey  v.  Blake,  7  Car.  &  P.  i04. 

copies  to  be  given  in  evidence,  see  Tynn  ;wr  Ld.  JbingeTf  Ch.  B. ;  and  see  Same  r. 

(or  Tmn)  v,   Billingsley,  3  DowL  Rep.  Same,  1  Tyr.  &  G.  528. 
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admission  of  documents ;  but  if  a  judge  at  chambers  desire  parties 
coming  before  him  to  go  before  the  court,  they  will  be  heard,  though 
the  court  will  pronounce  no  judgment,  leaving  that  to  be  done  by  the 
judge  at  chambers  *. 

It  is  a  general  rule,  that  the  witnesses  should  be  such  as  are  not  in-  Witnesses  in- 
terested  in  the  event  of  the  suit*  :  but  in  order  to  render  the  rejection  ^n  account  of 

of  witnesses,  on  the  ground  of  interest,  less  frequent,  it  is  enacted  ^^^ct  admissi- 

®  '  ^         *  ble,  by  Stat.  8  & 

by  the  statute  3  &  4  W.  IV.  c.  42  <^,  that   "  if  any  witness  shall  be  4  w.  IV.  c.  42. 

"  objected  to  as  incompetent,  on  the  ground  that  the  verdict  or  judg- 
*'  ment,  in  the  action  in  which  it  shall  be  proposed  to  examine  him, 
**  would  be  admissible  in  evidence  for  or  against  him,  such  witness  . 
"  shall  nevertheless  be  examined ;  but  in  that  case  a  verdict  or  judg- 
**  ment  in  that  action,  in  favour  of  the  party  on  whose  behalf  he  shall 
"  have  been  examined,  shall  not  be  admissible  in  evidence  for  him,  or 
"  any  one  claiming  under  him ;  nor  shall  a  verdict  or  judgment 
**  against  the  party  on  whose  behalf  he  shall  have  been  examined, 
"  be  admissible  in  evidence  against  him,  or  any  one  claiming  under 
*•  him."  On  this  statute,  where  the  defendant  proved,  in  support  of  a  Decisions 
plea  of  payment,  the  payment  of  a  certain  sum  to  H.  the  plaintifiTs 
attorney,  on  the  plaintiff's  account,  in  answer  to  which  the  plaintiff 
tendered  H,aasL  witness  to  prove  that  the  defendant  afterwards  called 
upon  him,  and  got  the  money  back  again,  but  his  evidence  was  re- 
jected on  the  ground  of  his  being  interested,  and  the  defendant  ob- 
tained a  verdict,  the  court  held  that  the  witness  was  competent,  and 
that  the  evidence  ought  to  have  been  received  *.  And  if  a  right  of 
way  be  pleaded  for  the  inhabitant  householders  of  M.  to  fetch  water, 
an  inhabitant  householder  of  M.  may  be  examined  as  a  witness,  in 
support  of  this  plea  <^.  This  statute,  however,  does  not  make  the 
drawer  of  an  accommodation  bill  a  competent  witness  for  the  defendant, 
in  an  action  by  the  indorsee  against  the  acceptor  '.  So,  in  an  action 
against  a  carrier,  for  negligence  in  carrying  a  parcel,  the  carrier's  ser- 

*  Stracey  v.  Blake,  7  Car.  &  P.  404.  v.  Hudson,  1  Bing.  857.  and  Radburn  v. 

per  Ld.  Abmger^  Cb.  B. ;  and  see  Same  Morris,  4  Bing.  649. 
0.  Same,  1  l^r.  &  G.  528.  ^  Bowers  o.  Evans,  1  Meeson  &,  W. 

»»  Tidd  Prac.  9  Ed.  799.  814. 

^  §  86.     And  as  to  tbe   incompetency  *  Knight  v,  Woore,  7  Car.  &,  P.  858. 

of  witnesses,  on  the  ground  of  their  being  per  WilUams,  J. 

interested  in  the  event  of  the  suit,  see  tbe  '  Burgess  v.  Cuttill  (or  Cuthill,)  (]  Car. 

cases  of  Rex  v.  Bray,  Car.  temp.  Hardw.  &,  P.  888.  1  Moody  &  R.  315.  S.  C.pr 

358.      Abraham  V.  Bunn,  4  Bur.   8851.  Ld.  Lyndhurst,  Ch,  B. ;  and  see  Biss  v. 

Bent  t;.  Baker,  S  Dumf.  &  £.  87.    Smith  Mountain,  id,  SOS.  per  AUterton,  J. 
V,  Prager,  7  Dumf.  &  £.  60.  Doddington 
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vant  is  not  made  a  competent  witness  for  the  defendant  K  So,  in  an 
action  for  damage  done  to  th^  plaintiff's  horse  and  cart,  by  the  negli- 
gent driving  of  the  defendant's  servant,  the  i^intiff's  servant,  who 
was  driving  his  cart  at  the  time  of  the  accident,  is  not  a  competent 
witness  for  the  plaintiff,  without  a  release ;  and  the  statute  has  made 
no  alteration  in  the  law  on  this  point  ^.  In  these  cases  therefore,  the 
witness  cannot  be  examined,  without  a  release.  And  a  release  by  an 
individual  corporator  to  the  corporation,  of  all  his  interest  in  the  sub- 
ject matter  of  the  action,  will  not  render  him  an  admissible  witness, 
in  an  action  of  trespass  for  an  injury  done  to  the  corporation  land  ^. 
Name  of  witncM  By  the  same  statute^,  **  the  nante  of  every  witness  objected  to  as 
on  record.  "  incompetent,  on  the  ground  that  such  verdict  or  judgment  would  be 

**  admissible  in  evidence  for  or  against  him,  shall,  at  the  trial,  be  in- 
"  dorsed  on  the  record  or  document  on  which  the  trial  shall  be  had, 
"  together  with  the  name  of  the  party  on  whose  behalf  he  was  ex- 
**  amined,  by  some  officer  of  the  court,  at  the  request  of  either  party  ; 
"  and  shall  be  afVerwards  entered  on  the  record  of  the  judgment :  and 
"  such  indorsement  or  entry  shall  be  sufficient  evidence  that  such  wit- 
**  ness  was  examined,  in  any  subsequent  proceeding  in  which  the  ver- 
<'  diet  or  judgment  shall  be  offered  in  evidence." 


Witnesses  could       Before  the  statute  1  W.  IV.  c.  22.  great  difficulties  were  oflen  ex- 
bave  been  ex-      perienced,  from  the  impossibility  of  obtaining  the  personal  attendance 

amined  on  inter-  of  witnesses  at  the  trial.     Sometimes  it  was  found  that  thev  were 
rogatones,  &c.  ^  "^ 

without  consent    unable  to  attend,  by  reason  of  absence  in  foreign  countries ;  some- 
o  par  es.  times,  by  reason  of  dangerous  illness,  or  permanent  infirmity.     To 

prevent  a  failure  of  justice  from  any  of  these  circumstances,  the  courts 
of  law  frequently  availed  themselves  of  the  opportunity  which  an  ap- 
plication for  some  indulgence  afforded,  to  obtain,  as  a  condition,  the 
consent  of  a  party  to  an  examination  of  such  witnesses,  previously  to 
the  trial,  upon  interrogcUorieSy  before  an  officer  of  the  court,  or  before 
commissioners ;  and  the  courts,  in  proper  cases,  would  restrain  a 
plaintiff  from  proceeding  to  trial,  until  he  consented  to  a  commission 
for  examining  material  witne3ses  residing  abroad :  But  when  the 
courts  of  law  had  not  the  opportunity  of  compelling  the  consent  of  par- 

'  Harrington  v,  Caswell,  6  Car.  &  P.  N.  R.  681.  1  Scott,  6i5.  S.  C 
S62.  "^  Bailiffs  and  Assistanu  of  Godmaa- 

^  Harding  v.  Cobley,  6  Car.  &  P.  66i.  Chester  v.  Phillips,  1  Har.  Sl  W.  686.  6 

per  Ld.  Denman,  Ch.  J.  ;  and  see  Biss  o.  Nev.  &  M.  211.  S.  C. 
Mountain,  1  Moody  &  R.  SOS  ;  but  see  ««  Stat.  S  &  4  W.  IV.  e.  4S.  ^  27. 

Fancourt  v.  Bull,  1  Hodges,  96.   1  Bing. 
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ties  by  such  indirect  means,  recourse  must  have  been  had  to  a  court 
of  equity,  where  a  new  suit  must  have  been  instituted  for  the  pi^r- 
pose,  as  auxiliary  to  the  suit  at  law  ». 

These  inconreniences  were  in  part  remedied  by  the  statute  IS  Geo.  Writ,  in  nature 
III.  c.  63.  ^ ;  which  enacted,  that  "  when  and  as  often  as  the  East  ^^  commission, 
"  India  company,  or  any  person  or  persons,  should  commence  or  pro-  ***  examine  wit- 
«  secute  any  action  or  suit,  in  law  or  equity>  for  which  cause  had  by  stat.  IS  Geo. 
"  arisen  in  India,  against  any  other  person  or  persons,  in  any  of  his        •  «•   S-  ^     • 
''  Majesty's  courts  at  Westmintter,  it  should  and  might  be  lawful  for 
"  such  courts  respectively,  upon  motion  there  to  be  made,  to  provide 
"  and  award  such  writ  or  writs,  in  the  nature  of  a  mandamus  or  com- 
*'  mission,  as  therein  mentioned,  for  the  examination  of  witnesses; 

and  such  examination  being  duly  returned, '  should  be  allowed  and 

read,  and  should  be  deemed  good  and  competent  evidence,  at  any 
"  trial  or  hearing  between  the  parties  in  such  cause  or  action."  ^ 

Upon  this  statute,  writs  were  granted  in  several  cases,  by  the  court  Wriu  granted 
of  King's  Bench  ^;  and,  in  one  of  them%  the  motion  being  made  on  alS^si^"'*' 
the  last  day  of  term,  the  court  awarded  such  writ,  even  before  issue  thereon, 
joined.     And  the  court  of  Common  Pleas  granted  a  mandamus  to  a 
court  in  India,  to  examine  witnesses  on  behalf  of  the  defendant  in  a 
civil  action  ^     Where  a  defendant,  at  his  own  expense,  had  obtained 
a  writ  of  mandamus,  under  the  above  statute,  for  examining  witnesses 
in  India,  and  depositions  were  returned,  and  filed  at  the  secondaries 
office  of  the  Common  Pleas,  the  court  held  that  the  plaintiff  was 
entitled  to  copies  of  diem,  on  payment  of  the  charges  for  making 
such  copies,  although  he  had  not  attended  in  court  in  India,  either  by 


<« 


« 


■  2  Rep.  C.  L.  Com.  23,  4.  73,  &c. 

»»  §44. 

*  For  the  form  of  a  rule  for  the  exami- 
nation  of  witnesses  in  India,  on  thii  statute, 
before  1  W.  IV.  c.  22,  see  Append,  to 
Tidd  Prac,  9  Ed.  Chap.  XXXV.  §  26; 
for  the  affidavit  in  support  thereof,  itL  § 
26  ;  and  for  the  numdamus  th6reon,  id*  § 
27 :  and  see  the  statutes  24  Geo.  III.  c. 
26,  for  establishing  a  court  of  judicature, 
for  the  more  speedy  and  eflectual  trial  of 
persons  accused  of  ofiences  committed  in 
the  East  Indies,  §  78.  81.  and  42  Geo. 
III.  c.  85.  by  which  ofiences  committed  by 
persons  employed  in  any  public  service 
abroad,  may  be  prosecuted  in  the  court  of 
icing's  Bench  in  England,  §  I ;  and  that 


court  is  authorized,  on  motion,  to  award  a 
writ  of  -numdamus  to  any  court  of  judica- 
ture, or  the  governor,  Ac.  of  the  country 
where  the  offence  was  committed,  to  obtain 
proof  of  the  matters  charged,  §  2;  and 
may  order  an  examination  on  interrogato- 
ries de  bene  esse,  where  viod  voce  evidence 
cannot  conveniently  be  had,  §  8 ;  and  see 
Rex  V.  Jones^  8  East,  31. 

^  Mullick  V.  Lushington,  M.  26  Geo. 
III.  East  India  Company  v.  Ld.  Maiden, 
E.  82  Geo.  III.  Taylor  v.  East  India 
Company,  M.  S3  Geo.  III.  K.  B. 

^  Spalding  v.  Mure,  T.  36  Geo.  III. 
K.  B. 

'  Grillard  v.  Hogue,  1  Brod.  &  B.  619. 
4  Moore,  313.  S,  C. 


minster. 
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his  agent  or  counsel  *.     And  where  a  mandarmu  was  granted  for  the 
de/endant  to  examine  witnesses  in  India,  the  plaintifT,  having  obtained 
a  verdict^  was  holden  to  be  entitled  to  his  costs  of  cross  examining 
such  witnesses  \     But  where  the  plaintiff  had  applied  for  and  obtained 
such  writ,  which  was  returned,  with  the  depositions,  to  this  country, 
but  the  defendants  did  not  join  in  the  application  for  the  writ,  nor  ex- 
amine or  cross  examine  witnesses  under  it,  and  the  plaintiffs  obtained 
a  verdict,  the  court  held  that  they  were  not  entitled  to  the  costs 
attending  the  writ,  or  of  the  ofHce  copies  of  the  depositions  ^.    The 
court  of  Exchequer  has  the  same  power  as   the  courts  of  King's 
Bench  and  Common  Pleas,  since  the  13  Geo.  III.  c.  63.  §  44.  to  issue  a 
mandamus  or  commission,  for  the  examination  of  witnesses  abroad^. 
Powers  and  pro-       The  powers  and  provisions  of  the  above  statute,  which  confined  the 
above  statute       power  of  the  courts  in  granting  writs  of  mandamus' for  the  examina- 
extended  by  1      tion  of  witnesses  in  India,  to  causes  of  action  arisincr  in  that  country, 

W.  IV.  c.  22.  to  ... 

the  colonies,  were  extended  by  the  statute  1  W.  IV.  c.  22  ^ ;  by  which  it  is  enacted, 
&c.  and  to  all  «  ^j^^^  ^^  ^^^  every  the  powers,  authorities,  provisions,  and  matters, 
courts  at  Wesu    "  contained  in  the  dierein  recited  act',  relating  to  the  examination  of 

**  witnesses  in  India,  shall  be,  and  the  same  are  thereby  extended  to 
"  all  colonies,  islands,  plantations,  and  places,  under  the  dominion  of 
his  majesty,  in  foreign  parts,  and  to  the  judges  of  the  several  courts 
therein,  and  to  all  actions  depending  in  any  of  his  majesty's  courts 
**  of  law  at  Westnunster,  in  what  place  or  country  soever  the  cause  of 
"  action  may  have  arisen,  and  whether  the  same  may  have  arisen 
*'  within  the  jurisdiction  of  the  court  to  the  judges  whereof  the  writ 
"  or  commission  may  be  directed  or  elsewhere,  when  it  shall  appear 
"  that   the  examination   of  witnesses,  under  a  writ  or  commission 
"  issued  in  pursuance  of  the  authority  thereby  given,  will  be  neces- 
'*  sary  or  conducive  to  the  due  administration  of  justice,  in  the  matter 
**  wherein  such  writ  shall  be  applied  for."     On  this  statute  the  court 
has  power  to  issue  a  mandamus,  to  examine  a  witness  in  /fufto,  where- 
soever the  cause  of  action  may  have  arisen  s. 
Judges,  to  whom       And  it  is  thereby  further  enacted,  that  **  when  any  writ  or  commis- 
sion U  dirwted^    "  ^'®"  ^^^'^  issue,  under  the  authority  of  the  said  recited  act,  or  of  the 
empowered  to      «<  power  thereinbefore  given  by  that  act,  the  judge  or  judges  to  whom 

*  Davidson  v.   Nicol,  5  Moore  &  P.  ^  Savage  v.  Binny,  2  DowL  Rep.  643. 

185.  1  Dowl.  Rep.  220.    Davis  v.  NichoU  per  Parte,  B. 
SOD,  7  Ring.  868.  S.  C.  •  §  1. 

^  Whytt  o.   Macintosh,  2  Man.  &  R.  '  Stat.  IS  Geo.  III.  c  63. 

183.  8  Barn.  &  C.  317.  S.C.  <  Bain  o.   De  Vetiy,   I   Gale,  52.   S 

^  Fairlie  o.  Parker,  1  Moore  &,  P.  i.%.  Dowl.  Rep.  6)6.   JO  Leg.  Obt.  46.S.  C. 


« 


ON    INTERROGATORIES^   &C.  487 

'*  the  same  shall  be  directed,  shall  have  the  like  power  to  compel  and  enforce  the  at- 

"  enforce  the  attendance  and  examination  of  witnesses,  as  the  court  !l°  *J!J^.      r 

'  examinaUon  of 

•*  whereof  they  are  judges  does  or  may  possess  for  that  purpose,  in  witnesses. 

**  suits  or  causes  depending  in  such  court."  *     And  "  that  the  costs  Costs  of  writ  or 

"  of  every  writ  or  commission  to  be  issued  under  the  authority  of  the  pr^^^°°'  *"^ 

"  said  recited  act,  or  of  the  power  thereinbefore  given  by  that  act,  in  thereon,  to  be  in 

**  any  action  at  law  depending  in  either  of  the  said  courts  at  IVest-  court. 

"  minster,  and  of  the  proceedings  thereon,  shall  be  in  the  discretion 

**  of  the  court  issuing  the  same."  ^ 

The  application  for  a  writ  of  mandamus  may  be  made  by  either  Application  for 
party;  and  must  be  to  the  court  in  which  the  action  is  pending,  sup-  ^^^J^^^ 
ported  by  an  affidavit  of  the  facts,  shewing  the  necessity  for  issuing  thereon. 
such  writ :  The  rule,  if  granted,  is  in  the  first  instance  only  a  rule 
nisi  S  which  must  be  served  on  the  opposite  party,  and  if  no  sufficient 
cause  be  shewn,  it  will  be  made  absolute  of  course  ^  ;  and  should  be 
drawn  up  with  the  clerk  of  the  rules  in  the  King's  Bench  and  Ex- 
chequer, and  with  the  secondaries  in  the  Common  Pleas.     The  writ 
of  mandamiis  is  made  out  by  the  attorney ;  and,  afler  being  signed 
and  sealed,  should  be  forwarded  to  an  agent,  to  be  delivered  to  the 
judge  or  judges  of  the  court  to  whom  it  is  directed,  with  proper  in- 
structions for  the  examination  of  the  witnesses  ^ 

The  practice  of  examining  witnesses  on  interrogatories^  in  other  Courts  at  Jf^ett' 
cases,  is  regulated  by  the  statute  1  W.  IV.  c.  22. ' ;  by  which  it  is  TJ^L^Dut^ 
enacted,  that  "  it  shall  be  lawful  to  and  for  each  of  the  courts  at  West-  A^m>  may  order 
**  minster,  and  also  the  court  of  Common  Pleas  of  the  county  pala-   of  witnesses 
"  tine  of  Lancaster,  and  the  court  of  pleas  of  the  county  palatine  of  ^'*!l'"  ^^'^/J"" 

*  ,  "^  *  risdiction,  by  an 

"  Durham,  and  the  several  judges  thereof,  in  every  action  depending  officer  of  the 

•*  in  such  court,  upon  the  application  of  any  of  the  parties  to  such  ^a  *^^  '  °' 

"  suit,  to  order  the  examination  on  oath,  upon  interrogatories  or  other-  commission  for 

"  wise,  before  the  master  or  prothonotary  of  the  said  court,  or  other  ©f  their  Juris- 

"  person  or  persons  to  be  named  in  such  order,  of  any  witnesses  ^''*^^oo« 
*'  within  the  jurisdiction  of  the  court  where  the  action  shall  be  de- 
'*  pending ;  or  to  order  a  commission  to  issue,  for  the  examination  of 
"  witnesses  on  oath>  at  any  place  or  places  out  of  such  jurisdiction, 
"  by  interrogatories  or  otherwise ;  and  by  the  same,  or  any.  subsequent 

*  Stat  I  W.  IV.  c.  S8.  $  2.  a  judge's  order  to  examine  witnesses  in 
^  /d  §  8.  New  South  Wales,  see  Append,  to  Tidd 

*  Doe  d.  Grimes  (or  Winter)  v.  Pattis-  Sup,  18SS,  p.  SIS ;  and  for  a  mandamus 
son,  S  Dowl.  Rep.  85.  9  Leg.  Obs.  108.  to  examine  witnesses  in  India,  or  the  colo- 
S.  C.  per  LUtkdale,  X  nies,  &c.  see  id,  SIS,  14. 

*  For  the  form  of  a  rule  for  a  mania"  *  Cbapm.  Prac.  K.  B.  2  Ed.  285. 
mus,  on  Stat  I  W.  IV.  c.  22.  founded  on  '  $  4,  &c. 
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Proviso  zs  to 
judges  of  Dur- 
ham. 


Proceedings  un- 
der the  above 
act 


**  order  or  orders,  to  give  all  such  directionsi  touching  the  time,  place» 
*'  and  manner  of  such  examination,  as  well  within  the  jurisdiction  of 
f *  the  court  wherein  the  action  shall  he  depending  as  without,  and  all 
"  other  matters  and  circumstances  connected  with  such  examinations, 
**  as  may  appear  reasonable  and  just"  This  clause  of  the  statute,  it 
will  be  seen,  extends  to  the  courts  of  the  counties  palatine  of  Lan-- 
caster  and  Durham :  but  there  is  a  proviso  therein  ^  that  "  no  order 
"  shall  be  made,  in  pursuance  of  that  act,  by  a  single  judge  of  the 
"  court  of  pleas  of  the  county  palatine  of  Durham^  who  shall  not  also 
**  be  a  judge  of  one  of  the  said  courts  at  Westminster" 

Under  the  above  act,  a  rule  of  court  ^,  or  order  of  a  judged  may 
be  obtained,  on  a  proper  affidavit  ^,  for  the  examination  of  witnesses 
on  oath,  upon  interrogatories  ®,  or  vivd  voce^,  within  the  jurisdiction  of 
the  court  where  the  action  is  depending ;  or  for  a  comrfussion  cr  to  issue, 
for  their  examination  on  oath,  at  any  place  or  places  out  of  such 
jurisdiction,  by  interrogatories  or  otherwise.  And  a  witness  may  be 
ordered  to  be  examined  upon  interrogatories,  on  the  trial  of  an  issue 
directed  by  the  court  of  Chancery  ^.  If  the  witness  be  in  Scotlandj  he 
must  be  examined  on  a  commission^  and  not  under  a  mandamus  K  And 
the  court  granted  a  commission,  for  the  examination  of  a  witness  re- 
siding in  Dublin,  in  an  action  for  criminal  conversation  with  the  plain- 
tiff's wife  K  In  order  to  obtain  a  rule  or  order  for  the  examination  of 
i^tn^^°wifhin  witnesses  within  the  jurisdiction  of  the  court,  the  name  of  the  person 
the  jurisdictioo  before  whom  the  examination  is  to  take  place  must  be  mentioned  ^. 
how,  and  in  what  And  where  it  was  suggested,  that  the  plaintiff  had  deferred  his  appli- 
cases  obuined.     cation  for  the  examination  of  witnesses  about  to  sail  for  India,  until  the 

last  moment,  in  order  to  elude  a  cross  examination,  the  examination 
was  ordered  to  be  taken  provisionally ;  the  plaintiffs  satisfying  th« 


Rule  or  order 


•  §11. 

*»  For  the  form  of  a  rule  of  court  for  the 
examination  of  witnesses  on  ioterrogatorieSf 
in  K.  B.  before  sUt.  1  W.  IV.  c.  2S,  see 
Append,  to  Tidd  Prac.  9  Ed.  Chap. 
XXXV.  §  12.  ;  and  see  id.  §  JS.  Pine 
V.  Iron,  1  Moore  &  S.  22S.  8  Bing.  143. 
1  Dowl.  Rep.  252.  S.  C. 

*  Append,  to  Tidd  Sup.  1833.  p.  315. 
And  for  a  judge's  order  to  examine  witnesses 
on  interrogatories  in  vacation,  before  stat 
I  W.  IV.  c.  22,  see  Append,  to  Tidd 
Prac.  9  Ed.  Chap.  XXXV.  §  14.. 

^  Append,  to  Tidd  %i.  1833,  p.  315. 
and  see  Append,  to  Tidd  Pruc.  9  Ed. 
Chap.  XXXV.  §  II. 


•  Append,  to  Tidd  Prac,  9  Ed.  Chap. 
'XXX V.  §.  21,  2. 

'  Append,  to  T)ddSup.  183S,  pi  S16. 

B  /d.  319, 20;  and  see  Append,  to  Tidd 
Prac,  9  Ed.  Chap.  XXXV.  §  16  to  20. 

**  Bourdieu  (or  Bordeaux)  v,  Rowe, 
I.Hodges,  93.  1  Scott,  608.  1  Bing.  N. 
R.  721.  S.  C. 

*  Wainwright  v.  Bland,  1  Gale,  IDS.  3 
DowL  Rep.  653.  10  Leg.  Obs.78.  &  C. 

^  Norton  v.  Lamb,  5  Dowl.  Rep.  181. 
Norton  v.  Ld.  Melbourne,  3  Bing.  N.  R. 
67.  3  Scott,  399.  S.  C. 

1  Doe  d.  Thorn  v.  Phillips,  1  DowL 
Rep.  56.  2  Leg.  Obs.  76.  S.  Cper  Tamn- 
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court  by  affidavit,  that  the  appfication  had  not  been  delayed  with  any 
sinister  intention  ^  It  has  been  doubted,  whether  an  advanced  state 
of  pregnancy  be  a  cause  for  the  examination  of  a  female  witness  by 
the  prothonotary,  under  the  above  statute  ^ :  If  it  be,  it  must  be 
shewn,  by  affidavits  of  competent  persons,  that  the  delivery  will  pro'^ 
bably  happen  about  the  time  fixed  for  the  trial  of  the  cause  ^.  But 
the  court  permitted  the  examination  of  a  witness  before  the  protho* 
notary,  under  the  above  statute,  on  payment  of  costs,  upon  the  afidch- 
vit  of  his  medical  attendalit,  who  swore  that  he  was  in  a  precarious 
state,  and  could  not  attend  at  the  trial  without  great  danger  ^, 

**  When  any  rule  or  order  shall  be  made  lor  the  examination  of  Compelling  at- 
"  witnesses,  within  the  jurisdiction  of  the  court  wherein  the  action  nesse*,  and  pro^ 
'*  shall  be  dependinc,  by  authority  of  that  act,  it  shall  be  lawful  duction  of  docu- 
«  for  the  coun,  or  «.y  judge  thereof,  io  ami  by  the  first  rule  or  order  "^'^ 
"  to  be  made  in  the  matter,  or  any  subsequent  rule  or  order,  to  com- 
"  mand  the  attendance  of  any  person  to  be  named  in  such  rule  or 
"  order,  for  the  purpose  of  being  examined,  or  the  production  of  any 
"  writings  or  other  docimients  to  be  mentioned  in  such  rule  or  order ; 
*'  and  to  direct  the  attendance  of  any  such  person  to  be  at  his  own 
'<  place  of  abode,  or  elsewhere,  if  necessary  or  convenient  so  to  do : 
"  And  the  wilful  disobedience  of  any  such  rule  or  order  shall  be  Disobedience  to 
"  deemed  a  contempt  of  court,  and  proceedings  may  be  thereupon  contempt  of 
**  had,  by  attachment  ^,  (the  jinlge^s  order  being  made  a  rule  of  court,  court 
**  before  or  at  the  time  of  the  application  for  an  attachment,)  if,  in  ad- 
'*  dition  to  the  service  of  the  rule  or  order,  an  appointment  of  the 
**  time  and  place  of  attendance  in  obedience  thereto,  signed  by  the 
"  person  or  persons  appointed  to  take  the  examination,  or  by  one  or 
"  more  of  such  persona,  shall  be  also  served,  together  with,  or  after 
"  the  service  of  such  rule  or  order :  Provided  always,  that  every  per-  Conduct  money, 
"  son  whose  attendance  shall  be  so  required,  shall  be  entitled  to  the  cxpenMrdf  wit- 
«  like  conduct  money,  and  payment  for  expeuBcs  and  loss  of  time,  as  netset. 
'Supon  attendance  at  a  trial :  Provided  also,  that  no  person  shall  be  Proviso  as  to 
"  compelled  to  produce,  under  any  such  rule  or  order,  any  writing  or  Socumenu.  ^ 
**  other  document,  that  he  would  not  be  compellable  to  produce  at  a 
"  trial  of  the  cause."  ® 

ft 

*  Firie  v.  Iron,  8  Bing.  143.    1  Moore  2  Dowl.  Rep.  730.  S.  C. 
&  S.  224.  1  Dewl.  Rep.  258.  S.  C  **  For  the  proceedings  against  a  witness     . 

**  Abraham  v.  Newton,  (or  Norton,)  8  for   Don-attendance,   aee    Chapm.    PraCm 

Bing.  874.    1  Moore  &  S.  384.    1  Dowl.  K.  B.  2  Ed.  251. 
Rep.  266.  S.  C.  *  StaU  1  W.  IV.  c.  22.  §  6. 

^  Pond  v.  Dimes,  S  Moore  &S.  161. 
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Prisoner  may  be 
reiDOYedby 
habeas  corpus, 
for  examinatioD. 


EzamiDation  on 
interrogatories. 


Vhd  voa. 


Commission  for 
examining  wit- 
nesses abroad, 
and  in  what 
cases  granted, 
&c. 


And  it  18  thereby  further  enacted,  that  **  it  shall  be  lawful  for  any 
''  sheriff,  gaoler,  or  other  officer,  having  the  custody  of  any  prisoner^ 
**  to  take  such  prisoner  for  examination,  under  the  authority  of  that 
'<  act,  by  virtue  of  a  writ  o£  habeas  corpus,  to  be  issued  for  that  pur-> 
"  pose ;  which  writ  shall  and  may  be  issued  by  any  court  or  judge, 
"  under  such  circumstances^  and  in  such  manner,  as  such  court  or 
*'  judge  may  now  by  law  issue  the  writ,  commonly  called  a  writ  of 
*'  habeas  corpus  ad  testificandum" * 

If  the  examination  is  directed  to  be  taken  on  interrogatories^  the 
party  prepares  his  interrogatories  \  which  must  be  engrossed  on 
parchment,  and  signed  by  counsel,  and  a  copy  given  to  the  opposite 
party,  in  order  that  he  may  prepare  cross  interrogatories,  if  he  think 
proper.  Notice  of  the  time  and  place  of  examination  of  the  witness^, 
must  also  be  given  to  the  adverse  attorney ;  and  the  examination  must 
be  on  oath,  or  affirmation  of  the  witness,  the  oath  to  be  administered 
by  the  person  taking  the  examination,  or  by  a  judge  of  the  court  in 
which  the  action  is  pending  ^. 

If  the  examination' be  ordered  to  be  taken  vivd  voce,  an  appointment 
must  be  obtained  from  the  person  directed  by  the  rule  or  order  to 
take  the  examination :  which  appointment  must  specify  the  time  and 
place  of  taking  the  examination,  and  a  copy  of  the  rule  or  order,  with 
the  appointment,  must  be  served  on  the  opposite  party  ;  and  the  wit- 
ness will  then  be  examined  on  oath  or  affirmation,  to  be  administered 
by  the  person  appointed  by  the  rule  for  that  purpose,  in  the  presence 
of  all  parties,  or  such  of  them  as  think  proper  to  attend  *. 

The  power  of  the  courts  at  Westminster  to  grant  commissions  for 
the  examination  of  witnesses  abroad,  on  the  statute  1  W.  IV.  c.  22. 
is  not  confined  to  cases  where  the  witnesses  reside  within  the  king's 
dominions  ^ ;  but  a  commission  may  issue  to  examine  them,  in  any 
place  out  of  the  jurisdiction  of  the  courts,  on  motion  in  that  court  in 
which  the  action  shall  be  depending '.  This  statute,  however,  does 
not  seem  to  apply  to  indictments  < :   And  an  application  under  it. 


*  Jd.  §  6.  Append,  to  Tidd  Sup.  18SS, 
p.  817.  and  for  the  preedpe  for  this  writ, 
a, ;  and  for  the  t^ffidcajk  on  which  it  was 
founded,  see  Chapm.  iVac  K.  B.  2  Ed. 
849. 

^  For  the  form  of  interrogatories  for  the 
pldntifii;  see  Append,  to  Tidd  Frac.  9  Ed. 
Chap.  XXXV.  §  81;  for  defendant,  id. 
§  88  ;  and  for  the  proceedings  on  the  rule 
or  order  to  examine  witnesses  on  interro- 
gatories, before  stat.    1  W.  IV.  c.  88,  see 


Tiddl^c.  9  Ed.  811. 

*  Append,  to  Tidd  Sup.  18SS,  p.  316. 
^  Chapm.  Pfoc  K.  B.  8  Ed.  8il. 

*  /</.  841,  8. 

'  Duckett  V.  Williams,  1  Cromp.  &  J. 
510.  1  Tyr.  Rep.  508.  1  Price,  N.  R. 
40.  1  Dowl.  Rep.  891.  &  C  Reynard  v. 
Cope,  1  Tyr.  Rep.  505.  (a.) 

■  ReK  V.  Lady  Briscoe^  1  DowL  Rep^ 
580.  5  Leg.  Obs.  384.  S.  C  per  PiaHetf 
J. 
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for  the  examination  of  a  witness  resident  out  of  the  jurisdiction  of 
the  court,  must  be  made  as  early  as  possible  after  issue  joined  *. 
Where  a  witness  resides  abroad,  at  so  great  a  distance  that  a  com- 
mission sent  out  to  examine  him  would  necessarily  occasion  great 
delay,  it  is  not  a  matter  of  course  to  grant  such  commission,  on 
the  application  of  the  defendant ;  but  it  must  be  made  out  to  the 
satisfaction  of  the  court,  that  the  evidence  of  the  witness  would  be 
admissible,  and  of  service  to  the  defendant  when  obtained  \     And 
if  it  appear  to  the  court,  that  a  mandamus  or  commission  to  examine 
witnesses  abroad   is   moved  for    to   delay  the   plaintiff,   they  will 
grant  the  writ  only  on  bringing  the  money  into  court  ^,     Under  this 
statute,  a  commission  to  examine  witnesses  abroad  may  be  granted, 
without  the  usual  clause,  requiring  the  commissioners  to  take  an  oath 
as  such,  if  circumstances  be  shewn  which  make  it  appear  that^e  com- 
mission will  be  inoperative,  unless  that  clause  be  omitted  ^.     And 
where  an  affidavit  in  support  of  an  application  for  a  commission  to 
examine  witnesses  abroad,  stated  that  the  facts  alleged  in  the  pleadings 
took  place  in  the  presence  of  the  witnesses,  that  they  were  resident 
abroad,   and  that  their  evidence  was  material  and  necessary,  the 
court  held  it  to  be  sufficient ;  and  that  the  affidavit  need  not  state 
that  the  evidence  was  admissible,  or  that  the  application  was  bond 
Jide,  and  not  for  delay ;  and  also  that   no  affidavit  of  merits  was 
necessary  *  :  and  the  court,  in  granting  such  an  application,  will  not 
impose  terms  upon  the  party  applying  ®.     But  where  a  rule  nisi  was 
obtained  for  a  commission  to  examine  witnesses  in  Jamaica^  founded 
upon  an  affidavitf  stating  that  there  were  several  persons  residing  in 
that  island,  but  whose  names  were  unknown  to  the  deponent,  who 
were  cognizant  of  the  facts  on  which  the  issue  was  joined,  the  court 
discharged  the  rule,   on  the  ground  that  the  affidavit  must  either 
specify  the  witnesses  by  name,  or  otherwise  describe  them^. 

In  an  action  on  a  policy  of  insurance,  a  rule  having  been  obtained  for  Time  limitad  for 
a  commission  to  examine  witnesses  abroad  on  interrogatories,  three  natioiis,  &c. 
weeks'  time  was  limited  for  taking  the  examinations ;  which  proving 
insufficient,  the  time  was  afterwards  enlarged  <^.      In  a  subsequent 

*  Brydges  v.  Fisher,  4  Moore  &  S.       55.  1  Tyr.  &  6.  S69.  1  Gale,  410.  S.  C. 
468.  '  Gunter  v.  Mactear,  (or  M'Kear,)  1 

^  Lloyd  V.  Key,  S  Dowl.  Rep.  S5S.  Tyr.  &  G.  245.  1  Meeson  &  W.  201.  1 

°  Daltoo  V.  Lloyd,  1  Gale,  102.  Gale,  440.  4  DowL  Rep.  722.    12  Leg. 

<*  CUy  V.    Stephenson,  I  Har.  &  W.  Obs.  21S.  S.  C. 

409.  5  Nev.  &  M.S18.  S  Ad.  &  E.  807.  >  Shovey  v.  Shebelli,  i  Tyr.  Rep.  505. 

S.  C.  (a.) 

*  Baddeley  v.  Gilmore,  1  Meeson  &  W. 


492  EXAMINATION   OF   WITNESSES, 

case,  where  the  defendant  had  obtained  a  rnle  for  issuing  a  commis- 
sion to  take  interrogatories  in  France^  Lord  TerUerden  said  that  it 
would  be  limiting  the  commission  too  much,  to  make  it  part  of  the 
order,  that  it  should  be  returned  in  three  weeks ;  and  observed,  that 
if  it  were  not  returned  in  proper  time,  the  plaintiff  might  aj^ly  that 
the  cause  should  proceed  * :  The  witnesses  intended  to  be  examined 
in  this  case,  and  the  time,  place,  and  manner  of  examining  thero, 
were  mentioned  in  the  order  \  *  A  rule  of  court  lor  the  examination 
of  witnesses  on  interrogatories  in  a  foreign  country  is  not  an  abso- 
lute stay  of  proceedings,  but  only  a  limited  one  ^.  And,  on  an  ap- 
plication by  the  defendant  fbr  a  commission  to  examine  witnesses 
abroad,  the  court  refused  to  make  it  a  part  of  the  rule,  to  call  upon 
the  {daintiff  to  produce  a  bill  of  exchange  in  his  possession,  at  the 
time  of  executing  the  commission  ^.  So,  the  court  will  not  stay  the 
issuing  of  a  commission  to  examine  witnesses  abroad,  merely  on  the 
ground  that  some  costs  are  due  from  the  plaintiff  to  the  defendant 
in  equity  d.t  And  the  costs  of  executing  a  commission  in  a  foreign 
country  are  costs  in  the  cause,  unless  some  special  ground  be  laid  fbr 
ordering  otherwise^. 
By  whom  made  The  commission  for  the  examination  of  witnesses  out  of  the  juris- 
c!miii^^there-  diction  of  the  courts  must  be  made  out  by  the  party  obtaining  die 
^°<  rule :  and  the  interrogatories  being  prepared,  engrossed  on  parch- 

ment, and  signed  by  counsel,  should  be  annexed  to  the  commission, 
with  the  cross  interrogatories,  if  any ;  after  which  the  same*^  should 
be  forwarded,  with  full  instructions,  to  an  agent,  to  be  deliyered  to 
the  commissioners,  the  time  and  place  for  examination  being  ap- 
pointed, and  notices  thereof  given,  as  directed  by  the  commission ; 
And  the  examinations  having  been  taken  in  pursuance  thereof,  the 
commission  and  interrogatories,  with  the  depositions  annexed,  are 
returned  to  the  court  in  which  the  action  is  pending,  certified  nnder 
the  seals  of  the  commissioners  ;  and  either  party  will  be  entitled  to  a 
copy  thereof. 
Ezaimiiation  of       As  to  the  mode  of  examining  witnesses  on  interrogatories,  it  is 

declared  by  the  act  ^  to  be  "  lawful  focall  and  every  person  author- 

*  Reynard  v.  Cope,  1  Tyr.  Rep.  605.  10  Leg.  01m.  605,  6.  S.  C. 

(a.)  *  Prince  v.  Samo,  4  Dowl.  Rep;  5.  10 

i»  Forbes  9.  WeUs,  8  Dowl.  Rep.  S18.  Leg.  Obs.  2S8.  S.  C.  per  Coleridge,  J.; 

Ward  o.   Grime,  8  Ifowl.  Rep.  818.  9  and  aee  Clay  v.  Stephenson*  5  Nev.  &  M. 

Leg.  Obs.  881.  jMT  PattettUy  J.  818.  8  Ad.  &  E.  807.  I  Har.  &  W.  409. 

"^  Cunliffe  v.  Whitehead,  8  Dowl.  Rep.  S.  C. 

684;   and  see  Baddefey  v.  Gibnore,  1  '  Cbapm. /Vac.  K.  B.  8  £d.  24i?.  246. 

Meesoo  &  W.  65.  1  Gale,  410.  S.  C  >  SUt.  1  W.  IV.  c.  SS.  ^  7. 

'  Oughgan  v.  Parish,  4  Dowl  Rep.  29. 
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"  ized  to  take  the  examination  of  witnesses  by  any  rule,  order,  writ,  taken  upon  oath, 

..  .     .  J  •         J   •  rf»  ^i.   .        ^  -I   1       Of  affirmation. 

"  or  oomiBissioni  made  or  issued  m  pursuance  of  thait  act,  and  he 

**  ind  they  are  thereby  authorized  and  required,  to  take  all  such 

**  examinations  upon  the  oath  of  the  witnesses,  or  affirmation  in 

"  cases  where  affirmation  is  allowed  by  law  instead  of  oath^  to  be 

**  administered  by  the  persdn  so  authorised,  or  by  any  judge  of  the 

**  court  wherein  the  action  shall  be  depending :  And  if,  upon  such  Personi  giving 

"  oath  or  affirmation,  any  person  making  the  same  shall  wilfully  and  i^dMrnedmiflS 

"  corruptly  give  any  false  evidence,  every  person  so  offending  shall  of  perjiuy. 

"  be  deemed  and  taken  to  be  guilty  of  perjury,  and  shall  and  may 

*'  be  indicted  and  prosecuted  for  such  offence,  in  the  county  wherein 

'*  such  evidence  shall  be  given,  or  in  the  county  of  Middlesex^  if  the 

*'  evidence  be  given  out  of  England  :  And  that  it  shall  and  may  be  Persons  ap- 

"  lawful  for  the  master,  prothonotary,  or  any  other  person  to  be  |^g°examina-  " 

"  named  in  any  such  rule  or  order  as  aforesaid,  for  takincr  any  ex*  tions  to  report 

.  to  the  court, 

"  amination  in  pursuance  thereof,  and  he  and  they  are  thereby  re-  upon  the  con- 
"  quired  to  make,  if  need  be,  a  special  report  to  the  court,  touch-  °"^*.J"^  absence 
'*  ing  such  examination,  and  the  conduct  or  absence  *  of  any  wit-  necessaiy. 
"  ness  or  other  person  thereon,  or  relating  thereto ;  and  the  court  Proceedings 
'*  is  thereby  authorized  to  institute  such  proceedings,  and  make  ^°®'^°* 
"  such  order  and  orders^  upon  such  report,  as  justice  may  require, 
**  and  as  may  be  instituted  and  made  in  any  case  of  contempt  of  the 
"  court."* 

The  party  succeeding  in  the  action  was  not  formerly  entitled  to  Costs  of  cxamin. 
the  costs  of  examining  his  witnesses  on  interrogatories,  or  taking  ^Q^'mbmm- 
office  copies  of  depositions ;  but  the  party  whose  witnesses  were  tones, 
examined  paid  his  own  expense,  unless  it  were  otherwise  ex- 
pressed in  the  rule^:  and  this  held,  as  well  with  regard  to  wit- 
nesses examined  abroad,  as  in  this  country  ^  :  The  reason  was,  that 
by  the  practice  of  the  court  of  Chancery,  a  party  appl3ring  for  a 
commission  to  examine  witnesses  on  his  behalf,  must  pay  the  ex- 
penses ;  and  unless  the  courts  of  law  had  adopted  the  same  rule, 
with  respect  to  the  party  applying  for  leave  to  examine  witnesses 
abroad  on  depositions,  which  could  not  be  done  without  the  other 
party's  consent,  such  consent  would  never  have  been  given,  but  the 
applicant  would  have  been  driven  to  the  expense  of  applying  for  a 
commission  ^.  But,  in  the  Common  Pleas,  where  the  rule  of  court 
for  examining  witnesses  by  commission  expressed  that  the  deposi- 
tions of'witnesses  at  Hamburgh  and  Lubeck  were  to  be  taken,  and 

*  Sut.  1  W.  IV.  c  28.  §  8.  *"  Taylor  t>.  Royal  Exchange  Assurance 

i>  Stephens  v.  Cricbton,  2  East,  869;       Company,  8  East,  H9S, 
and  see  Hul.  CosU,  8  Ed.  4S9.  <*  Same  v.  Same,  id.  S9S,  4. 
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By  Stat  1  W. 
IV.  c.  22. 


Restriction,  as  to 
the  reading  of 
examinations  or 
depositions, 
without  consent 
of  the  party. 


the  commission  was  directed  to  persons  at  Hamburgh,  and  the  costs 
were  ordered  to  abide  the  event  of  the  trial,  the  expenses  of  bringing 
witnesses  from  Luheck  to  Hamburgh  were  allowed  on  taxation'. 
And  now,  by  the  statate  1  W.  IV.  c.  22  ^  "  the  costs  of  every  rule 
"  or  order  to  be  made  for  the  examination  of  witnesses,  mider  any 
'*  commission  or  otherwise,  by  virtue  of  that  act,  and  of  the  proceed- 
"  ings  thereupon,  shall,  except  in  the  case  thereinbefore  provided 
"  for  °,  be  costs  in  the  cause,  unless  otherwise  directed,  either  by  the 
*'  judge  making  such  rule  or  order,  or  by  the  judge  before  whom  the 
"  cause  may  be  tried,  or  by  the  court."  Since  the  making  of  this 
statute,  it  is  discretionary  with  the  court,  whether  they  will  allow 
the  expenses  of  foreign  witnesses  brought  over  for  the  purposes  of  a 
cause,  or  only  the  costs  of  a  commission  ^.  And  the  costs  of  a  com- 
mission to  examine  a  witness  abroad,  are  not  allowed  to  the  party 
who  obtains  the  commission,  although  successful  in  the  action,  where 
the  examination  is  more  peculiarly  for  his  benefit  ®.  But  in  order  to 
review  a  taxation  by  the  master,  for  disallowing  the  expenses  of  de- 
tention of  a  foreign  witness  in  this  country,  it  should  be  shewn  that 
the  master  did  not  exercise  his  discretion  on  the  subject,  after  spe- 
cial grounds  for  the  allowance  had  been  laid  before  him  ^ 

As  the  depositions  on  interrogatories,  however,  are  only  taken  de 
bene  esse,  it  is  enacted  by  the  above  statute  s,  that  "  no  examination 
"  or  deposition,  to  be  taken  l)y  virtue  of  that  act,  shall  be  read  in 
"  evidence  at  any  trial,  without  the  x^nsent  of  the  party  against 
<'  whom  the  same  may  be  offered,  unless  it  shall  appear  to  the  satis- 
**  faction  of  the  judge,  that  the  examinant,  or  deponent,  is  beyond 
"  the  jurisdiction  of  the  court,  or  dead,  or  unable,  from  permanent 
**  sickness  or  other  permanent  infirmity,  to  attend  the  trial ;  in  all 
"  or  any  of  which  cases,  the  examinations  and  depositions,  certified 
**  under  the  hand  of  the  commissioners,  master,  prothonotary,  or  other 
«  person  taking  the  same,  shall  and  may,  without  proof  of  the  sig- 
"  nature  to  such  certificate,  be  received  and  read  in  evidence,  saving  all 
'<  just  exceptions."  And  it  has  been  holden,  that  witnesses  examined 
under  a  judge's  order,  in  expectation  of  their  going  abroad,  are  ex- 


*  MuUer  v,  Hartsliome,  S  Bos.  &  P. 
556  ;  and  see  TIdd  Prac.  9  Ed.  818. 

•»  §9. 

•  jinte,  487. 

'  M'Alpine  v.  Poles,  (Powles,  or  Coles,) 
1  Cromp.  &,  M.  795.  8  I^r.  Rep.  871.  2 
Dowl.  Rep.  299.  7  Leg.  Obs.  11,  12. 
S.  C  Kxcheq. 


•  Bridges  (or  Brydges)  i;.  Fisher,  1 
Bing.  N.  R.  510.  1  Scott,  485.  1  Hodges, 
36.  S.  C. 

'  White  V.  Mayor,  5  Tyr.  Rep.  467. 

«  StaL  1  W.  IV.  c.  82.  §  10;  and  as 
to  giving  depositions  in  evidence,  see  TTdd 
Prac.9Ed.  811,  &c. 
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amined  as  much  for  one  side  as  the  other ;  and  either  party  may  use 
their  evidence  at  the  trial,  if  it  be  shewn  that  the  witnesses  are 
abroad:  but  this  must  be  proved;  and  the  statement  in  their  de- 
positions, that  they  are  "going  abroad,  is  not  sufficient  for  this  pur- 
pose*. 

*  Proctor  V.  LaiiuoD,  7  Car.  &  P.  629. 


CHAP.  XXXVI. 


Of  Arbitration. 


Power  of  arbi-     XT  was  fonnerly  holden,  that  the  power  of  arbitrators  might  be 
revocable  by  the    determined  by  the  revocation  of  the  parties;  respecting  which  it  was 


parties. 


Cannot  now  be 
revoked,  without 
leave  of  court, 
or  judge. 


laid  down,  that  although  a  man  were  bound  in  a  bond  to  stand  to 
the  arbitrament  of  another,  yet  he  might  countermand  or  revoke  the 
power  of  the  arbitrator  ;  for  a  man  could  not,  by  his  own  act,  make 
an  authority,  power,  or  warrant,  not  counter mandable,  which  by  tbe 
law,  and  of  its  own  nature,  might  be  countermanded  \  But  now,  by  the 
act  for  the  further  amendment  of  the  law^,  &c.  reciting  that  it 
is  expedient  to  render  references  to  arbitration  more  effectual ;  it  is 
enacted,  that  *^  the  power  and  authority  of  any  arbitrator  or  umpire, 
<'  appointed  by  or  in  pursuance  of  any  rule  of  court,  or  judge's  or- 
**  der,  or  order  of  nisi  priiis,  in  any  action  now  brought,  or  which 
"  shall  be  hereafter  brought,  or  by  or  in  pursuance  of  any  submission 
**  to  reference,  containing  an  agreement  that  such  submission  shall 
**  be  made  a  rule  of  any  of  his  majesty's  courts  of  record,  shall  not 
"  be  revocable  by  any  party  to  such  reference,  without  the  leave  of 
**  the  court  by  which  such  rule  or  order  shall  be  made,  or  which 
'*  shall  be  mentioned  in  such  submission,  or  by  leave  of  a  judge ; 
*'  and  the  arbitrator  or  umpire  shall  and  may,  and  is  thereby  required 
**  to  proceed  with  the  reference,  notwithstanding  any  such  revoca- 
'*  tion,  and  to  make  such  award,  although  the  person  making  such 
**  revocation  shall  not  aflerwards  attend  the  reference ;  and  that  the 
**  court,  or  any  judge  thereof,  may  from  time  to'  time  enlarge  the 


■  Vynior*s  case,  8  Co.  82;  and  see 
Milne  v.  Gratrix,  7  East,  608.  Oliver  v. 
CoUings,  11  East,  367.  Curtis  o.  Potts, 
3  Maule  &  S.  146.  King*  v.  Joseph,  5 
Taunt  462.  Marsh  v,  Bulteel,  6  Bam.  & 
Aid.  607.  2  Chit.  Rep.  816.  1  DowL  & 
R.  106.  &  C.  Green  v,  Pole,  4  Moore  & 
P.  198.  6  Bing.  448.  S.  C.  Skee  v, 
Coxon,  10  Bam.  &  C.  468.  Tidd  Prac. 
9  Ed.  628. 


^  Stat.8&4W.  IV.c.  42.$89;and 
see  2  Rep.  C.  L.  Com.  27.  79.  As  to 
submissions  to  arbitration  in  general,  see 
Tidd  Prac.  9  Ed.  819,  &c.  ;  and  in  what 
cases,  and  by  what  means,  they  might  have 
been  determined  or  revoked,  with  the  conse- 
quences of  revocation,  previously  to  tbe 
above  enactment,  see  id.  822,  8,  4.  and 
Supplement  thereto,  1880,  p.  142,  8. 
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*'  term  for  any  such  arbitrator  making  his  award."  This  statute  ap- 
plies to  references  of  civil  proceedings  only :  when  criminal  matters, 
therefore,  are  referred,  the  submission  is  revocable  at  common  law  ■. 
And  the  statute  does  not  apply  to  arbitrators  appointed  in  pursuance 
of  a  clause  in  a  deed,  that  all  disputes  shall  be  referred  to  the  arbi- 
tration of  two  persons,  who  are  directed  to  choose  an  umpire  before 
they  proceed;  but  which  umpire  has  not  been  appointed^.  On  this 
statute  it  has  been  decided,  that  the  authority  of  an  arbitrator  can- 
not be  revoked,  after  he  has  made  his  award  ^  And  the  court,  or  a 
judge,  cannot  make  a  rule  or  order  for  revoking  it,  without  hearing 
both  parties :  Therefore,  where  a  judge  at  chambers  had  revoked  a 
submission  to  arbitration,  on  an  ex  parte  statement,  the  court  rescinded 
the  order  of  revocation  ^.  This  statute  is  general,  as  to  the  power 
of  the  court,  or  a  judge,  to  enlarge  the  time  for  making  an  award  *. 
And  it  seems  that  the  court,  or  a  judge,  may  enlarge  the  time  for 
an  arbitrator  to  make  his  award,  whether  his  authority  has  been  re- 
voked or  not,  and  although  the  order  of  reference  contain  no  power 
to  enlarge  the  original  term'. 

By  another  clause  of  the  same  statute  it  is  enacted,  that  ^<  when  any  Power  to  com- 
"  reference  shall  have  been  made  by  any  such  rule  or  order,  or  by  any  f  Jltnwiwi^ 
"  submission  containing  such  agreement  as  aforesaid,  it  shall  be  law- 
**  ful  for  the  court  by  which  such  rule  or  order  shall  be  made,  or 
"  which  shall  be  mentioned  in  such  agreement,  or  for  any  judge,  by 
"  rule  or  order  to  be  made  for  that  purpose,  to  command  the  at- 
**  tendance  and  examination  of  any  person  to  be  named,  or  the  pro- 
^  duction  of  any  documents  to  be  mentioned  in  such  rule  or  order  - 
**  and  the  disobedience  to  any  such  rule  or  order  shall  be  deemed  a 
contempt  of  court,  if,  in  addition  to  the  service  of  such  rule  or 
order^  an  appointment  of  the  time  and  place  of  attendance  in  obe- 
dience thereto,  signed  by  one  at  least  of  the  arbitrators,  or  by  the 
umpire,  before  whom  the  attendance  is  required,  shall  also  be 
"  served,  either  together  with,  or  after  the  service  of  such  rule  or 
"  order :  Provided  always,  that  every  person  whose  attendance  shall 
"  be  so  required,  shall  be  entitled  to  the  like  conduct  money,  and 

■  Rex  V.  Bardell,  1  Ncv.  &  P.  74.  651.  8  Scott,  90.    6  DowL  Re^  S2.    2 

Rex  V.  Shillibeer,  5    DowL  Rep.   288.  Hodges,  1.  12  Leg.  01».  S2S.  S.  C. 
S.  C.  •  Burley  v.  Stevens,    4  DowL   Rep. 

*  Bright  V.  Durnell,  4  DowL  Rep.  766.  770.   I  Gale,  874.  S.  C. 

1  Tyr.  &  G.  676.  S.  C.  t  Potter  ».  Newman,  1  Tyr,  &  G.  29. 

*  Phipps  t».  Ingram,  8  DowL  Rep.  669.  2  Cromp.  M.  &  R.  742.   1  Gale,  878.  4 
10  Leg.  Obs.  178.  S.  C.  DowU  Rep.  604.  S.  C. 

*  ClaHce  V.  Stocken,  2  Bing.   N.  R. 
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<*  payment  of  expenses,  and  for  loss  of  time>  as  for  and  upon  attend- 
'*  ance  at  any  trial :  Provided  also,  that  the  application  made  to  such 
*'  court  or  judge,  for  such  rule  or  order,  shall  set  forth  the  county 
"  where  such  witness  is  residing  at  the  time,  or  satisfy  such  court  or 
"  judge,  that  such  person  cannot  be  found :  Provided  also,  that  no 
'*  person  shall  be  compelled  to  produce,  under  any  such  rule  or 
«  order,  any  writing  or  other  document  that  he  would  not  be  com* 
pelled  to  produce  at  a  trial,  or  to  attend  at  more  than  two  consecu- 
tive days,  to  be  named  in  such  order. "  *  Independently  of  this 
statute,  where  a  defendant  submitted  all  matters  in  difference  to  ar- 
bitration, and  the  arbitrators  required  him,  in  pursuance  of  a  power 
given  to  them  for  that  purpose^  to  produce  certain  books  and  papers, 
and  an  attachment  was  moved  for  against  him  for  not  producing 
them,  the  court  held  that  he  could  not,  by  affidavit,  bring  before  the 
court  the  question,  whether  those  books  related  to  matters  in  differ- 
ence between  the  parties  or  not ;  though  it  was  expressly  sworn  that 
the  books  merely  related  to  old  accounts,  which  had  been  long  since 
settled,  and  which  it  had  been  agreed  between  them  should  form  no 
part  of  the  reference  ;  because,  by  the  general  terms  of  the  submis- 
sion of  aU  matters  in  difference,  it  was  left  to  the  discretion  of  tlie 
arbitrator  to  say  what  were  matters  in  difference,  and  what  were 
not^ 
Power  of  arbi-  It  IS  also  thereby  further  enacted,  that  "  when,  in  any  rule  or 

'ul*^?  ""rtTk  "  order  of  reference,  or  in  any  submission  to  arbitration,  containing 
to  administer  "  an  agreement  that  the  submission  shall  be  made  a  rule  of  court,  it 
^  *  *<  shall  be  ordered  or  agreed  that  the  witnesses  upon  such  reference 

'*  shall  be  examined  upon  oath,  it  shall  be  lawful  for  the  arbitrator 
"  or  umpire,  or  any  one  arbitrator,  and  he  or  they  are  thereby  autfaor- 
*'  ized  and  required,  to  administer  an  oath  to  such  witnesses,  or  to 
"  take  their  affirmation  in  cases  where  affirmation  is  allowed  by 
"  law  instead  of  oath ;  and  if^  upon  such  oath  or  affirmation,  any 
"  person  making  the  same  shall  wilfully  and  corruptly  give  any 
*'  false  evidence,  every  person  so  offending  shall  be  deemed  and 
'*  taken  to  be  guilty  of  perjury,  and  shall  be  prosecuted  and  punish- 
"  ed  accordingly."*^ 
Mode  of  setting  The  mode  of  setting  aside  an  award  is  by  application  to  the  court 
uide  avard.        -^  y^y^Q^  the  action  was  depending,  when  the  reference  was  by  role 

of  court,  or  order  of  nut  prius ;  ox,  if  there  were  no  action  depending, 
in  the  court  of  which  the  submission  is  made  a  rule,  under  the  statute 

■  Stat.  8  &  4  W.  IV.  c.  42.  $  40.  174. 

*  Arbuckle    v.    Price,  4  Dowl.    Rep.  *  ^  41. 
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9  &  10  W.  III.  c.  15.  §  1.     In  the  King's  Bench  it  is  a  rule*,  that  Objections  to 

,  _  EWErd  must  be 

'*  when  a  rule  to  shew  cause  is  obtained  in  this  court,  to  set  aside  an  gt^t^d  in  rule 
award,  the  several  objections  thereto  intejaded  to  be  insisted  upon  at  **'''- 
the  time  of  making  such  rule  absolute,  shall  be  stated  in  the  rule  to 
shew  cause : "  and  there  is  a  similar  rule  in  the  Common  Pleas  ^ ; 
which  has  also  been  adopted  in  the  Exchequer  <'.  This  rule  ap- 
plies to  the  certificate  of  an  arbitrator,  empowered  to  ascertain  the 
amount  due  from  the  defendant  to  the  plaintiff,  and  to  certify  the 
same  to  the  associate,  by  whom  a  verdict  is  to  be  entered  accord- 
ingly ^ :  And,  in  the  King's  Bench,  where  a  rule  to  set  aside  an  award 
was  drawn  up  on  reading  the  afidaoity  and  paper  writing  annexed, 
which  was  in  fact  a  copy  of  the  award,  but  was  not  stated  to  be  ao, 
the  court  held  that  the  rule  was  bad,  and  could  not  be  amended®. 
But  a  rule  to  set  aside  an  award,  made  after  action  commenced,  on 
account  of  objections  to  the  declaration^  need  not  refer  to  the  declara- 
tion ;  as  it  is  sufficiently  before  the  court  *.  So,  where  the  defect  is 
apparent  on  the  face  of  the  award,  it  is  unnecessary  to  state  the  ob- 
jection in  the  rule  nm '.  la  the  Common  Pleas,  on  moving  to  set 
aside  an  award  made  under  a  rule  of  court,  the  rule  nm  ought  to  be 
drawn  up,  on  reading  the  rule  under  which  the  matter  was  referred^: 
And  in  a  case  which  occurred  in  that  court,  previously  to  the  above 
rule>  it  was  holden  that  although  the  objections  to  an  award  ought  to 
have  been  specified  in  the  rule  nm  to  set  it  aside,  the  court  was  not 
precluded  by  the  omission,  from  entering  into  any  valid  objection  that 
might  be  raised  to  the  award  ^. 


"  R.  E.  S  Geo.  IV.  K.  B.  4  Barn.  & 
Aid.  6S9.  2  Chit  Rep.  S76 ;  and  see  Al- 
lenby  o.  Proudlock,  1  Har.  &  W.  S67.  4 
Dowl  Rep.  54.  10  Leg.  Oba.  525, 6.  S.C. 

^  R.  M.  10  Geo.  IV.  6  Bing.  848.  8 
Moore  &  P.  762. 

^  Smith  9.  Briscoe,  11  Price,  67.  WaU 
kini  9.  Phillpotts,  1  M<CleL  &  7.  894. 
Tidd  Ptac,  9  Ed.  844,  5. 

<*  Carnucbaelo.  Hoochen,  8  Nev.  &  M. 
203;  and  see  Whatley  v,  Morland,  4  Tyr. 


Rep.  255. 

*  Sherry  p.  Okes,  {or  Oke,)  1  Har.  A, 
W.  119.  8  Dowl.  Rep.  849.  9  Leg.  Obs. 
879.  ^,C, per  Patte$onf  J.;  and  see  Car- 
michael  t;.  Hunter,  1  Har.  &  9f.  120.  (a.) 

'  Manser  v.  Heaver,  8  Bam.  &  Ad. 
296. 

■  Christie  v.  Hamlet,  5  Bing.  L95.  2 
Moore  &  P.  816.  S.  C. 

^  Dicas  V.  Jay,  5  Bing.  281.  2  Moore 
&  P.  448.  S.  C 
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CHAP.  XXXVII. 


Q^  Trials  at  Nisi  Prius^  and  their  Incidents. 

HowooDsideicd.  In  the  present  Chapter  it  is  proposed  to  consider  the  alterations 

which  have  been  made  by  recent  statutes,  rules  of  court,  and  judicial 
decisions,  in  the  following  incidents  to  trials  at  nisi  prius;  1st,  pleas 
after  the  last  pleading,  or  issuing  the  jury  process,  which  were  for- 
merly called  pleas  puis  darrein  continuance;  2dly,  the  hearing  of  coun- 
sel at  the  trial ;  Sdly,  the  amendment  of  variances  by  the  court,  or 
judge  at  nmprtti^,  under  the  statutes  9  Geo.  IV.  c.  15.  and  3  &  4 
W.  IV.  c.  42. ;  4thly,  the  acquittal  of  a  co-defendant,  to  make  him  a 
witness ;  5th]y,  ordering  witnesses  out  of  court ;  fithly,  the  assess- 
ment of  damages  by  the  jury,  on  a  verdict  for  the  plaintiff;  7thly,  the 
judge's  certificate  respecting  costs,  or  for  immediate  or  speedy  execu- 
tion ;  and  lastly,  the  postea. 

We  have  already  seen  *>  that  by  a  late  statutory  rule  of  pleading  \ 
**  no  entry  of  continuances  by  way  of  imparlance,  curia  advisari  vuU, 
vicecomes  non  misit  breve,  or  otherwise,  shall  be  made  upon  any  record 
or  roll  whatever,  or  in  the  pleadings,  except  the  jurata  ponitur  in  re* 

Fleu  after  last     spectu,  which  is  to  be  retained."     In  this  rule  there  is  a  proviso,  that 

p      °g>   c.        c(  -^  ^j  cases  in  which  a  plea  puis  darrein  continuance  is  now  by  law 

'  pleadable  in  banc,  or  at  nisi  prius,  the  same  defence  may  be  pleaded, 

with  an  allegation  that  the  matter  arose  after  the  last  pleading,  or  the 

AfBdarit  to  ae-    issuing  of  the  jury  process,  as  the  case  may  be  : "  and  there  is  also  a 
panysame.     pfQ^{gQ^  ^^  c<  q^  gn^ji  p^^i^  gjnj]  \^  allowed,  unless  accompanied  by 

an  affidavit,  that  the  matter  thereof  arose  within  eight  days  next 

before  the  pleading  of  such  plea,  or  unless  the  court  or  a  judge  shall 

Before  whom       otherwise  order."      An  affidavit  to  verify  such  plea  at  the  assizes,  if 

sworn  at  the  assize  town,  on  the  commission  day  of  the  assizes,  before 
a  commissioner  for  taking  affidavits,  b  not  good  :  it  should  be  sworn 
before  one  of  the  judges  of  assize ;  but  the  judge  at  nisi  prius  will 
allow  it  to  be  resworn  before  him  ^,     And  where  a  plea  puis  darrein 

*  Ante,  447,  8.  *"  Bartlett  v.  Leighton,  3  Car.  &  P.  406. 

^  IL  PL   Gefu  H.   4  W.  IV.  reg.  2.  per  Park,  J.  after  conferring  with  Mr. 

5  Bam.  &  Ad.  Append,  ii   10  Bing.  464.  Baron  Vau§han, 
2  Cromp.  Sl  SL  11. 
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continuance  stated  that,  since  the  last  continuance,  the  plaintiff  had  re-  When  notsuf- 

covered  a  judgment  for  the  same  cause  of  action,  and  the  affidavit  to  ^^        '^ 

verify  this  plea  stated  the  time  at  which  the  judgment  was  recovered, 

which,  by  reference  to  the  nisi  prius  record,  appeared  to  be  not  since 

the  last  continuance,  it  was  holden  that  this  affidavit  did  not  verify  the 

plea,  and  that   the  plea  could  not  be  received*.     But  if  a  plea 

pleaded  after  the  last  pleading  be  good  in  form,  and  verified  by  o^ 

davits  and  there  be  also  an  affidavit,  under  the  above  rule,  the  judge 

at  nisi  prius  will  receive  it,  although  there  may  be  reason  to  believe 

that  it  is  pleaded  for  delay  ^. 


When  the  jury  are  sworn,  the  ^'tinior  counsel  for  the  plaintiff  opens  Order  in  which 
the  pleadings  <^ ;  after  which,  if  the  onus  prohandif  or  proof  of  the  issue>  ^"^JJ^*"*  *" 
rest  upon  the  plaintiff,  as  where  the  general  issue  is  pleaded,  or  com- 
mon plea  in  denial  of  the  contract  or  wrong  stated  in  the  declaration, 
the  senior  or  leading  counsel  states  his  case  to  the  jury ;  and  after  When  plaintiff's 
calling  and  examining  witnesses  in  support  of  it,  the  counsel  for  the  couiud'entitled 
defendant  are  heard ;  and  if  they  call  any  witnesses,  the  plaintiff's  to  hegin,  and 
counsel  have  the  general  reply  ^.     The  plaintiff's  counsel  have  also  a 
right  to  begin  and  state  the  facts,  although,  by  a  rule  of  court,  the  de- 
fendant is  under  an  obligation  to  admit  the  plaintiff's  case  ^.     And  if  a 
court  of  equity  direct  an  action  of  trover  to  be  brought,  and  order  that 
the  defendant  shall  admit  the  finding  and  conversion  of  the  goods, 
this  does  not  entitle  the  defendant  to  begin  ®.     If  a  defendant  prove 
payment  to  a  plaintiff,  by  shewing  the  particulars  of  demand  deli- 
vered under  a  judge's  order,  in  which  the  plaintiff  has  credited  the 
defendant,  this  is  the  evidence  of  the  defendant,  and  entitles  the  plain- 
tiff to  the  reply  ^     But  when  there  is  a  rule  to  pay  money  into  court, 
the  mere  production  of  the  rule  by  the  defendant  is  not  considered  as 
evidence  on  his  part,  so  as  to  give  the  right  of  reply  to  the  plaintiffs. 


'  Minsfaall  v.  Evans,  4  Car.  &  P. 
566.  per  Pattemm^  J. ;  and  see  further  as 
to  pleas  puis  darran  continuance,  Tidd 
Prac.  9  Ed.  647,  &c.  Alder  v.  Park,  5 
Dowl.  Rep.  16.  2  Har.  A  W.  78.  12 
Leg.  Obs.  289, 90.  S.  C. 

^  Corporation  of  Ludlow  v.  Tyler,  7 
Car.  &  P.  6S7. 

'  On  the  trial  of  an  action  brought  in 

Jirrmd  pavperU,  a  king's  counsel  or  ser- 

jeant  may  appear  for  the  plaintiff  alone, 

without  9  junior,     James  v.  Harris,  7  Car. 


&  P.  257.  ^r  WilUanu,  J. 

^  Thwaites  v.  Sainsbury,  5  Car.  &  P. 
69.  per  TindaU  Ch.  J. 

•  Turberville  v,  Patrick,  4  Car.  &  P. 
557.  per  Batanguei,  J. 

'  Rymer  v.  Cook,  1  Moody  &  M.  86. 
(a.)  ;  and  see  Macarthy  v.  Smith,  8  Bing. 
145.  1  Moore  &  S.  227.  2  Tyr.  Rep. 
S88.  (a.)  S.  C. 

■  R.  H.  60  Geo.  IIL  C.  P.  2  Taunt. 
267.  1  Car.  &  P.21.ii. 
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On  wvend 


On^lea  in  abate- 
ment of  non- 
joinder, &c. 


Wben  issue  is 
joined  on  a  col- 
lateral fact 


When  there  are  several  isMies,  some  of  which  are  incumbent  on  the 
plaintiff^  and  others  on  the  defendant,  it  is  said  to  be  usual  for  the 
plaintiff  to  begin,  and  to  prove  those  which  are  essential  to  his  case  ; 
and  then  the  defendant  does  the  same^  and  afterwards  the  plaintiff  is 
entitled  to  go  into  evidence  to  controvert  the  defendant's  affirmative 
proofs ;  after  which,  the  defendant's  counsel  is  entitled  to  a  reply 
upon  such  evidence,  in  support  of  his  own  affirmatives,  and  the  plain- 
tiff's coonsel  to  a  general  reply  ^ 

On  a  plea  in  abatement  of  the  non-joinder  of  a  joint  contractor,  it 
was  formerly  ruled  that  the  defendant's  counsel  were  entitled  to 
begin  ^ :  but  it  has  since  been  determined,  that  the  plaintiff's  counsel 
in  such  case  are  entitled  to  begin^  unless  the  damages  are  admitted  ®. 
And  where,  in  asnmpsit  for  work  and  labour,  the  defendant  pleaded 
that  *  the  promise  was  made  to  the  plaintiff  and  •/.  S,  and  not  to  the 
plaintiff  alone,'  and  the  replication  was  that  '  the  promise  was  made 
to  the  plaintiff  alone,  and  not  to  the  plaintiff  and  /•  S»*  it  was  ruled 
that  on  this  issue,  the  plaintiff  ought  to  b^^^.  So,  in  oMnunpsit, 
where  the  declaration  stated  that  the  defendant  agreed  to  build 
houses  according  to  a  specification,  and  assigned  for  breach  that  he 
did  not  build  according  to  the  specification,  and  the  defendant 
pleaded  that  he  did  so  build,  the  court  held  that  on  this  issue  the 
plaintiff  must  begin,  and  prove  that  the  defendant  had  not  built 
according  to  the  specification*.  When  the  general  issue,  or  com- 
mon plea  in  denial,  is  not  pleaded,  but  issue  is  joined  on  a  collateral 
fact,  as  the  execution  of  a  release  in  atsun^sii  or  deU^  the  fact  of 
payment  in  assumpsit^  or  debt  on  bills  of  exchanger,  or  for  money 
Ient\  or  on  a  plea  of  sohit  ad  diem  in  debt  on  bond  \  the  proof  of 
which  rests  on  the  defendant,  his  counsel  begin  after  the  pleadings  are 
opened,  and  have  the  general  reply.  So,  in  an  action  by  the  indorsee 
of  a  bill  of  exchange  against  the  acceptor,  where  the  defendant  pleaded 
first,  that  the  bill  was  accepted  for  a  debt  from  whidi  he  was  discharged 
under  the  insolvent  debtors'  act,  of  which  the  plaintiff,  at  the  time  of  the 


'  1  Stark  £yid.  1  Ed.  882 ;  and  see 
Rose.  Evid.  2  Ed.  ISi,  2.  Jackson  v. 
Hfslrekk,  %  aurk.  NL  Pri.  619.  S&K 

^  Fovler  V.  Coster,  1  Moody  St  M.  241. 
8  Car.  &  P.  468.  S.C./Mr  Ld.  TaHmfen, 
Ch.  J.;  and  see  2Stark.  Evid.  1  Sd.  2. 

^  Morris  a»  Lotan,  1  Moody  &  It  288. 
per  Ld.  Dennum,  Ch.  J.;  and  see  2  Stark. 
Evid.  I  Ed.  2. 

*  Davies  v.  Evaos,  6  Car.  &  P.  619. 
per  ParkCt  B. 


*  Smith  9.  Da.Ties,7  Car.  &  P.  807; 
and  see  Shilcoek  v.  Pasnaan,  id,  288.  pm 
Aldertny  B.  Scott  «.  It/na,  id.  847. 
jmr  CoUridgs,  J. 

'  Coxbead  v.  Haisli,  7  Car.  &.  P.  6& 

■  Snartu.Rayiier,6Cat.&P.721.jKr 
PcarkcB. 

*> :  Richardsoik  u  FcU,  4  DowL  Rep.  10. 
10  Leg.  Obs.  206.  S.  C. 

'  Sandfoid  a  Hunt,  I  Cv.  &  P.  116. 
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indorsement,  had  notice ;  and  secondly,  that  the  bill  was  accepted  to 
induce  the  drawer  not  to  oppose  the  discharge  of  the  defendant 
under  that  act,  of  which  the  plaintiff,  at  the  time  of  the  indorsement, 
had  also  notice,  and  the  plaintiff,  in  his  replication,  denied  the  no« 
tice  stated  in  each  of  the  pleas,  it  was  ruled  that  on  these  issues, 
the  defendant  must  begin,  and  that  the  onus  of  proving  that  the  plain- 
tiff had  notice,  was  on  the  defendant*.  So,  where  a  party  gave  a 
check  for  the  amount  of  a  deposit,  on  a  sale  by  auction,  which  sale 
was  void,  and  in  an  action  on  the  check,  he  pleaded  that  there  was 
no  consideration  for  it,  and  the  plaintiff  replied  that  there  was  con- 
sideration, it  was  ruled  that  on  this  issue,  the  defendant  must  be- 
gin \  So,  in  an  action  on  a  bill  of  exchange,  by  the  indorsee  against 
the  acceptor,  where  the  defendant  pleaded  that  it  was  an  accommo- 
dation bill,  and  that  a  blank  acceptance  had  been  filled  up  and  ap- 
plied in  discharge  of  this  and  other  bills,  and  the  plaintiff  replied 
that  the  defendant  broke  his  promise  without  such  cause  as  in  that 
plea  alleged,  the  court  held  that  on  these  pleadings,  the  defendant 
was  entitled  to  begin  ^.  So,  in  assumpiit  on  a  bill  of  exchange,  by 
indorsee  i^ainst  acceptor,  where  the  only  plea  was  that  the  bill  had 
been  altered  afler  acceptance,  without  the  defendant's  consent,  the 
court  held  that  the  defendant's  counsel  had  the  right  to  begin,  and 
that  upon  his  calling  for  the  bill,  the  plaintifTs  counsel  ought  to 
produce  it  without  notice  ^.  To  a  mandamus  to  a  rector,  to  restore 
a  parish  clerk,  the  rector  returned  that  the  clerk  was  guilty  of  acts  of 
intoxication,  and  therefore  he  dismissed  him ;  the  clerk  brought  an 
action  for  a  false  return,  and  in  his  declaration  recited  the  return, 
and  negatived  the  allegations  contained  in  it;  the  rector,  by  his 
plea,  repeated  the  charges  contained  in  the  return,  and  the  court 
held  that,  on  these  pleadings,  the  defendant  had  the  right  to  be- 
gin •. 

in  an  action  for  a  libel^  when  a  justification  was  pleaded  without  In  iction  for 
the  general  issue,  it  was  formerly  holden  that  the  defendant  was 
entitled  to  begin  ^     So,  in  an  action  of  assauli  and  battery ^  when  Of  assault,  and 
there  was  a  plea  of  justification  only  and  issue  thereon,  the  defend-  ^^^^'  , 
ant*8  counsel  had  formerly  a  right  to  begin^  the  affirmative  of  the 
iasue  being  on  him,  and  the  onus  of  proving  damages  not  being 

*  Warner  v.  Haines,  6  Car.  Si  P.  666.       Edwards  v,  Jones,  kL  688. 

ptr  Ld.  Denman,  Oh.  J.  *  Bowles  v.  Neale,  7  Car.  &  P.  202. 

^  Mills  V.  Oddy,  6  Car.  &  P.  128,  per  per  IA.Denman,  Ch.  X 

Parke,  B.  '  Cooper  v.  Wakley,  1  Moody  &  M. 

«  Faith  o.  M'Intyre,  7  Car.  &  P.  44.  24a    3  Car.  &  P.  474.  8.0.  per  Ld. 

*  Barker  v.  Malcolm,  id.  10  i ;  and  see  TerUerdenf  Ch.  J. 
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Recent  resolu- 
tion of  judges, 
and  decisions 
thereon. 


In  covenant. 


Bufficient  to  give  that  right  to  the  plaintiff's  counsel  *.  A  resolution, 
however,  has  been  recently  come  to  by  all  the  judges,  that  *  in  cases 
of  slander,  libel,  and  other  actions  for  personal  injuries,  where  the 
plaintiff  seeks  to  recover  actual  damages,  of  an  unascertained  amount, 
he  is  entitled  to  begin,  although  the  affirmative  of  the  issue  may,  in 
point  of  form,  be  with  the  defendant'  ^:  And  accordingly,  in  an  ac- 
tion for  false  imprisonment,  where  the  defendant  pleaded  as  a  justifi- 
cation, that  the  plaintiff  had  stolen  feathers,  and  that  he  was  there^ 
fore  imprisoned,  and  the  plaintiff  replied  de  injurid^  &c.  it  was  ruled 
that  the  plaintiff  was  entitled  to  begin,  although  there  was  no  plea 
of  the  general  issue,  and  the  affirmative  was  on  the  defendant  ^,  So 
where,  to  an  action  for  breach  of  promise  of  marriage,  the  defendant  did 
not  plead  the  general  issue,  but  only  that  the  plaintiff,  after  the  promise, 
conducted  herself  in  a  lewd,  unchaste,  and  immodest  manner,  &c.  it  was 
decided  that  on  this  state  of  the  pleadings,  the  plaintiff  was  entitled  to 
begin  ^.  But  where  the  plaintiff  does  not  go  for  unliquidated  damages, 
the  party  on  whom  the  affirmative  lies  is  entitled  to  begin  •  :  There- 
fore, in  an  action  of  debt  for  a  penalty  of  50/.  for  carrying  the  plain- 
tiff to  a  prison  under  mesne  process,  within  twenty-four  hours,  where 
the  defendant  pleaded  that  it  was  by  the  plaintiff's  own  consent, 
and  the  plaintiff  replied  that  he  did  not  consent,  the  court  held 
that  on  these  pleadings,  the  defendant  should  begin  ®.  So,  in  covenant 
to  recover  damages  for  the  non-performance  of  an  agreement  under 
seal,  if  the  defendant  plead  only  that  the  deed  was  obtained  by  fraud 
and  covin,  the  affirmative  of  the  issue  being  upon  him,  and  this 
i^ot  being  a  case  within  the  rule,  his  counsel  has  a  right  to  begin, 
although  the  damages  are  uncertain,  and  evidence  was  requisite  to 
guide  the  jury  in  forming  their  estimate  of  them^  And  in  an  action 
of  covenant  for  not  repairing,  &c.  if  the  defendant  plead  affirmative 
pleas,  he  is  in  general  entitled  to  begin  ?.  In  considering,  however, 
which  party  ought  to  begin,  it  is  not  so  much  the  form  of  the  issue 
which  is  to  be  considered,  as  the  substance  and  effect  of  it ;  and  the 
judge  will  consider  what  is  the  substantial  fact  to  be  made  otit,  and 
on  whom  it  lies  to  make  it  out  ^ :  And  accordingly,  where  in  an  action 


*  Bedell  v.  Russell,  Ry.  &  Mo.  293. 
per  Besti  Ch.  J. 

^  Carter  o.  Jones,  6  Car.  &  P.  64.  1 
Moody  &R.  281.  S.  C 

«  Atkinson  r.  Wame,  6  Car.  &  P.  687. 
]ier  Aldenon,  B. 

^  Harrison  v,  Gould,  7  Car.  9c  P.  680. 
per  Gascieej  J.  after  consulting  witli  I>d. 
AbingeTf  Cli.  B. 


•  Silk  ».  Humpherj',  7  Car.  &  P.  14. ; 
and  see  Burrell  v.  Nicholson,  1  Moody  & 
R.  S04.  6  Car.  &  P.  202.  S.  C.  ;nt  Ld. 
Denman^  Ch.  J. 

'  Reeve  ».  Underhill,  6  Car.  &  P.  775. 
per  Tindaly  Ch.  J. 

«  Leivis  ».  Wells,  7  Car.  &  P.  221. 

**  Soward  r.  Leggatt,  ki.  613. 
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of  covenant  to  repair,  the  breach  was  that  the  defendant  did  not  re- 
pair, but  suffered  the  premises  to  be  ruinous,  &c.  and  the  defendant 
pleaded  that  he  did  repair,  and  did  not  suffer  the  premises  to  be- 
come ruinous,  &c.  it  was  ruled  by  Lord  Ahingevt  that  on  this  issue 
the  plaintiff  must  begin  K 

In  replevin^  where  a  defendant  pleads  property  in  a  third  per-  In  replevin, 
son,  and  issue  is  taken  thereon,  he  is  entitled  to  begin  ^.  And 
where,  to  an  avowry  for  rent  in  arrear,  it  was  pleaded  that  the 
tenant  had  let  other  property  to  the  defendant  at  a  larger  rent,  and 
it  was  agreed  that  the  two  rents  should  be  set  off  against  each  other^ 
and  that  in  consequence  a  larger  sum  was  due  to  the  tenant  than 
the  sum  distrained  for  by  the  defendant,  to  which  there  was  a  repli- 
cation denying  the  agreement,  it  was  holden  that  on  these  pleadings, 
the  plaintiff  was  entitled  to  begin  ^.  So  where,  in  replevin^  there  was 
a  cognizance  for  rent  in  arrear,  to  which  there  were  two  pleas,  the 
one  stating  that  a  certain  agreement  had  been  entered  into  between 
the  landlord  and  tenant,  and  the  tenant  was  subsequently  induced  by 
the  landlord  to  enter  into  another  agreement,  which  second  agree- 
ment was  the  demise  in  the  cognizance  mentioned,  and  that  this  latter 
agreement  had  been  abandoned  by  mutual  consent,  before  any  rent 
became  due,  and  the  other  plea  was  similar,  except  that  it  averred 
that  the  tenant  was  induced  to  enter  into  the  second  agreement  by 
fraud,  and  there  was  a  replication  to  the  first  plea  denying  the 
abandonment,  and  to  the  other  denying  the  fraud,  it  was  holden  that 
on  these  pleadings,  the  plaintiff  had  the  right  to  begin  ^. 

In  trespass  quare  clausum  /regit,  if  the  defendant  plead,  as  to  the  In  trespass 
coming  with  force  and  arms,  and  whatever  else  is  against  the  peace,  not  ^^  &c. 
guilty,  and  as  to  the  residue  of  the  trespasses  a  justification,  which  is  de- 
nied by  the  replication  ^  the  defendant  has  a  right  to  begin.  So,  in  tres- 
pass  for  entering  the  plaintiff's  dwelling-house,  and  taking  his  goods, 
on  a  plea  justifying  the  trespass  by  proceedings  under  a  commission 
of  bankrupt,  and  replication  taking  issue  on  the  act  of  bankruptcy, 
the  defendant,  not  having  pleaded  the  general  issue,  has  a  right  to  be- 
gin ^.  So,  in  trespass  quare  clausum /regit,  where  liberum  tenementum 
was  pleaded,  and  no  general  issue,  the  defendant  was  holden  to  be 
entitled  to  begin  s.      So,  in  an  action  of  trespass  for  taking  goods, 

*  Soward  v.  Leggatt,  7  Car.  &P.  613.  •  Hodges  v.  Holder,  3  Carapb.  366. 
^  Colstone  V,  Hiscolbs,  1  Moody  &  R.      per  Baylejft  J.      Jackson  v.  Hesketh,  2 

301.  ;i0r  Alderton,  J.  Stark*  Ni.  PrL  618.  per'Bayley,  J. 

*  Curtis  V,  Wheeler,  4  Car.  &  P.  196.  '  Cotton  ».  James,  1  Moody  &  M.  273. 
1  Moody  &  M.  493.  S,  C.  per  Ld.  Ten^  278.  3  Car.  &  P.  606.  S.  C.  ;>«•  Ld. 
terdett,  Ch.  J.  TerUerdgrh  Ch.  J. 

*  Williams  v.  Thomas,  4  Car.  &  P.  '  Pearson  v.  Coles,  1  Moody  &  R.  206. 
234.  per  BoUand,  B.  ;)er  Pattaon^  J. 
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where  the  defS^ndant,  without  pleading  the  general  issue,  pleaded  that 
the  house  was  within  and  parcel  of  the  parish  of  ilf.  and  that  he» 
being  a  constable,  took  the  goods  under  a  warrant  of  distress  for  pa- 
rochial rates ;  the  replication  stated  that  the  house  was  not  within 
or  parcel  of  the  parish  of  M,  the  plaintiff's  counsel  daimed  the  right 
to  begin,  as  they  had  to  prove  the  demand  of  the  perusal  and  copy  of 
the  warrant ;  this  the  defendant's  counsel  offered  to  admit ;  and  the 
court  held  that  the  defendant  had  the  right  to  begin  K  And  he  has 
the  same  right  in  trespass  for  shooting  a  dog,  where  there  are  several 
pleas  of  justification,  but  no  plea  of  the  general  issue,  although  the 
declaration  allege  special  damage  ^. 
In  ejectment.  In  ejectment^  by  the  heir  at  law  against  a  devisee,  if  the  defendant 

will  admit  the  lessor  of  the  plaintiff  to  be  heir,  he  has  a  right  to  be- 
gin, and  is  entitled  to  the  reply  ^ :  So,  if  the  lessor  of  the  plaintiff* 
prove  his  pedigree,  and  there  stop,  and  the  defendant  set  up  a  new 
case  in  his  defence,  which  is  answered  by  evidence  on  the  part  of  the 
lessor  of  the  plaintiff,  the  defendant  is  entitled  to^the  general  reply  ^  : 
which  is  also  the  case,  where  the  lessor  of  the  plaintiff  claims  under  a 
will,  and  the  defendant  under  a  codicil  thereto,  the  validity  of  which 
is  the  question  between  them,  and  the  defendant  admits  the  title  of 
the  lessor  of  the  plaintiff  under  the  will  «•  So  in  ejectment  by  lessors, 
claiming  under  several  descents  from  a  particular  ancestor,  when  the 
defendant  admits  all  the  descents  except  the  first,  and  claims  under  a 
will  of  this  ancestor,  the  defendant  is  entitled  to  begin  ^  But  where, 
in  ejectment,  each  party  claimed  as  heir  at  law,  and  the  real  question 
was  as  to  the  legitimacy  of  the  defendant,  who  was  clearly  heir  if 
legitimate,  and  proposed  to  admit  that  unless  he  were  legitimate,  the 
lessor  of  the  plaintiff  was  the  heir  at  law,  it  was  holden  that  this  ad- 
mission did  not  give  him  the  right  of  beginning  >.  And  the  defend- 
ant's counsel  had  no  right  to  the  general  reply,  unless  he  admits  the 
whole  primd  facie  case  of  the  lessor  of  the  plaintiff^ :  Therefore, 
where  the  counsel  for  the  defendant  only  admitted  the  pedigree  of  the 
lessor  of  the  plaintiff^  and  the  counsel  for  the  latter  proved  the  seisin 

*  Burrell  v,  Nicfaolson,  6  Car.  &.  F.  Ld.  Denman,  Ch.  J. 
202.  1  Moody  &  R.  804.  S.  C.  per  Ld.  '  Doe  d.  Coxbett  v.  Coibelt,  S  Campb. 

Denmtmf  Ch.  J.  S<S8.  per  Baylejff  J.    Jackson  v.  Hetketb, 

<>  Fish  V,  Travers,  8  Car.  &  P.  578.  8  Stark.  Nl  Pru  680.  per  Baj/Uy,  J. 
per  Bed,  Ch.   J.;    and  see    Morris    o.  '  Doe  d.  Wollaston  v.  Barnes,  I  Bloody 

Nugent,  7  Car.  &  P.  672.  &  R.  886.  j)er  Ld.  Denman,  Ch.  J. 

^  Jackson  v.  Hesketh,  2  Stark.  Ni  Pru  *  Doe  d.  Warren«.  Bray,  1  Moody  & 

619.  jMT  Bajfley,  J.  M.  166.  per  Vmtghan,  B. 

'  Goodtitle  d.  Re^ett  v,  Braham,    i  »  Doe  d.  Tucker  v.  Tucker,  1  Moody 

Dumf.  8t  £.  497 ;  but  see  Doe  d.  Pile  v.  &  M.  686.  per  BoUmdj  B. 
Wilson,  6  Car.   &  P.  301.  305,6.  per 
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of  the  ancestor  by  receipt  of  rent,  which  case  was  answered  by  set- 
ting up  a  will,  the  validity  of  which  was  disputed  by  evidence  on  the 
part  of  the  lessor  of  the  plaintifF,  it  was  holden  that  the  defendant's 
counsel  was  not  entitled  to  the  general  reply  *•  On  a  trial  at  bar  of  On  writ  of  right. 
a  writ  of  rtght,  the  demi  mark  having  been  tendered,  the  tenant  must 
begin  ^.  And  where  a  rule  to  set  aside  an  award  is  made  into  a  special 
ease,  the  counsel  who  objects  to  the  award  ought  to  begin,  and  have 
the  reply". 

In  assumpsit  for  goods  sold  and  delivered,  on  a  plea  of  covertwef  if  When  pbintifT 
the  plaintiff  elect  to  begin,  he  must  go  into  his  whole  case ;  but  if  the  ™hole^at& 
defendant  admit  the  debt,  she  is  entitled  to  begin  ^.  And,  in  an  action 
of  trespass,  when  the  general  issue  is  pleaded,  and  also  special  pleas, 
alleging  a  clandestine  removal  of  goods  to  avoid  a  distress,  the  plain- 
tiff, it  has  been  said,  ought  to  go  into  the  whole  of  his  case  in  the  first 
instance  *.  But  where  there  are  cross  demands  between  the  plain^ 
tiff  and  defendant,  the  plaintiff  need  not,  in  the  first  instance,  prove 
the  whole  of  his  account,  but  need  only  prove  the  balance  which  he 
claims ;  and  if  the  defendant  prove  his  set  off  to  a  larger  amount, 
the  plaintiff  may  then  prove  other  parts  o£  his  account,  to  cover  the 
defendant's  set  off'. 

When  affirmative  pleas  of  justification  are  put  on  the  record,  with  the  When  affirma- 
plea  of  not  guilty,  the  plaintiff's  counsel  may,  if  they  please,  not  only  ^u^tjfi^on**' 
prove  the  facts  of  the  declaration,  but  may  also,  in  the  first  instance,  pleaded  with 
and  before  the  defendant's  case  is  gone  into  at  all,  go  into  any  evidence  guUt^.  °^^ 
which  goes  to  destroy  the  effect  of  the  justification,  by  way  of  antici- 
pating the  defence ;  or  they  may,  if  they  please,  content  themselves 
with  proving  the  &ct  on  the  plea  of  not  guilty,  and  then  close  their 

•  Doe  d.  Pile  (or  PiU)  ©.  Wflson,  6  Car.  178.  per  AbboU,  Ch.  J. ;  and  see  Biyan  v. 

&P.901.806,  6.  iMoody  &R.S28.S.C.  WagstaflS  8  Car.  &  P.  186.  Ry.  &  Mo.  ^ 

per  hLDenman,  Ch.  J.;  but  see  Doed.  8S9.S.C. /ntt  Abbott,  Ch.  J. 
Wonaston  V.  Barnes,  1  Moody  &  R.  886.  •  Rees  v.  Smith,  2  Stark.  NL  Pri.  31. 

per  Ld.  Denmanf  Ch.  J.  per  LA.  EUenborough,  Ch.  J.;  and  see 

^  Tooth  o.  Bagwell*  S  Bing.  446.  11  Murray  &  Butler,  8  Ssp.  Rcpw  105.  per 

Moore,  849.    8   Car.   &  P.  871.  S.  C.  Ld.  Kemfon,  Ch.  J.     Patenon  v.  Zacha^ 

Jones  tk  Brearly,  5  Car.  &  P.  319*  per  riah,  I  Stark.  Nu  Pri.  78.  per  Ld.  EOen^ 

Botanquety  J.  Spiers  v.  Morris,  9  Bing.  beroug^  Ch.  J.     Jackson  v.  Hesketh,  8 

667.  8  Moore  &  S.  118.  S.  CL  Stark.  NL  Pri,  519,  8a  /Mr  Ben/ley,  J. 

'  Dippins  V.  Marquis  of  Anglesea,  8  Robey  o.  Howard,  id,  555.  per  Mbotty  Ch. 

DowL  Rep.  647.  per  Ld.  Lyndkunt,  Ch.  J.     Stansfeld  «c  Levy,  8  Stark.  M.  Pri. 

B.    And  see  further*  as  to  the  cases  in  8.  per  Abbott,  Ch.  J. 
which  the  plaintifTs  os  defendant's  counsel  '  Williams  «.   Dalies,  (or  Davis,)   1 

is  entitled  to  begin,  and  have  the  reply,  Cromp.  ft  M.  464.    8  Tyr.  Rep.  888.   1 

Tidd  Prac.  9  Etl.  H58,  9.  Dowl.  Rep.  647.  S.  C. 

^  Lacoii  V.  Higgiiis,  8  Stark.  Nu  Pri. 
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In  action  for 
iJbeL 


Time  of  apply- 
ing for  nonsuit 


Adducing       ' 
further  evidence, 
or  recalling  wit- 
ness, after 
plaintiff  has 
closed  his  case. 


case,  leaving  the  defendant  to  make  out  his  justification  as  he  can,  and 
afterwards  go  into  evidence  in  reply,  as  to  the  justification^:  But  if  the 
plaintiff's  counsel,  knowing  hy  the  pleas  what  the  defence  is  to  be^ 
close  their  case,  and  trust  to  evidence  in  reply,  they  are  to  be  restricted 
to  such  evidence  as  goes  exactly  to  answer  the  case  proved  or  at- 
tempted to  be  proved  by  the  defendant,  in  support  of  the  justifications, 
and  they  cannot  be  allowed  to  go  beyond  it  *.  In  an  action  for  a  libelt 
when  the  plea  of  not  guilty  is  pleaded,  and  also  special  pleas  of  justi- 
fication, the  plaintiff  may,  in  the  outset,  give  all  the  evidence  he  in- 
tends to  offer  to  rebut  such  justification ;  or  he  may  do  so  in  reply  to 
evidence  produced  by  the  defendant :  but  he  is  not  entitled  to  give 
part  of  such  evidence  in  the  first  instance,  and  to  reserve  the  remain- 
der for  reply  to  the  defendant's  case  \ 

When  a  plaintiff's  case  is  closed,  the  defendant's  counsel  may,  if  he 
think  there  is  no  evidence  to  go  to  the  jury,  ask  the  judge  to  nonsuit 
the  plaintiffs ;  but  if  the  defendant's  counsel  has  addressed  the  jury, 
and  examined  witnesses,  he  has  then  no  right  to  address  the  judge  for 
a  nonsuit  ^,  After  the  plaintiff  has  closed  his  case,  he  is  not  in 
general  permitted  to  adduce  further  evidence  ^ ;  and  the  judge  will 
never  allow  a  witness  to  be  called  back,  to  get  rid  of  any  difficulty  on 
the  merits,  or  on  any  thing  which  goes  to  the  justice  of  the  case  *• 
But  the  judge  has  a  discretion,  whether  or  not  a  witness  shafl  be  re- 
called, after  the  party  who  called  him  has  closed  his  case  ^.  And  in 
the  exercise  of  this  discretion,  he  will  allow  the  plaintiff's  counsel  to 
recall  a  witness  to  prove  a  point  he  had  before  omitted  8^  or  to  obviate 
objections  which  are  beside  the  justice  of  the  case,  and  little  more 
than  mere  matter  of  form  ^ :  and  this  has  been  allowed  in  a  penal 
action  *.  In  an  action  for  work  and  labour,  afler  the  plaintiff  had 
closed  his  case,  the  defendant  called  a  witness,  who  stated  that  there 
had  been  a  contract  in  writing  between  the  plaintiff  and  defendant, 
which  the  latter  produced,  but  it  not  being  stamped,  the  judge  re- 


*  Pierpoint  v.  Sfaapland,  1  Car.  &  P. 
447,  8.  per  LUtledale,  J. ;  and  see  Ry.  & 
Mo.  255.  in  noCti. 

^  Browne  v.  Murray,  Ry.  &  Mo.  254. 
per  AbboUt  Ch.  J.  Sylvester  v.  Hall,  id, 
255.  in  muis, 

"  Roberts  v.  Croft,  7  Car.  &  P.  876. 

*  George  v.  Radford,  S  Car.  &  P.  464. 
466.  per  Ld.  Tenterden,  Cb.  J.  Rex  v. 
Hilditch,  5  Car.  &  P.  299.  per  Taunton, 
J. 

<  Giles  V.  Powell,  2  Car.  &  P.  250. 


per  Bett,  Ch.  J. ;  and  see  Soulby  v. 
Pickford,  2  Moore  &  P.  545. 

'  Adams  v.  Bankart,  5  T^r.  Rep.  425. 
428. 

«  Brown  17.  Giles,  1  Car.  &P.  118.;vr 
Parkj  J. ;  but  see  George  t>.  Radford,  5 
Car.  &  P.  466./wr  Ld.  Tenierden,  Cb.  J. 

^  Giles  V.  Powell,  2  Car.  &  P.  259.  yvr 
Bett,  Cb.  J. 

*  ».  Burgoyne,  1   Car.  &  P. 
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fused  to  receive  it  in  evidence  ;  and  the  court  of  Common  Pleas  held 
that  it  was  properly  rejected,  but  granted  a  new  trial,  on  payment  of 
costs,  in  order  that  the  defendant  might  have  an  opportunity  of  pro- 
ducing an  instrument  duly  stamped  ^  When  a  defendant  relies  upon  On  objections 
a  legal  objection,  and  calls  evidence  to  support  it,  the  plaintiff's  coun-  ^^  trjal. 
sel  having  answered  the  objection,  the  defendant  is  entitled  to  be 
heard  on  the  law  in  reply  ^ :  and  if  the  plaintiff's  counsel  answer  the 
objection^  and  the  defendant's  counsel,  in  replying  thereon^  cite  a  case, 
the  plaintiff's  counsel  will  be  allowed  to  observe  on  the  case  so  cited  ^, 
But  if  certain  parts  of  a  book  are  used  to  refresh  the  memory  of  a 
witness  for  the  plaintiff,  and  the  defendant's  counsel,  in  his  address  to 
the  jury,  observe  upon  the  general  state  of  the  book,  and  refer  to 
other  parts  of  it,  such  observations  do  not  give  the  plaintiff's  counsel 
the  right  of  reply  ^.  Where  the  defendant  who  had  begun,  had  closed 
his  case,  and  the  plaintiff's  counsel  had  after  that,  in  his  address  to 
the  jury,  read  a  letter  which  he  caused  one  of  the  defendant's  wit- 
nesses to  prove,  but  neither  gave  it  in  evidence,  nor  adduced  any  evi- 
dence at  all,  the  judge  would  not  allow  the  defendant's  counsel  to  re- 
ply ;  but  suggested  that  the  plaintiff's  counsel  should  have  the  letter 
put  in  and  read,  after  which  the  defendant's  counsel  should  reply  ®.  If  a 
letter,  however,  be  shewn  to  a  witness  for  the  defendant,  on  the  voire 
dire^  to  make  out  that  he  has  an  interest,  and  the  witness  be  released 
and  examined^  the  judge  will  not  prevent  the  plaintiff's  counsel  from 
observing  on  this  letter  in  reply  ^ 

In  an  action  oi false  tfRpri«onmenf>  where  the  defendants  had  pleaded  "^l^en  several 
a  joint  plea  of  not  guilty,  the  judge  would  not  allow  the  counsel  of  each  pev  by  differ- 
defendant  either  to  cross  examine  the  witnesses^  or  to  address  the  ^^  tttornies. 
jury  separately  '.     And  it  has  been  ruled,  that  where  several  defend- 
ants appear  by  separate  attomies,  and  have  separate  counsel,  if  they 
are  in  the  same  interest,  only  one  counsel  can  be  heard  to  address  the 
jury,  and  the  witnesses  are  to  be  examined  by  one  counsel  on  the  part 
of  all  the  defendants,  in  the  same  manner  as  if  the  defence  were 
joint  ^.     So,  in  ejectment,  if  a  landlord  and  tenant  defend  by  different 


*  Fielder  v.  Ray,  S  Moore  &  P.  659. 

k  Arden  v.  Tucker,  1  Moody  &  R.  198. 
per  Ld.  Tenterden,  Ch.  J. 

*>  Fairlie  v.  Denton,  S  Car.  &  P.  193. 
per  Ld.  TetOerden,  Cb.  J. ;  and  see  Pul- 
len  V.  Whiter  id.  4S4.  per  Best,  Ch.  J. 
Power  V.  Barbam,  7  Car.  &  P.  856.  per 
Coleridge,  J. 

<i  PuUen  9.  White,  8  Car.  &  P.  iS4. 
per  BeU,  Cb.  J. 


*  Faith  V.  M'Intyre,  7  Car.  &  P.  44. 

f  Paul  o.  Whiter  5  Car.  &  P.  287.  per 
PaUeton,  J. ;  and  see  Stephens  v,  Foster,  6 
Car.  &  P.  289.  per  Ld.  Lyndhunty  Ch.  B. 

*  Seale  v.  Evana,  7  Car.  &  P.  698. 
Neele  v.  Wood,  18  Leg.  Obs.  157.  S.  C. 

^  Chippendale  v.  Masson,  4  Campb.  174; 
and  see  Doe  d.  Fox  v.  Broml^,  6  DowL 
&  R.  892.  Perring  v.  Tucker,  1  Moody 
&  M.  891.  4  Car.  &  P.  70.  S.  C;  but 
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Bttomies,  and  have  different  counsel,  but  it  appears  that  the  tenant 
claims  no  title  but  what  he  derives  from  the  landlord,  the  judge  at 
the  trial  will  only  allow  one  counsel  to  address  the  jury  for  the  de- 
fence ;  but  the  party's  counsel  who  does  not  address  the  jury,  will 
be  at  liberty  to  cross  examine,  and  also  to  call  witnesses  K  And 
where  two  defendants  appear  and  plead  by  the  same  attorney,  but  at 
the  trial  counsel  appear  for  one  defendant  only,  and  the  other  de- 
fendant appear  in  person,  the  counsel  only  will  be  allowed  to  addresa 
the  jury,  but  the  defendant  who  has  no  counsel  may  cross  examine 
the  witnesses^.  So  where,  on  the  trial  of  an  issue  out  of  the  court 
of  Chancery,  a  person  who  is  not  a  party  to  the  record  is,  by  order 
of  that  court,  to  be  at  liberty  to  attend  the  trial  of  such  issue,  the 
counsel  of  such  person  has  no  right  to  address  the  jury,  or  to  call 
witnesses ;  but  he  may  cross  examine  the  witnesses  called  by  both 
When  there  are    parties,  and  suggest  points  of  law  ^.     When  there  are  several  counsel 

oTaame^deT     ^^  ^^®  ®*"^®  ®'^®'  ^^^  *  juniar  has  begun  to  examine  a  witness,  the 

leader  may  interpose,  take  the  witness  into  his  own  hands,  and  finish 

the  examination  ^.     But  afler  one  counsel  has  brought  his  examiaa- 

tion  to  a  dose,  a  question  cannot  regularly  be  put  to  the  witness,  by 

another  counsel  on  the  same  side  ^. 

In  criminal  cases,       In  a  criminal  case,  a  prosecutor  conducting  his  cause  in  person, 

dudShisown""    ^^^  ^^^  ^  ^  ^^  examined  as  a  witness  i^  support  of  the  indictment, 

cause  in  person,   has  no  right  to  address  the  jury  in  the  same  manner  as  counsel  \ 

And  where  a  defendant,  in  addressing  the  jury,  is  guilty  of  a  con- 
tempt, a  judge  at  nut  prtiu  has  the  power  of  fining  him  ^  The  de- 
fendant, on  the  trial  of  misdemeanor,  cannot  have  the  assistBnce  of 
counsel  to  examine  the  witnesses,  and  reserve  to  himself  the  r^t  of 
addressing  the  jury  *.  But  if  he  conduct  his  defence  himself  and 
any  point  of  law  arise  which  he  professes  himself  unable  to  argue, 
the  court  will  hear  it  argued  by  his  counsel  s.  And,  in  a  wo'd  case,  it 
has  been  doubted  whether,  if  a  party  conduct  his  own  cause,  and 


see  King  o.  Williamson,  8  Staric.  Ni.  Pri. 
162.  Rex  V.  Cooke,  1  Car.  &  P.  SSI. 
328.  (a.)  4  Car.  &  P.  108.  (a.)  Bidgway  ol 
fillip,  (or  PUIEpi,)  1  Cronip.  M.  db  R. 
415. 5Tyr.Rep.  181.  8  Dowl.  Rep.  154. 
9  Leg.  Obs.  60.  S.  C  semb.  eonira, 

*  Doed.Hoggv.Tinda]e,SCar.&P. 
565.  1  Moody  &  M.  814.  &.  C  per  lA. 
j[j8fitefBtetif  Ch.  J. 

^  Plenriog  ».  Tucker,  4  Car.  &  P.  70. 
1  UwtAy&M.d9l.S.C.perTmdai,Ch. 
J.  ;  and  see  4  Car.  &  P.  168.  (a.) 


""  Wright  V.  Wright,  4  Car  dt  P.  889. 
7  Bing.  469,  60.  (A.)  5  Moore  &  P. 
819.  (a.)  S.  C 

^  Doe  V.  Roe,  2  Cuopb.  280. 

^  Rex  v.  Brice^  2  Bam.  dt  Aid.  606.  1 
Chit.  Repw  852.  S.  C. ;  and  see  Rex  v. 
Justices  of  Lancashire,  id.  602. 

'  Rex  p.  Davison,  4  Bara.  dc  Aid.  829. 

<  Rex  v.  White,  8  CampL  98.  ReKir. 
Parkins,  Ry.  dt  Mo.  166.  1  Car.  &  P. 
546.  S.  C.  Shuttleworth  v.  Nicholson,  I 
Moody  8l  R.  254.  per  Tmial,  Oh.  J. 
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examine  the  witnesses,  he  can  be  allowed  to  have  the  assistance  of 

counsel,  to  argue  points  of  law  ».     Where  a  defendant,  indicted  for  a  ^ 

nuisancer  conducted  his  own  case,  the  judge,  at  the  conclusion  of  the 

case  on  the  part  of  the  prosecution,  warned  him  that  if  he  called  a 

witness,  or  read  any  letter  or  paper  not  already  in  evidence,  or  opened 

new  facts,  the  counsel  for  the  prosecution  would  have  a  right  to 

reply  ^.     And  if  the  counsel  for  the  defendant,  on  an  indictment  for  a  On  dpeniog  new 

misdemeanor,  open  new  facts  in  his  address  to  the  jury,  and  afterwards  ^^^JL  witncMet 

decline  calling  witnesses  to  prove  the  facts  so  opened,  the  counsel  for  to  prove  tbtm. 

the  prosecution  is  notwithstanding  entitled  to  the  general  reply  ^.     A 

prosecutor's  counsel,  in  a  case  of  felony,  has  in  strictness  the  right  of 

reply,  though  the  counsel  for  the  prisoner  only  call  witnesses  to  cha« 

racter ;  but  it  seems  that  this  is  not  a  right  which  in  practice  ought 

to  be  exercised,  except  under  very  special  circumstances  ^. 

When  the  attorney-general,  or  a  king's  counsel,  appears  officially  as  Bight  of  auor- 
such,  to  conduct  a  prosecution  on  an  indictment  or  information  for  a  ^{y, 
misdemeanour,  he  is  entitled  to  reply,  though  the  defendant  caU  no 
witnesses  ® :  but  this  privilege  does  not  seem  to  be  allowed  to  counsel, 
on  a  private  prosecution  ' ;  nor  to  the  attorney-general,  where  he  does 
not  prosecute  in  his  official  character  <.  In  a  late  case  however, 
where,  in  an  action  between  subjects,  the  crown  interfered  pro  inUresse 
nto,  and  undertook  the  defence  of  the  cause,  and  witnesses  were 
called  on  both  sides,  the  plaintiff  was  allowed  the  general  reply  ^. 
And  counsel  for  the  crown,  on  shewing  cause  against  a  rule,  have  a 
right  to  reply  to  the  arguments  in  support  of  it  K 


*  Mofcati  V.  Lawion,  7  Car.  &  P.S8. 
^  Rex  0.  Curllle^  6  Car.  &  P.  690. 643, 

*  Rexv.  BignoU,DowL&R.  JVLPVii 
^.  4  DowL  &  R.  70.  S.  C.;  and  ase 
Stevens  v.  Webb,  7  Car.  &  P.  60 ;  but  see 
Crerar  o.  Sodo,  1  Moody  dt  M.  86.  where 
it  was  add  by  Lord  TenUTdeitf  Ch.  J.  that 
if  die  defendant's  counsel  refuse  to  caH  a 
witness,  to  establish  the  frets  which  tbey 
bare  undertaken  to  establish,  the  judge 
may,  m  his  discTetion,  permit  a  reply ;  but 
as  to  the  siHct  right,  the  practice  is  clearly 
against  it. 

^  Rex  V.  Stannaid,  7  Car.  ft  P.  673 ; 
and  for  the  practice  to  be  observed  on 


trials  for  felony,  where  the  prisoner  has 
counsel,  see  id*  676. 

*  Rex  V.  Maradeut  1  Moody  ft  M.  439. 
per  Ld.  Xenterden^  Ch.  J. 

'  Rexo.  Earl  of  Abingdon,  Peake  Caa. 
NL  PrL  3  Ed.  310.  per  Ld.  Xenyon,  Ch. 
J. ;  but  see  the  case  of  Rex  v.  Smith,  id, 
yfi*)  eBittbt  comItq. 

■  Rex  o.  Ben,  1  Moody  &  M.  440.  ^ler 
Ld.  Teraerdertf  Ch.  J. 

^  Rowe  V.  Brenton,  8  Man.  &  R.  804^ 
5.     . 

'  Attorney-General  v.  Tomsett,  1  Gale, 
147.  6  Tyr.  Rep.  514.  8.  C.  And  see  fur- 
ther, as  to  the  hearing  of  counsd,  Tidd 
/Vac.  9  Ed.  859,  &c. 
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Variances  not 
amendable  at 
trial,  &C.  before 
sut.  9  Geo.  IV. 
c.  16. 


Amendable  by 
that  statute,  in 
cases  where  a 
variance  shall 
appear  between 
written  or  print- 
ed evidence  and 
the  record,  on 
payment  of 
costs. 


Order  for 
amendment  to 
be  indorsed  on 
pottea. 


Decisions 
thereon. 


(( 


« 


Previously  to  Lord  TetUerden's  act  %  great  expense  was  often  in- 
curred, and  delay  or  failure  of  justice  took  place  at  trials,  by  reason 
of  variances  between  writings  produced  in  evidence,  and  the  recital 
or  setting  forth  thereof  upon  the  record  on  which  the  trial  was  had,  in 
matters  not  material  to  the  merits  of  the  case ;  and  such  record  could 
not  in  any  case  have  have  been  amended  at  the  trial,  and  in  some  cases 
could  not  be  amended  at  any  time  ^ :  For  remedy  whereof  it  was  enacted 
by  the  above  statute,  that  "  it  shall  and  may  be  lawful  for  every 
"  court  of  record  holding  plea  in  civil  actions,  any  judge  sitting  at 
"  nisi  prius,  and  any  court  of  oyer  and  terminer  and  general  gaol  deli- 
'*  very,  in  England,  Wales,  the  town  of  Berwick  upon  Tweed,  and  Ire^ 
"  land,  if  such  court  or  judge  shall  see  fit  so  to  do,  to  cause  the  re- 
"  cord  on  which  any  trial  may  be  pending  before  any  such  judge  or 
court,  in  any  civil  action,  or  in  any  indictment  or  information  for 
any  misdemeanour,  where  any  variance  shall  appear  between  any 
'*  matter  in  writing  or  in  print  produced  in  evidence,  and  the  recital  or 
**  setting  forth  thereof  upon  the  record  whereon  the  trial  is  pending, 
*'  to  be  forthwith  amended  in  such  particular,  by  some  officer  of  the 
'*  court,  on  payment  of  such  costs,  if  any,  to  the  other  party,  as  such 
"  j.udge  or  court  shall  think  reasonable  ;  and  thereupon  the  trial  shall 
"  proceed,  as  if  no  such  variance  had  appeared ;  and  in  case  such  trial 
"  shall  be  had  at  nisi  prius,  the  order  for  the  amendment  shall  be  in- 
"  dorsed  on  the  postea^  and  returned,  together  with  the  record  ;  and 
'^  thereupon  the  papers,  rolls,  and  other  records  of  the  court  from 
^'  which  such  record  issued,  shall  be  amended  accordingly." 

This  statute,  which  authorizes  a  judge  to  order  amendments  of 
variances  between  written  or  printed  evidence  and  the  record,  invests 
him  with,  a  discretion,  which  cannot  it  seems  be  revised  by  the  court 
above  ^.  And  where  a  judgment  was  stated  on  the  record  as  in  one 
court,  and  it  appeared,  by  the  production  of  an  examined  copy,  to 
have  been  obtained  in  another,  the  judge  at  nisi  prius  ordered  the  re- 
cord to  be  amended  <^.     So  where,  in  a  declaration  on  a  bill  of  ex- 


•  9  Geo,  IV.  c.  J6. 

^  Preamble  to  sUt.  9  Geo.  IV.  c.  15. 
And  for  cases  of  variance  between  the  de- 
claration, or  subsequent  pleadings,  and  the 
evidence  given  at  the  trial  of  personal  ac- 
tions, &c.  and  in  what  cases  they^have 
been  holden  to  be  fatal,  and  in  what  im- 
material, see  Tidd  Prac  9  Bd.  484,  5.  {f.) 
&  Sup.  thereto,  18S0.  pp.  98,  9  ;  and  see 
further  as  to  variance,  \  Chit.  FU  5  Ed. 


278,  &c  S  Slaric.  Evid.  1  Ed.  1526,  &c 
'  Paries  V,  Edge^  1  Cromp.  &  M.  429. 
S  Tyr.  Rep.  364.  Rvker  o.  Ade,  1  DowL 
Hep.  643.  S.  C.  Rex  v.  Archbishop  of 
Yoric,  I  Ad.  &  K  394.  3  Nev.  &  M. 
453.  S.  C  Doe  d.  Poole  «.  Erringtoa, 
jd,  646.   1  Ad.  &  E.  750.  S.  a 

^  Briant  v.  Eicke,  1  Moody  &  M.  369. 
per  Ld.  TenUrden^  Ch.  J. 
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change,  the  date  of  the  bill  was  stated  to  be  the  26th  of  March,  when 
it  really  was  the  29th,  the  judge,  in  an  undefended  cause,  allowed  the 
variance  to  be  amended,  under  the  above  statute,  without  the  pay- 
ment'of  any  costs*.  And  where,  in  an  action  against  a  defendant 
for  not  obeying  a  subpcena,  the  declaration  stated  that  the  plaintiff 
caused  to  be  lefl  with  the  defendant,  a  copy  of  the  writ  of  subpcena, 
the  court  of  Common  Pleas  held  that  a  judge  at  nisi  prius  had  autho- 
rity, under  the  above  statute,  to  allow  this  allegation  to  be  amended 
as  follows :  "  a  copy  of  so  much  of  the  said  writ  of  subpoena  as  re- 
laUd  to  the  said  defendant"  ^  So,  in  an  action  on  a  bill  of  exchange 
by  indorsee  against  indorser,  where  the  bill  was  stated  to  have  been 
drawn  payable  to  the  drawer's  order,  and  by  him  indorsed  to  A.  B. 
whereas  it  appeared  in  evidence  to  have  been  drawn  in  favour  of 
A.  B,  the  judge  having  amended  the  record,  the  court  of  Exchequer 
approved  of  it^.  So,  in  an  action  on  an  instrument  declared  on  as  a 
bill  of  exchange,  the  judge  made  an  order,  in  an  undefended  cause, 
for  the  amendment  of  the  record,  by  allowing  the  plaintiff  to  declare 
as  on  a  promissory  note,  and  also  for  the  amendment  of  a  judge's 
order,  which  had  been  obtained  for  admitting  the  handwriting  of  the 
defendant  and  the  indorsers  ^.  And  a  record  was  amended,  pend- 
ing the  trial,  by  correcting  a  variance  between  a  written  contract  and 
the  statement  of  the  contract  on  the  pleadings,  although  it  did  not 
appear  by  the  record,  that  the  contract  was  in  writing®.  But 
in  an  action  for  a  malicious  arrest,  an  allegation  that  the  de- 
fendants did  not  prosecute  the  suit  complained  of,  but  therein 
failed  and  made  default,  and  their  pledges  were  in  mercy,  &c.  is 
not  supported  by  proof  of  a  discontinuance  ;  and  this  variance  was 
holden  not  to  be  such  an  error  in  the  record  as  could  be  amended  at 
nisi  prius,  under  the  above  statute  ;  it  not  being  a  mere  mistake  in 
setting  out  a  written  instrument,  but  an  allegation  of  something 
totally  different  from  the  proof.  So,  in  replevin,  where  the  defend- 
ant, in  his  avowry,  stated  that  the  distress  was  for  rent  in  arrear,  and 
that  the  plaintiff*  held  the  lands  on  certain  terms,  but,  on  the  plaintiff^s 
lease  being  put  in,  it  appeared  that  he  held  them  on  other  and  dif- 
ferent terms,  the  judge  at  nisi  prius  ruled  that  this  variance  was  not 
amendable,  under  the  statute  9  Geo.  IV.  c.  15  «  ;  and  also,  that  the  act 

*  Bent2ing  v.  Scott,  4  Car.  &  P.  24.  "  Lamey  v,  BUbop,  4  Bam.  &  Ad. 

per  Park,  J.  479.  1  Nev.  &  M.  882.  S.  C 

^  Mactennan  o.  Judaon,  8  Bing.  284.  '  Webb  v.  Hill,  1  Moody  &  M.  258.  8 

*"  Parks  v.  Edge,  1  Cromp.  8c  M.  429.  Car.  &  P.  485.  S.  C.  per  Ld.  Tenterdeny 

S  Tyr.  Rep.  864.    Parker  v.  Ade,  1  Dowl.  Ch.  J. 

Rep.  648,  S.  C.  '  Ryder  v.  Malbon,  8  Car.  &  P.  594. 

^  MoilUct  t>.  Powell,  6  Car.  &  P.  238.       per  Park,  J. 
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Stat  9  Geo. 
IV.  c.  16. 
extended  by  S  & 
4  W.  IV.  c.  42. 

Preamble  to 
latter  statute. 


Amendments 
may  be  made, 
when  any  va- 
riance appears 
between  the 
proof,  and  re- 
cital or  setting 
forth  on  there- 
cord,  of  any  con- 
tract, &c.  in  any 
particular  not 
material  to  the 
merits  of  the 
case,  and  by 
which  the  oppo- 
site party  cannot 
have  been  pre- 
judiced. 


only  ai^lied  to  cases  wbere  some  particular  written  iastrument  ia  pro- 
fessed to  be  set  out  or  recited  in  the  pleading  ^  And  the  judge,  in 
another  case,  would  not  allow  an  amendment,  under  the  above  statute, 
when  there  was  a  variance  which  would  not  have  occurred,  if  common 
care  had  been  used  in  drawing  the  declaration  ^. 

The  above  statute  being  confined  to  such  variances  only  as  aj^ared 
between  any  matter  in  wrttrng  ox  in  prtn<  produced  in  evidence,  and 
the  recital  or  setting  forth  thereof  on  the  record  whereon  the  trial  was 
pending  S  was  extended  by  the  statute  3  &  4  W.  IV.  c.  42  ^ ;  whereby, 
after  reciting  that  great  expense  was  often  incurred,  and  delay  or 
fieulure  of  justice  took  place  at  trials,  by  reason  of  vacamdei  *,  as 
to  some  particular  or  particulars,  between  the  proof  axtd  the  record, 
or  setting  forth  on  the  record,  or  document  on  which  the  trial  was 
had,  of  contracts,  customs,  prescriptions,  names,  and  other  matters  or 
circumstances,  not  material  to  the  merits  of  the  case,  and  by  the  mis- 
statement of  which  the  opposite  party  could  not  have  been  prejudiced, 
and  the  same  could  not  in  any  case  be  amended  at  the  trial,  except 
where  the  variance  was  between  any  matter  in  writing  or  in  pruU 
produced  in  evidence,  and  the  record;  and  that  it  was  expedient  to 
allow  such  amendments  as  thereinafter  mentioned,  to  be  made 
on  the  trial  of  the  cause  ';  it  is  enacted,  that  "  it  shall  be  lawful  for 
*<  any  court  of  record  holding  plea  in  civil  actions,  and  any  judge 
**  sitting  at  nisi  prius,  if  such  court  or  judge  shall  see  fit  so  to  do,  to 
**  cause  the  record,  writ,  or  document,  on  which  any  trial  may  be 
**  pending  before  any  such  court  or  judge,  in  any  civil  action,  or  in 
**  any  information  in  the  nature  of  a  quo  warranto,  or  proceedings  on 
"  a  mandamuSf  when  any  variance  shall  appear  between  the  proof  aad 
the  recital  or  setting  forth  on  the  record,  writ,  or  document,  on 
which  the  trial  is  proceeding,  of  any  contract,  custom,  prescription, 
''  name,  or  other  matter,  in  any  particular  or  particulars  in  the  judg- 
"  ment  of  such  court  or  judge  not  material  to  the  merits  of  the  case, 
**  and  by  which  the  opposite  party  cannot  have  been  prejudiced  in  the 
**  conduct  of  his  action,  prosecution,  or  defence,  to  be  forthwith 
«  amended  by  some  officer  of  the  court  or  otherwise,  both  in  the  part 


tc 


(( 


*  Ryder  o.  Malbon,  S  Car.  &  P.  694. 
per  Parky  J. 

t>  Jelf «.  Oriel,  4  Car.  &  P.  22.  ;wr  Ld. 
TentenUth  Ch.  J. ;  but  see  Parks  o.  Edge^ 
1  Cromp.  &,  M.  429.  Parker  v,  Ade,  I 
Dowl.  Rep.  64S.  S.  C. ;  and  see  Brown  v. 
Dean,  2  Nev.  &  M.  822.  per  Demnan, 
Ch.  J. 


"  Brooks  V.  Blanshard,  1  Cromp.  &  H. 
779.  S  Tyr.  Rep.  844.  S.  C. 

<*  $  2a  and  see  2  Rep.  C.  L.  Com.  S5, 
&c.  85,  &c. 

*  This  is  evidently  a  misprint,  far  "  im- 
n'onces.** 

f  Preamble  to  stat  3  &  4  W.  IV.  c. 
42.§2S. 
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^  of  the  )^eadiilgB  where  such  variance  occars»  and  in  every  other 
*'  part  of  the  pkadinga  which  it  may  become  necessary  to  amend,  on 
^  such  terms,  as  to  payment  of  costs  to  the  other  party,  or  pos1p<ming 
*'  the  trial  to  be  had  before  the  same  or  another  jury,  or  both  pay- 
**  ment  of  costs  and  postponement,  as  such  court  or  judge  shall  think 
^  reasonable :  and  in  case  such  variance  shall  be  in  some  particular  or 
"  particulars  in  the  judgment  of  such  court  or  judge  not  material  to 
'*  the  merits  of  the  case,  but  such  as  that  the  opposite  party  may  have 
**  been  prejudiced  thereby  in  the  conduct  of  his  action,  prosecution, 
**  or  defence,  then  such  court  or  judge  shall  have  power  to  cause  the 
'*  same  to  be  amended,  upon  payment  of  costs  to  the  other  party,  and 
**  withdrawing  the  record,  or  postponing  the  trial  as  aforesaid,  as  such 
court  or  judge  shall  think  reasonable ;  and  after  any  such  amendment, 
the  trial  shaU  proceed,  in  case  the  same  shall  be  proceeded  with,  in 
**  the  same  manner  in  all  respects,  both  with  respect  to  the  liability  of 
**  witnesses  to  be  indicted  for  perjury  and  otherwise,  as  if  no  such 
*'  variance  had  appeared :  and  in  case  such  trial  shall  be  had  at  nisi 
''  priuSf  or  by  virtue  of  such  writ  as  aforesaid,  the  order  for  the 
**  amendment  shaU  be  indorsed  on  the  postea^  or  the  writ,  a^  the  case 
''  may  be,  and  returned,  together  with  the  record  or  writ,  and  there- 
"  upon  such  papers,  roUs,  and  other  records  of  the  court  from  which 
**  such  record  or  writ  issued,  as  it  may  be  necessary  to  amend,  shall 
be  amended  accordingly ;  and  in  case  the  trial  shaU  be  had  in  any 
court  of  record,  then  the  order  for  amendment  shall  be  entered  on 
**  the  roll,  or  other  document,  upon  which  the  trial  sbaU  be  had :  pro- 
'*  vided,  that  it  shall  be  lawful  for  any  party  who  is  dissatisfied  with 
'*  the  decision  of  such  judge  at  nisi  prius,  sheriflT,  or  other  officer,  re- 
**  specting  his  allowance  of  any  such  amendment,  to  apply  to  the 
«•  court  firom  which  such  record  or  writ  issued,  lor  a  new  trial  upon 
**  that  ground ;  and  in  case  any  such  court  shall  think  such  amend- 
**  ment  improper,  a  new  trial  shall  be  granted  accordingly,  on  such 
*'  terms  as  the  court  shall  think  fit,  or  the  court  shall  make  such  other 
"  order  as  to  them  may  seem  meet.*' 

Under  this  statute,  the  judge  at  nisi  pritis  will  in  general  amend  • 
any  variance,  which  does  not  go  at  all  to  afiect  the  matter  really  in 
dispute  between  the  parties,  and  which  was  not  likely  to  mislead 
the  opposite  party*:  Therefore  where,  in  assumpsit  on  the  warranty 
of  a  horse,  a  general  warranty  of  soundness  was  declared  on,  and  a  war- 
ranty "  except  in  one  foot "  was  proved,  the  judge  aUowed  the  declara- 
tion to  be  amended*  the  real  dispute  between  the  parties  being  whether 

*  Hemming  v.  Parry,  6  Car.  &  P.  660.  per  Aldenon,  B. 

L  L  2 


Terms  of 
amendmenta 


Trial  to  pro- 
ceed, after 
amendment,  as 
if  no  variance 
bad  appeared. 

Order  for 
amendment  to 
be  indorsed  on 
posteot  and  en- 
tered on  roll. 


ti 
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Party  dissatis- 
fied with  deci- 
sion of  judge, 
may  apply  to 
court  for  a  new 
trial. 
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the  horse  was  a  roarer «.  So  where  a  contract,  by  which  A.  gua- 
ranteed to  B.  the  amount  of  a  debt  to  be  contracted  with  B.  by  C 
was  described  in  pleading  as  a  promise  to  pay  the  debt  to  be  so  con- 
tracted, the  court  sanctioned  an  amendment  ordered  at  nisi  prius,  by 
substituting  "guarantee"  for  "pay."^  So  where,  in  trespass  for 
breaking  the  plaintiff's  close  called  Clover  HiU,  the  defendants 
pleadea  not  guilty,  and  that  the  close  was  not  the  plaintiff's,  and  the 
real  name  of  the  close  appeared  to  be  Clover  Moor,  the  judge  ordered 
the  record  to  be  amended,  by  inserting  the  word  Moor  instead  of  Hill^. 
And  where  it  appeared,  on  the  trial  of  an  ejectment^  that  the  parish 
was  misrstated  in  the  declaration,  the  judge  allowed  it  to  be  amended, 
although  the  ejectment  was  for  a  forfeiture  ^.  But  where  the  declaration 
in  ejectment  was  on  a  supposed  joint  demise  by  A.  and  B.  and  it  ap- 
peared in  evidence  that  A.  and  B,  had  not  such  an  interest  that  they 
could  join  in  a  demise  to  the  nominal  plaintiff,  the  judge  at  nisi  prws 
refused  to  amend  the  declaration,  under  the  above  statute,  by  sever- 
ing the  demises  *•  So,  if  several  defendants  are  sued  in  debt,  and  the 
evidence  do  not  fix  all  of  them,  the  plaintiff  must  be  nonsuited;  and 
the  judge  will  not  allow  the  declaration  to  be  amended,  by  striking  out 
the  names  of  those  defendants  who  are  not  affected  by  the  evidence  ^ 
So,  where  A,  covenanted  to  pay  B,  2701,  on  the  15th  December^  with 
interest  up  to  that  time,  and  not  having  done  so,  B.  brought  an 
action  of  debt,  laying  his  damages  at  10/.  it  was  holden  that  B,  could 
not  recover  any  more  than  the  principal,  with  the  interest  up  to  the 
15th  December,  and  10/.  more,  although  the  interest  up  to  the  time  of 
the  action  amounted  to  a  larger  sum ;  and  the  judge  at  the  trial  would 
not  order  the  declaration  to  be  amended,  by  inserting  a  larger  sum 
than  10/.  as  the  damages  s.  So  where,  in  an  action  on  the  case  for 
diverting  a  water-course,  a  party  who  had  a  right  to  the  use  of  run- 
ning water,  as  an  owner  of  adjoining  lands,  had  appropriated  it,  and  by 
his  declaration  claimed  the  right  thereto  as  the  owner  of  a  mill  not 
twenty  years  old,  this  was  holden  to  be  bad,  and  the  judge  at  the  trial 
would  not  allow  the  declaration  to  be  amended  K     And  even  if  the 

*  Hemming  v.  Parry,  6  Car.  &  P.  580.  ^  Doe  d.  Poole  v.  Erringtoo,  1  Moody 
per  Jlderton,  B.                                            &  R.  S4S.    8  Nev.  &  M.  646.    1  Ad.  & 

^  Hanbuiy  v.  fiUa.  8  Nev.  &  M.  iS8.  £.  750.  S.C.  per  Tannion,  J. 
1  Ad.  &  K  6].  &  C.  '  Cooper  e.  Whitehouae^  6  Car.  &  P. 

^  Howell  V.  Thomas,  7  Car.  &  P.  842.  545.  per  jilderson,  B. 
per  Coleridge,  J.  ■  Watkins  v.    Morgan,  6  Car.  Sl  P. 

*  Doed.  Marriott  v.  Edwards,  6  Car.  661.  per  LiUledede,  J. 

&  P.  208.  1  Moody  &  R.  819.  S.C.  per         ^  Frankum  t;«  Earl  of  Falmouth,  6  Car. 
Pttrke,  J. 
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jury  find  the  plaintiff's  right  specially,  and  it  be  indorsed  on  the 
postea^  under  the  twenty-fourth  section  of  the  statute,  the  court  above 
will  not  give  judgment  for  the  plaintiff  on  that  finding ;  because,  if 
the  plaintiff  had  stated  his  right  properly,  the  defendant  might  have 
pleaded  differently  >.  So,  in  trespass  for  taking  '  mirrors  and  hand- 
kerchiefs,* where  the  defendant  justified  the  taking  of  the  mirrors, 
but  by  mistake  omitted  the  taking  of  the  handkerchiefs,  the  judge 
held  that  this  omission  could  not  be  amended  at  the  trial  \  And  a 
judge  sitting  at  nisi  prius  has  no  power,  under  the  above  statutes,  to 
ord^r  an  amendment  of  the  award  of  the  venire  facias^  on  the  nisi  prius 
record  «. 

By  another  clause  of  3  &  4  W.  IV.  c.  42  <^,  "  the  said  court  or  judge  Power  of 
'*  shall  and  may,  if  they  or  he  think  fit,  in  all  such  cases  of  variance,  ^q  directfacu 

"  instead  of  causing  the  record  or  document  to  be  amended  as  afore-  ^  ^,  f?""** 

.  .  .     specuuiy. 

**  said,  direct  the  jury  to  find  the  fact  or  facts  according  to  the  evi- 

"  dence ;  and  thereupon  such  finding  shall  be  stated  on  such  record  or 
"  document,  and  notwithstanding  the  finding  on  the  issue  joined,  the  said 
**  court,  or  the  court  firom  which  the  record  has  issued,  shall,  if  they 
*^  shall  think  the  said  variance  immaterial  to  the  merits  of  the  case, 
**  and  the  mis-statement  such  as  could  not  have  prejudiced  the  oppo- 
"  site  party  in  the  conduct  of  the  action  or  defence,  give  judgment 
'*  according  to  the  very  right  and  justice  of  the  case."     On  this 
latter  clause,  where,  in  an  action  against  the  sheriff,  for  allowing  a  de- 
fendant to  escape  after  he  had  been  arrested  on  mesne  process,  it  was 
proved  at  the  trial,  that  an  opportunity  only  had  offered  itself  of 
making  the  arrest,  but  that  the  sheriff  had  not  availed  himself  of  it 
by  arresting  the  party,  the  judge,  on  an  application  for  leave  to  amend 
the  declaration,  directed  the  jury  to  find  the  facts  specially,  reserving 
the  question  of  the  plaintiff's  right  to  amend,  for  the  opinion  of  the 
court  ®.     And  where,  in  an  action  on  the  case,  against  the  defendants 
as  carriers,  for  negligence,  it  appeared  from  the  evidence  that  the  de- 
fendants, if  liable  at  all,  were  liable  as  wharfingers,  upon  a  contract  to 
forward,  and  just  before  the  plaintiff's  counsel  commenced  his  reply, 
he  applied  to  the  judge  to  amend  the  declaration,  which  however  the 
learned  judge  refused  to  do,  but  left  it  to  the  jury  to  say  whether 
there  was  a  contract  to  forward,  or  a  contract  to  carry,  and  they  found 

&  P.  b29.per  Aldenm,  B.  4  Nev.  &  M.  *  Adams  v.  Power,  7  Car.  6t  P.  76. 

8S0.  S.  C. ;  and  see  Kirby  v.  Simpson,  S  per  BoUand,  B. 

Dowl.  Rep.  791.  10  Leg.  Obs.  S34.  S.  C.  *  §  24. 

*  Id.  Uid.  '  Guest  v.  Everest,  9  Leg.  Obs.  75; 

^  John  0.  Cunie,  6  Car.  &  P.  618.  per  and  for  the  decision  of  the  court  thereon, 

Parke,  B.   And  see  Young  v.  Fewson,  13  see  Geast  (or  Guest)  v.  Elwes,  '6  Nev.  & 

Leg.  Obs.  896.  per  Ld.  Denman,  Ch.  J.  M.  438.  9  Har.  &  W.  84.  S.  C. 
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that  there  was  a  contract  to  forward,  upon  which  the  judge  directed  the 
verdict  to  he  entered  for  the  defendant,  hut  the  special  finding  to  be 
indorsed  on  the  postea^  that  the  court  might  proceed  thereon  accord- 
ing to  the  above  statute;  the  court  allowed  the  amendment,  and 
granted  a  new  trial,  on  payment  of  costs,  observing  that  the  learned 
judge  might  have  allowed  the  amendment,  and  postponed  the  trial  to 
a  future  day,  pursuant  to  §  ^3.  of  that  statute  K  Sq^  in  an  acti<m  on 
a  bill  of  exchange,  where  the  defendant  had  omitted  to  state  the  period 
at  which  the  bill  became  due,  and  at  the  trial  of  the  cause  at  nut  prhu 
the  judge  refused  to  allow  the  defendant  to  amend,  and  directed  a 
nonsuit,  the  court  set  aside  the  nonsuit,  and  granted  leave  to  amend, 
on  payment  of  costs,  the  defendant  being  allowed  to  plead  de  navo^. 
The  court  has  no  power  to  impose  any  terms  upon  the  party  for 
whom  judgment  is  ordered  to  be  entered,  under  this  section  c. 


Acquittal  of  eo-       It  was  formerly  holden,  that  the  acquittal  of  one  of  several  defend- 
make  him  a  wit-  '^^^  ^^  "^^  ^  matter  of  right,  which  the  defendant's  counsel  could 

claim ;  it  being  discretionary  with  the  judge  at  nisi  pritis,  whether  he 
would  direct  the  acquittal  of  the  defendants  against  whom  there  was 
no  evidence,  at  the  close  of  the  plaintiff's  case,  for  the  purpose  of 
making  them  witnesses  for  the  co-defendants  ^.  But  now,  the  judges 
have  resolved  that  those  defendants  against  whom  there  is  no  evidence, 
shall  be  immediately  acquitted  ;  and  that  their  acquittal  shall  not  be 
delayed,  till  the  case  of  the  other  defendants  is  gone  into*.  In 
4iS8wnpsitf  where  one  defendant  pleads  a  plea  operating  only  in  his 
personal  discharge,  a  verdict  may  be  taken  for  him  on  that  plea,  and 
he  may  then  be  examined  as  a  witness  for  his  co-defendants  ^ 
And  where  the  defendants  A.  and  B,  were  sued  on  a  bill  of  exchange 
accepted  by  them  while  in  partnership,  and  B.  pleaded  his  bankruptcy 


*  Parry  v,  Fairhurst,  2  Cromp.  M.  & 
R.  190.  5  ly.  Rep.  685.  S.  C. 

^  Pullen  o.   Seymour,  6  Dowl.  Rep. 
]0i.  IS  Leg.  Obs.  892.  S.  C 

"  Geast  (or  Guest)  v,  Elwes,  6  Nev.  & 
M.  483.    2  Har.  &  W.  84*$.  C 

«  Davis  V.  Living,  Holt,  NL  Pri,  276. 
per  GUfbs,  Ch.  J.;  and  see  Huxley  v. 
Berg,  I  Starlc.  M.  Pri.  98,  9.  wlierc  Ld. 
EUenbinmi^  held  that  a  defendant,  against 
whom  no  evidence  had  been  given  before 
the  defendant  closed  his  casey  ought  not  to 


be  acquitted  before  the  whole  of  his 
was  ready  for  the  jury.  Wright  m  PkuBn, 
Ry.  Sl  Mo.  128,  S.  P.;  andsee  1  Moody 
&  M.  197,  8.  (a.)  Wynne  n.  Andenon, 
8  Car.  &  P.  696. 

*  Child  r.  Chimberiain,  6  Cu,  SeP, 
218.  lMoody&R.818.S.a;wrAv4e. 
J. ;  and  see  King  o.  Baker,  2  Ad.  &  E. 
888. 

'  Bate  o.  Russell,  1  Moody  it  M.  882. 
per  AvwS|  J* 
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and  certificate,  and  tiie  pkintiff  entered  a  twUe  prosequi  as  to  him,  B. 

was  holden,  aftw  releasing  his  interest  in  the  surplus  of  his  effects,  to 

be  a  competent  witness  for  ji,  \    On  an  indictment  against  sereral  On  indictment 

persons,  the  counsel  for  the  prosecution  has  a  right,  before  opening  his  ^""'^  several 

case,  to  the  acquittal  of  any  defendant  he  intends  to  call  as  a  witness  ^. 

It  is  sometimes  deemed  advisable  to  examine  witnesses  separately.  Ordering  wit- 
and  out  of  the  hearing  of  each  other,  with  a  view  to  obviate  the  °^^'  ^"^  °^ 

®  court. 

danger  of  a  concerted  story  among  them,  and  to  prevent  the  influence 
which  the  account  given  by  one  may  have  upon  another  « :  In  such  case 
it  is  usual  to  order  the  witnesses  out  of  court,  with  notice  that  they 
will  not  be  examined  if  they  remain  ^.  And  either  party,  at  any  period 
oi  the  cause,  has  a  right  to  require  that  the  unexamined  witnesses 
should  be  out  of  court  ^.  But  the  defendant's  attorney,  who  has  been 
subpoenaed  on  the  part  of  the  plaintiff,  may,  at  the  desire  of  his  coun« 
sel,  remain  in  court  during  the  trial  of  the  cause,  although  an  order 
has  been  made  for  the  witnesses  on  both  sides  to  withdraw  *.  And 
where  a  witness  remains  in  court  after  an  order  for  the  witnesses  to 
withdraw,  the  judge  may  still  allow  him  to  be  examined,  subject  to 
observation  on  his  conduct,  in  disobeying  the  order  ^  If  a  witness 
come  into  court,  and  hear  some  of  the  evidence,  after  the  witnesses 
have  been  ordered  out  of  court,  it  is  entirely  in  the  discretion  of  the 
judge,  whether  he  shall  be  examined  or  not ;  and  this  is  so  in  the  Ex- 
chequer, as  well  as  in  other  courts,  the  only  difference  being  that  it  is 
confined  in  that  court  to  revenue  cases,  in  which  the  rule  is  strict,  that 
such  witnesses  cannot  be  examined  s.  And  where  the  witnesses  had 
been  all  ordered  out  of  court,  but  one  of  them  came  into  court  again, 
and  heard  the  evidence  of  another  witness,  the  witness  who  had  so 
come  back  into  court  was  allowed  to  be  examined  as  to  such  facts 
only  as  had  not  been  spoken  to  by  any  other  witness  \ 


*  ABalo  o.  Fourdrinier,  6  Biog.  806.  1 
Uoo&y  &  M.  S34»  5.  («»)  S.  C. ;  and  see 
Gnhom  v.  Whicbelo,  S  Tyr.  Rep.  901. 
Tidd  iV«ur.  9  Ed.  SSI. 

^  Rex  o.  Rowkod,  Ry.  9t  Mik  401. 

<"  I  FUL  Evid.  4  Ed.  288 «  and  see 
Bac*  Abr.  tU.  Evidence,  £.  1  Stark.  Evid. 

las. 

«  Sdttthey  «.  Kasb,  7  Car.  &  P.  688. 
"  Bveiett  «.  IiowdhaiD,  &  Car.  A,  P. 
91.  per  Bomnquet,  J. 

'  Rex  V.  CoUey,  1  Moody  &  M.  SS9. 


per  LUiledale^  J.  Parker  v.  M'WiUiam, 
4  Moore  it  P.  480.  6  Hog.  688.  &  C. 
Rex  o.  Wylde,  6  Car.  &  P.  880.  ptr  Ponb^ 
J.  accortU  Cook  v.  Nethercote^  id,  741. 
per  Jilderton,  B.;  but  see  Attorney-Ge- 
neral V.  Buipity  9  Price,  14.  oon/ro,  in 
Exebeq. 

■  Thonat  «.  David^  7  Car.  ft  P.  860. 
per  Coleridge,  J. 

^  Beanon  «.  Ellice^  4  Car.  &  P.  685. 
686,7. 
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OF   DAMAGES. 


How  ascer- 
tained. 


Damages  in         .  It  will  next  be  proper  to  notice  the  recent  decisions  of  the  courts 
personal  actions.   ^^  ^^  subject  of  damages^  in  personal  actions  upon  cpiiracts,  and  for 

wrongs  independently  of  contract ;  and»  as  incident  thereto,  in  wliat 
cases  interest  was  formerly,  and  is  now  recoverable,  and  in  what  not  *. 
The  damages  in  ^personal  actions  ^  are  either  admitted  by  the  de- 
fendant, on  a  confession  of  the  action  ®  ;  assessed  by  the  jury,  on  the 
trial  of  an  issue,  or  execution  of  a  writ  of  inquiry  ^ ;  ascertained  by 
the  master  or  prothonotaries,  in  an  action  on  a  bill  of  exchange  or 
promissory  note  *^,  &c. ;  or  increased  by  the  court,  after  verdict  in  an 
action  for  a  mayhem^  on  view  of  the  plaintiff ^  In  some  cases,  how- 
ever, the  damages  are  merely  nominal;  as  in  an  action  of  debt  for  a 
penalty,  at  common  law  s :  and  in  general  it  seems,  that  wherever  the 
plaintiff  has  evidently  entitled  himself  to  a  verdict  for  some  damages, 
but  the  jury,  being  unable  to  ascertain  the  amount,  find  a  verdict  for 
the  defendant,  the  court  will  permit  the  plaintiff  to  enter  a  verdict  for 
a  nominal  sum  ^.  And,  in  an  action  against  the  sheriff  for  not  selling 
within  a  reasonable  time  after  a  seizure  under  2l  fieri  facias^. the  plain- 
tiff can  recover  nominal  damages  only,  unless  an  actual  injury  be 
proved '.  But  an  acknowledgement  of  a  debt,  without  specifying 
any  amount,  is  not  sufficient  to  entitle  the  creditor  to  nominal  da., 
mages,  on  a  count  upon  an  account  stated  K 


When  merely 
nominal. 


*  These  decisions  are  for  the  most  part 
additional  to  those  which  are  collected  in 
Tidd  Prac,  9  Ed.  870,  &c. 

^  For  the  damages  formerly  recoverable 
in  real  and  mixed  actions,  see  Tidd  ;S^;. 
1883.  p.  6.7.  (th.)  10,  11,  12. 

'^  Tidd  Prac.  9  Ed.  559,  &c. 

^  Id,  673,  &c. 

•  Id,  670,  &c. 

f  Id,  888.  89tf ;  and  see  Tidd  Prac,  9 
Ed.  870,  &c. 

■  Wlldeo.  Clarkson,  6  Durnf.  &  £.  SOS ; 
but  see  Ld.  Lonsdale  v.  Church,  8  Durnf. 
&  E.  S88.  Blackmore  v.  Flemyng,  7 
Durnf.  &  E.  446. 

»  Feize  v.  Thompson,  1  Taunt.  18 1 ; 
and  see  Cotterill  v.  Hobby,  4  Bam.  &  C. 
466.  6  Dowl.  &  R.  661.  S.  C.  Dixon  v, 
Deveridge,  2  Car.  &  P.  109.  per  AbboU, 
Ch.  J.  Young  V.  Spencer,  10  Bam.  &  C. 
145.  Walker  v,  Moore,  id,  416.  Stani* 
forth  V,  Lyall,  7  Bing.  169.  Marzetti  v, 
W'llUams,  1  Barn.  &  Ad.  415.  423,  &c. 
Godefroy  v.  Jay,  7  Bing.  413. 6  Moore  & 


P.  284.  S.  C.  Clendon  v.  Dinneford,  5 
Car.&P.  IS. /xer  Patteson,  J.  Dickenson 
ti.HatfieU,uL46.  1  Moody&R.  141.S.C. 
per  Ld.  Tenterden^  Cb.  J.  Proudlove  v. 
Twemlow,  I  Cromp.  &  M.  S26.  S  Tyr. 
Rep.  260.  S.  C.  Harris  v.  Jones^  I 
Moody  &  R.  173.  j^er  Tindai,  Ch.  J. 
Tidd  Prac.  9  Ed.  879. 

*  Bales  V.  Wingfield,  2  Nev.  &  M. 
831. 

^  Bemasconi  v,  Anderson,  1  Moody  & 
M.  18S.  Van  Wart  v,  Woollc)',  id,  520. 
f)er  Ld.  Tenterden,  Cb.  J. ;  and  see  Early 
0.  Bowman,  1  Bam.  &  Ad.  889.  Kirton 
V.  Wood,  1  Moody  &  R.  25S.  per  TMal, 
Ch.  J.  Leeson  v.  Smith,  4  Ner.  ic  M. 
304.  Dodson  v,  Mackey,  id,  827 ;  and 
see  further,  as  to  nominal  damages,  Evans 
o.  Lewis,  3  Dowl.  Rep.  819.  10  Leg. 
Obs.  332.  S.  C.  jlrUey  316,  17.  Tripp  v. 
Thomas,  S  Bam.  &  C.  487.  Letfabridge 
V.  My tton,  2  Barn.  &  Ad.  772.  Tidd  Pime, 
9  Ed.  879. 
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In  assumpsit  or  covenant,  for  non-payment  of  money,  the  measure  On  contract  to 
of  damages  is  the  sum  agreed  to  be  paid  to  the  plaintiff;  or,  if  not  ^^  ™o"^* 
ascertained  by  the  contract,  the  sum  'proved  to  be  due  to  him  at  the 
time  of  bringing  the  action,  with  or  without  interest^  according  to  the 
nature  of  the  demand,  and  manner  in  which  it  arose  K 

It  was  formerly  holden,  that  interest  was  payable  on  all  liquidated  In  what  caaes 
sums,  from  the  instant  the  principal  became  due  ^ :  and  accordingly,  formerly  re- 
interest  was  allowed  for  money  lent  to  ®,  or  paid  for  the  defendant^,  coverable,  and 

.  in  what  not 

or  on  an  account  stated  ^    But  it  was  not  recoverable  m  an  action 

for  goods  sold  and  delivered  '^  or  for  work  and  labour  < ;  and  it  was 
afterwards  settled,  that  interest  was  recoverable  in  four  cases  only : 
I  St,  where  there  was  a  contract  in  writing  for  the  payment  of  money 
on  a  certain  day,  as  on  bills  of  exchange,  or  promissory  notes,  &c. ; 
2dly,  where  there  had  been  an  express  promise  to  pay  interest ;  Sdly, 
where,  from  the  course  of  dealing  between  the  parties,  such  a  pro- 
mise might  have  been  inferred ;  or,  4thly,  where  it  could  be  proved 
that  the  money  had  been  used,  and  interest  actually  made  of  it  '^ :  and 
therefore  it  was  holden,  that  interest  was'  not  recoverable  for  money 
lent  generally,  without  a  contract  for  it,  expressed,  or  to  be  implied 
from  the  usage  of  trade,  or  from  special  circumstances,  or  from 
written  securities  for  payment  of  the  principal  money  at  a  given  time'. 
So^  interest  was  not  recoverable  on  an  account  stated  \  unless  it  had 
been  paid  on  former  balances ' ;  or  on  money  had  and  received,  unless 
there  was  some  express  promise  to  pay  interest  °^,  or  something  from 
which  such  a  promise  might  have  been  inferred ;  or  it  was  proved 


■  Tldd  Prac.  9  Ed.  871. 
^  Blaney  v.  Hendricks,  2  Blac.  Rep. 
761.  SWils.  805.  S.  C. 

*  Vernon  v.  Cholmondeley,  Bunb.  119. 
BUneyo.  Hendricks,  8  Blac.  Rep.  761.  8 
Wils.  806.  S.  a ;  and  see  Calton  v.  Bragg, 
15  East,  884, 5. 

'  Trelawney  v.  Thomas,  1  H.  Blac. 
303. 

*  Blaney  v.  Hendricks,.  8  Blac.  Rep. 
761.  8  WOs.  805.  S.  C. 

.  r  Finock  o.  Wmett,  Barnes,  888 ;  and 
see  Blaney  v.  Hendricks,  8  Blac.  Rep. 
761.  8  Wils.806.  S.  C. 

'  Trelawney.  v.  Thomas,  1  H.  Bhu:. 
308 ;  and  see  Milsom  o.  Hayward,  9  Price, 

.134. 

^  De Havillandv.Bowerbank,  iCampb. 
50 ;  and  see  Nicbol  v.  Thompson,  id,  58. 


n.  Rogers  v.  Boefam,  8  £sp.  Rep.  708. 
704.  Willis  V,  Commissioners  of  Appeal 
in  Pri^e  causes,  5  East,  88.  1  Smith  R. 
899.  8.  C.  Hamd  v.  Abel,  4  Taunt 
898.  Bruce  o.  Hunter,  8  Campb.  467. 
Goodchild  v,  Fenton,  8  Younjge  &  J.  481. 
Foster  v.  Weston,  4  Moore  &  P.  689.  6 
Bing.  709.  S.  C. 

*  Calton  V.  Bragg,  15  East,  888.  Page 
v.  Newman,  9  Bam.  &  C.  878.  4  Man.  & 
R.  805.  S.  C. 

^  Chalie  v.  Duke  of  York,  6  Esp.  Rep. 
45.  Nichol  V.  Thompson,  1  Campb.  58. 
n. 

1  Nichol  V.  Thompson,  1  Campb.  58. 
n,  i  and  see  Hamd  v.  Abel,  4  Taunt. 
898. 

"*  Hicks  V.  Mareco,  5  Car.  &  P.  498. 
per  Ld.  Lyndhunt,  Ch.  B. 
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Juiy  cfupowevcd 
to  allow  interest 
upon  all  debts. 


Interest  not 
formerly  re- 
coverable in 
trover,  or  tres- 
pass <fe  bonis 
a^Hniatis,  be- 
yond value  of 
the  goods. 

Nor  in  actions 
on  policies  of 
assurance. 


that  tlM  money  had  beea  «wed  by  the  de&nda&t,  and  iateiett  made  of 
it  *.  But  Qow,  by  the  late  act  for  the  further  amendment  of  the  kw  ^^ 
&a  it  is  enacted*  that  '<  upon  all  debts  or  rams  certain,  payable  at  a 
«  certain  time  or  otherwiaej  the  jury,  on  the  trial  of  any  issne,  or  on 
**  any  inquisition  of  damages,  may,  if  they  shall  think  fit,  allow  m* 
**  ierest  to  the  oreditor,  at  a  rate  not  exiceediag  the  current  rate  of  in- 
*'  terest,  from  the  time  whmi  such  debts  or  snms  certain  were  pay- 
**  able,  if  such  debts  or  sums  be  payable  by  virtue  of  some  written 
**  instrument  at  a  certain  time,  or»  if  payable  otherwise,  then  firom  the 
"  time  when  demand  of  payment  shall  hate  been  made  in  writing ;  ao 
**  as  such  demand  shall  give  notice  to  the  debtor  that  interest  will  be 
«  claimed  from  the  date  of  such  demandi  until  the  term  of  payment : 
"  proTide4>  that  interest  shall  be  payable  in  all  cases,  in  which  it  is  now 
**  payable  by  law."  In  an  action  however,  on  an  attorney's  bill,  where 
the  plaintiff  gave  notice,  pursuant  to  the  above  act,  that  he  shoold 
chum  interest  from  the  date  of  the  notice*  and  after  the  writ  was 
issued,  the  bill  was  referred  to  taxation,  at  the  instance  of  the  defend- 
ant no  terms  being  made  as  to  the  allowance  of  interest«  the  court 
held  that  the  plaintiff  could  not  afterwards  have  an  assessmaout  of  da* 
magesi  for  the  purpose  of  recovering  the  interest  *^. 

In  actions  of  trover^  or  trespass  dp  bonis  asp^rtatis^  interest  was  net 
formerly  recoverable,  as  such,  beyond  the  amount  of  the  value  of  the 
goods,  at  the  time  of  the  conversion  or  seiaure ;  though,  in  trover 
SdiK  a  bin  of  exchange,  it  was  bolden  that  damages  were  to  be  calcu- 
lated according  to  the  amount  of  the  principal  and  interest  due  upon 
the  bill,  at  the  time  of  the  demand  and  refusal  to  deliver  it  up  ^.  In 
actions  on  poUcies  of  assurance,  it  was  formerly  usual  to  allow  interest* ; 
but  this  practice  having  been  disapproved  off,  it  was  afterwards  settled, 
that  in  an  action  on  a  policy,  the  plaintiff  could  not  recover  interest 
upon  the  sum  insured  K  unless  evidence  were  given  that  he  had  ap- 
plied to  the  underwriter  to  settle  the  loss,  sood  after  it  happened,  and 
notified  to  him  the  ground  of  such  application  \    But  now,  by  the 


*  Dc  HaviUaDd  •.  Boireibank»  1  Campb. 
50;  and  seeCrodcfbrd*.  Wfaitai^  id.  124 
129.  Walker  o.  Constable,  1  Boa.  &  P. 
30&  mppeodsnotBtiidyU  2Bos.frP. 
467.  478^  Depeke  «w  MUon,  S  Car.  &  P. 
112.  Goodchild  v.  Fenton,  8  Tounge  &  J. 
4S1 1  and  seelUd  Pmic  9  BdL  971,  2. 

Titf  Afi.  laas.  p.  1M»4 

b  8&  4  W.  IV.  c.  42.  §  28  ;  andiae 
4  Repi  C  L.  Com.  8i^  4. 4S. 

*  Berringtoa  o.  Phillips  1  Meistii  4c 


W.  48.  1  Tyr.  &  G.  822.  1  Gale,  404. 
4  DowL  Bep.  75&  &  C. 

'  Mercer  o.  Jones^  8  Campb. 477;  and 
aae  Phine  p.  Piitchard,  9  Car.  ft  P.  kSB. 

•  Ktogstoii  a  M'Inteah,  1  Campk  6ia. 
'  De  Bemaleau  Poller,  2  CamiAx  497. 

*  KittgatoB  ck  M^ntesbv  1  Campb.  518. 
^  BbJd  9.   CsaBt  8  Car.  &  P.  498.  1 

Moody&M.  262.  S.  C  ;  and  see  further, 
aa  to  tbe  oaat*  io  wUeh  istenat  it  or  is 
MtraG0v«raU%T1dd  Fme.  9  Ed.  971,  Ac. 
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late  act  for  the  farther  amendmeiit  of  the  law%  &c.  *'tfae  jury^  ontlie  InactSonsof 
**  trial  of  any  issue,  or  on  any  inquisition  of  damages,  may,  if  they  p^^V  ot^off 
**  shall  think  fit,  give  damages,  in  the  nature  of  interest,  over  and  above  &^*y  goodt, 

,  .  ftod  on  policies 

*'  the  value  of  the  goods  at  the  time  of  the  conversion  or  seizure,  in  all  of  aasunoce,  the 

**  actions  of  trover,  or  trespoMs  be  hams  aspariaiis ;  and  over  and  above  J)"^  may  gire 

'  ^  r  '  damages  in  na- 

^*  the  money  recoverable  in  all  actions  on  policies  of  assurance,  made  ture  of  interest. 
'*  after  the  passing  of  that  act" 

The  rate  of  interest  in  general  allowed  on  debts  contracted  in  thb  Rtte  of  interest 
country,  is  five  pounds  joer  cent,  per  annunif  as  well  in  courts  of  equity 
as  at  law  ^ :  But,  by  the  Bank  act «,  a  higher  rate  of  interest  is  al- 
lowed to  be  taken  or  secured,  according  to  the  agreement  of  the 
parties,  in  discounting,  negotiating,  or  transferring  a  bill  of  exchange, 
or  promissory  note,  made  payable  at  or  within  three  months  after 
the  date  thereof,  or  not  having  more  than  three  months  to  run.     It  Arrears  of  rent, 
should  also  be  observed  that,  by  the  statute  3  ft  4  W.  IV.  &  27^,  reeotenblefer 
*•  no  arrears  of  rent,  or  of  interest  in  respect  of  any  sum  of  money  "«« <!««•» 
**  chaiged  upon  or  payable  out  of  any  land  or  rent,  or  in  respect  of 
**  any  legacy,  or  any  damages  in  respect  of  such  arrears  of  rent  or 
**  interest,  shall  be  recovered  by  any  distress,  action,  or  suit,  but 
**  within  six  years  next  after  the  same  respectively  shall  have  becoiae 
^  due,  or  next  after  an  acknowledgment  of  the  same  in  writing  shaU 
^  have  been  given  to  the  person  entitled  thereto,  or  his  agents  signed 
**  by  the  person  by  whom  the  same  was  payable,  or  his  agent." 

In  assumpsit  or  cavenantf  when  the  contract  is  not  for  die  payment  Whm  eontsMt 
of  money,  but  for  the  doing  or  forbearing  of  some  other  act,  the  ^^J^^ 
damages  depend  on  the  nature  of  the  contract,  and  whether  it  re-  money. 
lates  to  the  person,  or  to  real  or  personal  property.     In  assmnpsit,  on  On  oontraet  fiv 
a  contract  for  the  purchase  of  a  real  estate,  to  which  the  title  proves  ^^^  ^^^  title 
defective  without  any  firaud  or  fault  of  the  vendor,  the  vendee  is  in  proves  defiectiTt. 
general  entitled  to  no  satisfaction  for  the  fees  of  his  baigaia  *•    And 
where  a  vendor,  from  incapacity  to  make  out  a  title,  fails  to  complete 
a  contract  for  the  sale  of  an  estate,  the  purchaser  cannot  recover  as 
damages,  expenses  incurred  previously  to  entering  into  the  contract ; 
nor  the  expense  of  a  survey  of  tlie  estate ;  nor  the  expense  of  a  con- 
veyance, drawn  in  anticipation  of  a  completion  of  the  purchase ; 
nor  the  extra  costs  of  a  chancery  suit,  touching  the  pmrchaae^  in 

*  atal.a&4W.  IV.  c4e.  $19.  ^^42. 

b  6  Ves.  808.  Chit  Bi]|%  6  Sd.540;  *  Flunsu  o.  TbonMU*  2  Btoc.  Kep. 

and  see  Sykcs  o.  Harrison,  1  Bba.  dc  P.  1078  ;    and  ice  Walker  v,  ]tfaoi%  10 

29.     Tidd  Prac  9  Ed.  874.  Ban.  &  C  416.    TUdiVwc.  9i».  876. 

«  8&4W.  IV.c.  98.5  7. 
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In  action  for  not 
acoq>dng  goods 
bought 


When  work  is 
not  donejBccord- 
ing  to  contract 


In  action  on   • 
agreement  not 
under  seal,  with 
penalty  for  its 
non-perform- 
ance. 


In  action  on  re- 
plevinbond. 


which  the  vendor  was  defeated ;  nor  losses  sustained  by  the  purchaser, 
in  the  resale  of  stock  purchased  for  the  estate*;  but  he  is  entitled 
to  recover  the  expense  of  comparing  deeds,  of  searching  for  judg- 
ments, and  of  joumies  for  that  purpose,  and  interest  on  his  deposit 
money  *•  And  upon  the  abandonment  of  an  unwritten  contract  for 
the  sale  of  land,  on  defect  of  title,  the  deposit  money,  and  money 
paid  by  the  purchaser  to  the  auctioneer  for  the  purchaser's  moiety  of 
the  auction  duty,  may  be  recovered ;  but  expenses  of  investigating 
the  title  cannot  be  recovered,  without  proof  of  a  written  contract 
binding  on  the  vendor ;  nor  interest  upon  the  deposit  K  In  an  ac- 
tion for  not  accepting  goods  bought,  the  jury  are  not  bound  to  give 
the  full  value  of  the  goods ;  but  the  measure  of  damages  is  the  dif- 
ference between  the  price  which  the  defendant  had  contracted  to  pay, 
and  the  market  price  at  the  time  when  the  contract  was  broken  ^,  or 
what  the  goods  afterwards  sold  for  ^.  And  when  a  party  engages 
to  do  certain  work  on  specified  terms,  and  in  a  specified  manner, 
but  in  fact  does  not  perform  the  work  so  as  to  correspond  with  the 
specification,  he  is  not  of  course  entitled  to  recover  the  price  agreed 
upon ;  nor  can  he  recover  according  to  the  actual  value  of  the  work, 
as  if  there  had  been  no  special  contract ;  but  what  the  plaintiff  in 
such  case  is  entitled  to  recover  is  the  price  agreed  upon,  subject  to 
a  deduction ;  and  the  measure  of  that  deduction  is  the  sum  which  it 
would  take  to  alter  the  work,  so  as  to  make  it  correspond  with  the 
specification  *.  In  an  action  on  an  agreement  not  under  seal,  where 
the  agreement  contained  a  clause  that  the  party  neglecting  to  comply 
with  his  part  of  the  agreement,  should  pay  the  sum  of  £100,  mutu- 
ally agreed  upon  to  be  the  damages  ascertained  and  fixed  on  breach 
thereof,  Lord  Tenterdeuy  Ch.  J.  held  that  the  party  making  defitult 
was  not  liable  beyond  the  damage  actually  sustained  <*•  In  an  action 
on  a  replevin  bond,  the  sureties  are  only  liable  for  the  value  of  the 


*  Hodges  0.  Earl  of  Dtchfleld,  1  Bing. 
N.  R.  492.    1  Scott,  448.   1  Hodges,  40. 

s.  a 

^  Gosbell  V.  Archer,  4  Nev.  &  M.  485. 
8  Ad.  &  E.  500.  S.  C. 
.     ^  Boorman  o.  Nash,  9  Bam.  &  C 145. 
De  Sewhanberg  v.  Buchanan,  5  Car.  &  P. 
S4S.  per  TintUd,  Ch.  J. 

^  Smee  o.  Huddlestone,  T.  8  Geo.  III. 
C.  P.  Say.  Dam.  49. 

*  Thornton  v.  Place, -1 -Moody- &  R. 
218, 19.  per  Parke,  J.;  and  see  Omie  v. 


Broughton,   10  Bing.  5SS.  4  Moore  &  S. 
417.  S.  a  Rose  Evid.  2  Ed.  221,  2. 

'  Randal  v.  Everest,  1  Moody  &  M. 
41.  2  Car.  &  P.  577.  S.  C;  and  see 
Staniforth  v.  Lyall,  7  Bing.  169.  Hor. 
ner  v.  Graves,  5  Moore  &  P.  7d8.  .7  Bing. 
7S5.  S.  C ;  but  see  Crisdee  v.  Bolton,  S 
Car.  &  P..240.  Icely  v.  Grew,  6  Nev.  & 
.M.  467;  and  see  Kemble  t;.  Farren,  3 
Moore  &  P.  425.  6  Bing.  141.  S  Car.  & 
P.  624.  (a.)  S.  C 


OF   DAMAGB8.  525 

goods  aeized,  and  double  costs ;  and  if  that  value  exceed  the  amount 
of  rent  due,  they  will  only  be  liable  for  the  rent*.  In  an  action  Against  hdr,  on 
against  an  Adr,  on  the  bond  of  his  ancestor,  the  defendant  pleaded 
riens  per.  discerUf  and  the  plaintiffs  replied,  under  the  statute, .  that 
the  defendant  had  assets,  &c.  before  the  action  commenced,  conclud- 
ing with  a  verification ;  and  the  jury  having  assessed  the  damisiges, 
under  the  condition  of  the  bond,  at  a  larger  amount  than  the 
amount  of  the  lands  descended,  the  court  held  that  the  execution 
for  debt  and  costs  must  be  confined  to  the  value  of  the  lands  de- 
scended^. 

In  an  action  brought  in  England^  to  recover  the  value  of  a  given  On  foreign Judg- 
sum  Jamaica  currency,  upon  a  judgment  obtained  in  that  island,  the  ^^rr^cy  &c. 
value  is  that  sum  in  sterling  money  which  the  currency  would  have 
produced,  according  to  the  actual  rate  of  exchange  between  Jamaica 
and  England^  at  the  date  of  the  judgment  <^.  And  where  the  defend- 
ants were  under  an  agreement  to  pay  the  plaintifis  the  value  of  cer- 
tain billetteSf  issued  by  the  Peruvian  government,  as  a  compensation 
for  injury  done  to  the  plaintiffs,  and  purporting  to  be  of  the  value  of 
16,011  dollars,  the  court  held  that  the  prothonotary  was  to  estimate 
the  value,  as  the  value  of  a  bill  of  exchange  for  the  same  number  of 
dollars,  on  a  house  of  respectability  at  Lima,  although  the  biUetUs 
were  at  a  great  discount  \ 

In  an  action  of  trover,  the  general  rule  is,  that  the  damages  should  In  trover. 
be  the  value  of  the  thing  taken ;  and  if  the  defendant  only  plead  .that 
he  did  not  convert  the  goods,  his  counsel  will  not  be  allowed  to  cross 
examine,  the  plaintiff's  witnesses,  to  shew,  in  mitigation  of .  dam- 
ages, that  the  goods  taken  really  belonged  to  a  third  person  ^  In 
trover  for  a  lost  bank  note,  the  acceptance  of  part  of  the  produce 
does  not  affirm  the  taking,  so  as  to  waive  the  tort ;  but  the  amount 
received  will  go  in  reduction  of  damages'.  And  where  ^.  as  a 
cloak  for  an  usurious  loan,  purchased  malt  of  B.  for  ready  money, 
which  he  immediately  resold  to  B.  at  an  advanced  price  pay- 
able in  bills,  the  malt  to  be  held  by  ^.  as  a  security ;  B.  having 
demanded  the  malt,  without  paying  the  bills,  the  court  held  that  he 
might  recover  in  trover  the  full  value  of  the  malt,  without  deduction 

*  Hunt  V.  Round,  2  DowL  Rep.  568.  <*  Delegal  v.  Naylor,  7  Bing.  460.  5 

8  L%.  Obf.  428,  9.  S.  C.  |ier  Pattestm,  Moore  &  P.  448.  S.  C  And  see  fiirtlier, 

J.  as  to  damages  in  actions  on  contracts^  Tidd 

*>  Brown  o.  Shuker,  2  Cromp.  &  J.  i¥ac.9  Ed.  871,  &c. 

811.  8  Tyr.  Rep.  S20.  S.  C.  *  Finch  v.  Blount,  7  Car.  &  P.  478. 

^  Scott  9.  Bevan,  2  Barn.  &  Ad.  78.  ^  Bum  v.  Morris,  4  Tyr.  Rep.  486.  2 

5  Moore  &  P.  446.  (a.)  S.  C  cited.  Cromp.  &  M.  579.  S.  C 
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or  rtmmpgr  of  tke  no&ey  xcteived  by  faiiii  upon  liie  simnlaEted  «aie*. 
BiHt»  in  sn  action  of  6t»«r,  the  plaintiff  cannot  it  seems  recover 
damages  fixr  tbe  detexiotatimi  of  tlie  property,  while  detained  by  tbe 
defendant  \  l£  trover  be  brougbt  by  the  assignees  of  a  baiiknq^ 
against  the  sheriff,  to  try  the  validity  of  a  sak  under  an  execution^ 
and  it  appear  ihat  the  defendant  had  a  probable  cause  for  taking 
tbe  goods,  and  that  they  were  fairly  sold  for  as  much  as  diey  would 
jvstly  have  produced  if  sold  under  the  oommiseion,  it  often  happens 
that  a  jury  considers  the  sum' at  which  tibe  goods  were  actually  sold» 
as  a  fair  measure  of  damages^.  It  has  been  doubted,  howeva% 
whether,  in  an  action  of  trover  by  the  assignees  of  a  banknq>t,  for 
seizing  goods  of  the  bankrupt,  the  defendant  may,  without  specially 
piecing  them,  give  in  evidence  payments  necessarily  made  by  him 
out  of  the  proceeds,  in  reduction  of  the  damages  '. 

In  an  action  against  the  sheriff  for  taking  insufficient  pledges  in 

replewnf  the  sheriff  is  Hable  in  damages  to  the  extent  of  douUe  the 

value  of  the  goods  distrained,  but  no  further  ^    Where  the  defend* 

ant  had  wrongfully  seiaed  goods,  and  placed  a  man  in  possession  of 

or  irregular  cUs-  them  Ibr  some  days,  the  court  of  Common  Pleas  held  that  the  owner 

might  reoover  damages,  although  he  had  the  use  of  the  goods  all 
the  time '.  But  where  a  distress  is  sold  without  the  previous  sp* 
praisement  directed  by  the  2  W.  &  M.  sess.  1.  c  5.  §  &  the  party 
distrained  oa  can  only  recover  the  value,  mimcr  die  amount  o€  vent 
dise,  though  he  may  reoover  the  special  damage  sustained  by  audi 
illegal  salea. 

In  an  action  of  trespass  and  £tlse  inqiriaonment,  brought  agaisat  a 
private  individual,  for  giving  &e  plaintiff  in  diarge  to  a  constable. 


In  action  against 
sheriff,  for  tak- 
ing insufficient 
pledges  in  re- 
plevin. 

For  wrongful 


In  trespass  and 
frlse  imprison- 
ment. 


*  Hargreaves  «.  Hutchinson,  4  Nev. 
&  M.  11.  2  Ad.  &  E.  12.  S.  C. ;  and  for 
the  doctrine  of  recouper,  see  4  Nev.  A  M. 
IS.  (e.) 

*  Whiteiiouae  «.  Atkinson,  S  Cax.  &  P. 
344.  S47.  per  Ld.  TenUrden,  Ch.  J. 
Clark  «.  Nicholson,  6  Car.  8c  P.  712.  1 
Cromp.  M.  &  R.  724.  1  Gale,  21.  6  Tyr. 
Rep.  283.  3  DowL  Hep.  454.  9Leg.  Obs. 
880.  S.  C. ;  and  see  Moon  v,  Raphael,  2 
Bing.  N.  R.  810.  2  Scott,  489.  1  Hodges, 
289.  7  Car.  &  P.  115.  S.  C. 

*  Goldsmid  o.  Raphael,  3  Scott,  385. 

*  Evans  v.  Brander,  2  H.  Bhc.  647. 
Tea  V.  Lethbridge,  4  Durnf.  &  E.  483. 
2  H.  Blac.  86.  HeSbrdv.  Alger,  I  Taunt. 


218.  WarJ  v.  Henley,  1  Younge  &  J. 
285.  Paul  V.  Goodluck,  2  Bing.  N.  R. 
880.  I  Rodgei,87e.  S.  C.  Halt  v.  Good- 
rite,  8  Scett,  86&  8.  C.  Jefl^  9.  Bka^ 
tand,  a  Nev.  &M.  30Sl  £Hir.  &  W.COl 

s.  a 

f  Bayliss  t;.  Fisher,s(or  BajHs  v.  Usher,) 
7  Bing.  153.  4  Moore  Sl  P.  790.  S.  C 

'  Briggins  or  Biggins  v.  Goode,  2  Tyr. 
Rep.  447.  2  Cromp.& J.  364.  aC;  and 
see  Knotts  (or  Notts)  v,  Curtis,  5  Car.  Sc 
P.  322.  2  Tyr.  Rep.  449.  (a.)  S.  C. 
Proudlove  v,  Twemlow,  1  Cromp.  &  M. 
326.  3  Tyr.  Rep.  260.  S.  C  Wells  v. 
Moody,  7  Car.  &  F.  59.  per  Farke,  B.  ; 
and  as  to  the  measure  of  damages,  in  an 
action  for  an  excessive  distress  of  growing 
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evideoee  of  renftOMbk  suspicion  of  the  plaintiff 'g  having  been  guilty 
otfokmy^  ii  afibn]«8ible  on  the  plea  of  not  guilty,  in  mitigation  of 
damages  K  And  wbeie  A*  having  been  illegally  arraeted  on  meaae 
process,  applied  to  the  qourt  to  be  discharged»  and  the  rule  ipas  re- 
ferred to  a  judge  at  chambera,  who  ordered  him  to  be  disdbairged, 
and  would  have  given  hivi  the  coeta  of  the  rule,  if  he  would  have 
undertaken  to  bring  no  action,  but  as  he  refhaed  to  give  auch  un* 
dertaking,  nothing  waa  ordered  as  to  the  costs;  it  was  bold^A,  in 
an  action  of  trespass  and  false  imprisonment  brought  by  A.  for  the 
arrest,  first,  that  he  was  entitled  to  recover  those  costs  as  special 
damage,  if  properly  laid  in  his  declaration ;  and  secondly,  that  as 
the  declaration  only  alleged  that  he  had  been  forced  and  obliged  to 
pay,  and  had  paid,  &c  he  could  not  recover  the  whole  of  the  bill  of 
costs  of  his  attomey  whidi  he  had  not  paid,  though  he  waa  Uable 
to  pay  them ;  but  that  he  might  recover  so  much  of  the  biU  of  costs, 
as  consisted  of  money  actually  paid  by  the  attomey,  which  might 
be  coBsidesed  as  numey  paid  by  him  through  his  agent  ^ :  and  it 
seems  that  under  an  averment  that  he  had  been  forced  and  obliged 
to,  and  had  become  liable,  &c.  he  might  have  recovered  damages  for 
such  liability  ^.  But  in  an  ai^tion  of  trespass  against  the  plaintiff's  IntretpsMto 
attomey,  for  taking  goods  undar  colour  of  a  judgment  which  had  ^^,  ^'^ 
been  set  aside  for  irregidarity  in  practice  without  costs,  the  party  on 
whose  application  the  judgment  had  been  set  aside,  cannot  recover 
such  coats  as  consequential  damage  ^. 

In  an  action  for  mesne  profits,  the  judgment  in  ejectmetU  is  conclu-  For  metne 
sive  evidence  of  the  lessor  of  the  plaintiff's  right  to  the  premises,  ^^  ^* 
firom  the  day  of  the  demise  laid  in  the  declaradon  ia  efectment; 
but  is  no  proof  of  the  defendant's  possession  at  that  time.  The  con- 
sent rule,  indeed,  admits  the  possession  at  the  time  of  the  service  of 
the  decfauration  in  qectment ;  but  if  the  plaintiff  intend  to  go  for 
mesne  profits  antecedent  to  that  time,  he  must  give  distinct  evidenoe 
of  the  defendant's  possession^.  And  where  there  is  judgment  by  dd- 
fknlt  in  tyectmentf  the  plaintiff  may,  in  an  action  for  mesne  profits, 
recover  all  die  expenses  he  has  been  necessarily  put  to  in  the  tf;Vo<- 
ment,  and  is  not  limited  to  the  taxed  costs,  as  between  party  and 

crops,  see  Figgotto.  Birtles,  1  Meeaon  775.  STyr.  Rep.  949.  S.  C. 

&  W.  441.  1  ly.  &  G.  729.  2  Gale,  18.  °  Loton  v.  Devereiuc,   3  Bam.  &  Ad. 

S.C.  S4S. 

■  Chinn  v.  Morris,  Ry.  &  Mo.  424.  2  '  Dodwell  v.  Gibbs,  2  Car.  &  P.  6ld; 

Car.  &  P.  S61.  S.  C. ;  and  see  Holtum  v,  but  see  Doe  v.  Huddart,  2  Crompi  Bf.  fc 

Lotun,6  Car.  &  P.  726. /wr  Parke,  B.  R.  816.  1  Gak^  260.  4  Do^LBfp.  46V. 

*  Pritchet  V.  Boevy,  I  Cromp.  &  M.  S.  C. 
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In  prohibition. 


Of  increasing,  or 
reducing  da- 
mages. 


party  \%  In  a  case  however,  where  A,  took  possession  of  premises 
on  the  2d  of  June,  and  a  sum  of  money  became  due  for  ground  rent 
on  the  £4th,  for  the  quarter  ending  on  that  day,  which  A.  paid,  the 
court  held,  in  an  action  for  mesne  profits  against  A,,  that  he  was 
entitled  to  deduct  the  money  so  paid  from  the  damages  ^.  In  pro- 
hibition,  by  a  late  statute  <^,  ''  in  case  a  verdict  shall  be  given  for  the 
"  plaintiff,  it  shall  be  lawful  for  the  jury  to  assess  damages,  for  which 
"  judgment  shall  also  be  given ;  but  such  assessment  shall  not  be 
"  necessary  to  entitle  the  plaintiff  to  costs.*' 

The  court  will  not  in  general  increase  the  damages  found  by  the 
jury  ^,  And  where,  in  ain  action  for  principal  and  interest  on  a  mort- 
gage deed,  which  was  undefended,  the  plaintiff's  counsel  took  a  ver- 
dict for  principal  only,  omitting  to  include  the  interest,  the  court  re- 
fused to  increase  the  amount  of  the  verdict,  by  adding  the  interest  ^. 
So,  where  damages  found  by  the  jury  have  been  calculated  upon  a 
value  assented  to  by  counsel  on  both  sides,  the  court  will  not  interfere, 
to  reduce  the  amount  of  the  verdict,  on  €^fidavUs  that  counsel  were 
mistaken  in  that  which  they  assumed  as  the  basis  of  their  calculation  ^ 


Judge's  certifi- 
cate respecting 
costs,  and  for 
immediate 
or  speedy 
execution. 


Before^  and  by 
Stat  4S  Eliz.  q. 
6. 


To  depriye  plain- 
tiff of  costs  in 
persona]  actions, 
where  the  d^ 
or  damages  are 
under  40s. 


It  will  next  be  proper  to  consider  the  judge's  certificate ;  and  in 
what  cases  it  is  required,  by  the  statute  43  Eliz.  c.  6.  and  subsequent 
statutes,  in  order  to  deprive  a  party  of  costs  to  which  he  would  other- 
wise be  entitled,  or  to  entitle  him  to  costs  of  which  he  would  otherwise 
be  deprived,  or  to  enable  him  to  issue  immediate  or  speedy  execution. 

Before  the  passing  of  the  statute  43  Eliz.  c.  6.  a  plaintiff  was,  by 
the  provisions  of  the  statute  of  Gloucester  8,  entitled  to  costs  in  every 
case  in  which  he  obtained  a  verdict,  however  small  the  damages  might 
be,  or  trivial  the  injury  sustained  \  But  to  avoid  trifling  and  frivo- 
lous suits  in  the  superior  courts  of  law  at  Westminster^  it  is  enacted  by 
the  former  of  these  statutes*,  (extended  to  Wales^  and  the  counties  pafa- 
ttne,  by  the  11  &  12  W.  III.  c.  9.  §  1,)  that  "if,  upon  any  action  per- 
"  sonal  to  be  brought  in  any  of  her  majesty's  courts  at  Westminster^ 
"  not  being  for  any  title  or  interest  of  lands,  nor  concerning  the  free- 


*  Doe  V,  Huddart,  2  Cromp.  M.  &  R. 
816.  1  Gak,  860.  4  DowL  Rep.  487.  12 
Leg.  Obs.  29.  S.  C. 

<>  Doe  o.  Hare,  2  Cromp.  &  M.  146.  2 
Dowl.  Rep.  245.  4  Tyr.  Rep.  29.  7 
Leg.  Obs.  264.  S.  C. ;  and  see  further,  as 
to  damages  in  actions  for  wrongs  Tidd 
Prac.  9  Ed.  871,  &c. 

•  1  W.  IV.  c,  21.  §  1. 


<*  Cann  v.  Facey,  6  Nev.  &  M.  405.  4 
Ad.  &  E.  68.  1  Har.  &  W.  462.  &  a 

*  Baker  v.  Brown,^5  DowL  Rep.  818. 

'  "Hilton  v.  Fowler,  Id.  812.  and  see 
Tidd  Prac,  9  Ed.  896. 
»  6  Edw.  I.  c.  1. 

*  Wrigbt  V.   Rggin,  2  Younge  &  J. 
548.  per  Vaugharh  B. 

»  §2. 


RESPECTING   COSTS.  529 

**  hold  or  inheritance  of  any  lands,  nor  for  any  battery,  it  shall  ap- 
**  pear  to  the  judges  of  the  same  court,  and  so  signified  or  set  down 
**  by  the  justices  before  whom  the  same  shall  be  tried,  that  the  debt 
"  or  damages  to  be  recovered  therein,  in  the  same  court,  shall  not 
"  amount  to  the  sum  oi  forty  shillings,  that  in  every  such  case  the 
"judges  and  justices  before  whom  such  action  shaU  be  pursued, 
'*  shall  not  award  to  the  plaintiff  any  more  costs  than  the  sum  of  the 
'*  debt  or  damages  so  recovered  shall  amount  unto,  but  less  at  their 
"  discretion."  The  intention  of  this  statute  was  to  confine  trifling 
actions  to  inferior  courts  * :  and  a  certificate  may  be  granted  upon 
it,  at  any  time  after  the  trial  of  the  cause  ^. 

Where  the  plaintiff,  in  an  action  against  an  attorney,  recovers  less  Recent  deeisioni 
than  40«.  damages,  the  judge  may  certify,  under  the  statute  43  Eliz.  ^  ^^^^' 
c  6.  so  as  to  deprive  the  plaintiff  of  costs,  although  the  defendant 
could  dnly  be  sued  in  a  superior  court  ^.  So  where,  in  trespass  against 
A.  and  B.  the  former  pleads  the  general  issue,  which  is  found  for  him, 
and  the  latter  suffers  judgment  by  default,  upon  which  one  farthing 
damages  are  assessed,  it  is  competent  to  the  judgQ  to  certify  under 
the  above  statute,  to  deprive  the  plaintiff  of  his  costs  \  And  where,  in 
trespass  quare  clausum  /regit  and  for  seizing  goods,  to  which  the  de- 
fendant pleaded  not  guilty,  and  that  the  goods  were  not  the  property 
of  the  plaintiff,  the  jury  found  for  the  defendant  on  the  last  issue,  and 
for  the  plaintiff  on  the  first  with  5s.  damages,  and  the  judge  certified 
under  the  statute  4S  Eliz.  c.  6.  the  court  held,  that  since  the  rule  of 
H.  4  W.  IV.  ®  the  case  was  not  within  the  exception  of  that  statute, 
nor  out  of  the  operation  of  the  statute  22  8c  2S  Car,  II.  c.  9. ;  and  that 
therefore  the  plaintiff  was  entitled  to  no  more  costs  than  damages '. 
But  where,  to  a  declaration  in  trespass  quare  damum  fregity  with  a 
count  de  bonis  asport€Uisy  the  defendant  pleaded  the  general  issue  and 
accord  and  satisfaction,  the  question  at  the  trial  being  whether  a  term 
for  years  had  expired,  and  the  jury  found  a  general  verdict  for  the 
plaintiff  with  damages  under  40;.  and  the  judge  certified  the  amount 
of  the  damages  under  the  statute  43  Eliz.  c.  6.  the  court  of  Exche- 

*  XjUb.  Eq.  Rep.    196.   Gilb.  C.  P.  cbions  on  this  statute^  see  Tidd  Prac.  9 

861,  8.  Ed.  952,  8. 

*»  Say.  Costs,  18.     Holland  e.  Gore,  *  Hams  i>.  Duncan,  4  Nev.  &  M.  68. 

3  Durnf.  &£.  88.  {d.)    Foxallo.  Banks,  8  Ad.  &  E.  158.  S.  C. 

5  Bam.  &  Aid.  586.  •  R.  P/.  H.  4  W.  IV.  Trespass,  reg.  V. 
<>  Wright  V.   Nutull,  10  Barn.  &  C  §  8.  Ante,  876. 

498.    5  Man.  &  R  454.  S.  C. ;  and  see  f  Smith  v.  Edwards,  I  Har.  &  W.  497. 

Seaton  v,  Benedict,  5Bing.  187.  8  Moore       4  Dowl.  Rep.  681.  11  Leg.  Obs.  408,  4. 

6  P.  801.  S.  C.  ;  and  for  the  earlier  de^       S.  C. 

If   M 


530  OF  judge's  certificate, 

quer  held  that  the  plaintiff  was  entitled  to  costs  de  inaremento,  not- 
^  withstanding  the  certificate  *.  When  the  judge,  having  power  to  certify 

or  not  as  he  may  think  proper,  certifies  at  the  trial  of  an  action  of 
trespass^  to  deprive  the  plaintiff  of  costs,  his  certificate  is  holden  to 
be  final  \  And  the  court  will  not  set  aside  a  certificate  to  deprive 
the  plaintiff  of  costs,  if  the  judge  has  power  to  certify,  although  the 
certificate  may  have  been  granted  on  an  erroneous  ground  c.  If  there 
be  a  certificate  upon  this  statute,  the  plaintiff  is  not  entitled  to  iJie 
costs  of  any  plea  pleaded  with  leave  of  the  court,  although  the  issue 
thereupon  joined  be  found  for  him,  and  the  judge  has  not  certified 
that  the  defendant  had  a  probable  cause  for  pleading  the  matter 
therein  pleaded^.  And  where,  to  a  declaration  for  a  libel,  the  defend- 
ant pleaded  the  general  issue  and  two  special  pleas,  and  at  the  trial 
the  jury  found  all  the  issues  for  the  plaintiff  with  Is.  damages,  and 
the  judge  certified  under  the  43  Eliz.  c.  6.  the  court  held  that  the 
plaintiff  was  not  entitled  to  the  costs  of  the  issues  found  for  him, 
notwithstanding  the  rule  of  HiL  4  W.  IV.  $  7  ^  After  a  trial,  the 
judge  certified,  under  the  statute  of  Elizabeth,  to  deprive  a  pUuntiflf 
of  costs ;  and  in  the  ensuing  term,  new  facts,  which  did  not  a]^)earat 
the  trial,  being  laid  before  him  on  affidavits,  an  order  was  granted  by 
the  judge  to  annul  the  certificate  ^. 
To  entitle  plain-       -por  the  further  prevention  of  trivial  and  vexatious  suits  in  law,  it 

tin  to  costs,  on  *  «^-rw  y  «*ri 

8tat.22&2.S(7or.  was  enacted  by  the  statute  22  &  28  Car,  II.  c.  9.  (extended  to  Wmes 

tionsol-'MsJult  ^^  '^®  counties  palatine,  by  the  11  &  12  W,  III.  c.  9.  §  1.)  that  "  in 

and  battery,  and  «  all  actions  of  trespass,  assault  and  battery,  and  other  personal 

DBsses,  whenUie  ''  actions,  wherein  the  judge,  at  the  trial  of  the  cause^  shall  not  find  and 

damages  are        cc  certify  under  his  hand,  upon  the  back  of  the  record,  that  an  assault 
under  40*.  m  *      t  t  %       t        t  '     -n*         -ii 

«  and  battery  was  sufnciently  proved  by  the  plamtin  against  the  de- 

"  fendant,  or  that  the  freehold  or  title  of  the  land  mentioned  in  the 

*^  plaintiff's  declaration  was  chiefly  in  question,  the  plaintiff  in  such 

"  action,  in  case  the  jury  shall  find  the  damages  to  be  under  the 

"  value  of  40«.  shall  not  recover  or  obtain  more  costs  of  suit  than  the 

Intendon  of  this  «  damages  so  found  shall  amount  unto."    It  seems  to  have  been  the 

statute,  and  to,  «i.  i        i         i**/v«iiii 

what  actions  it     intention  of  this  statute,  that  the  plamtiti  should  have  no  more  costs 

Is  confined.         ^Yaaa.  damages,  in  any  personal  action  whatsoever,  if  the  damages 

were  under  40<.  except  in  cases  of  battery  or  freehold ;  and  not  even 
in  these,  without  a  certificate  :  And  this  construction  was  adopted  in 

•  Wright  V.   Figgin,  8  Younge  &  J.  «*  Tidd  Prac.  9  Ed.  669.  953^  4 

544.  *  Simpson  v.  Hurdis,  2  Meeson  &  W. 

^  Twigg  V.  Potts,  4  Dowl.  Rep.  266.  84.  5  Dowl.  Rep.  304.  S.  C 
*  Cann  v.  Facey,  6  Nev.  &  M .  405.  4  ^  Anderson  tK  Sherwin,  7  Csr.  &  P. 

Ad.  &  E.  68.   1  Har.  &  W.  482.  S.  C.  527. 
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some  of  the  first  cases  that  arose  upon  the  statute  * :  But  a  different 
construction  soon  prevailed  ;  and  it  is  now  settled,  that  the  statute  is 
confined  to  actions  of  assault  and  battery,  and  for  local  trespasses, 
wherein  it  is  possible  for  the  judge  to  certify  that  the  freehold  or  title 
of  the  land  was  chiefly  in  question  ^  :  Therefore,  it  does  not  extend 
to  actions  ofassumpsitj  debt,  covenant,  trover  ^,  false  imprisonment,  or 
the  like ;  or  to  actions  for  a  mere  assault  ^  ;  or  for  criminal  conversa- 
tion %  or  battery  of  the  plaintifTs  servant  ^  per  quod  consortium^  vel  f er- 
ot/tffin,  anUsit.  And  it  has  been  holden  that  the  statute  only  restrains 
the  court  from  awarding  more  costs  than  damages ;  but  the  jury  not 
being  restrained  thereby,  may  give  what  costs  they  please  '. 

The  certificate  required  by  this  statute  need  not,  it  seems,  be  Certificate 
granted  at  the  trial  of  the  cause  ^;  but  may  be  granted  within  a  ^^^^\a   ** 
reasonable  time  after  the  trial ' :  And  where  the  defendant  lets  judg-  ^^t  cases 
ment  go  by  default  ^,  or  justifies  the  assault  and  battery  \  or  pleads 
in  such  a  manner  as  to  bring  the  freehold  or  title  of  the  land  in  question, 
on  the  face  of  the  record™,  a  certificate  is  holden  to  be  unnecessary. 
It  should  also  be  observed,  that  for  the  preventing  of  wilful  and  mali-  In  actions  for 
cious  trespasses,  it  is  enacted  by  the  statute  8  &  9  W.  III.  c.  11.  §  4.  ^^us  trespasses, 
that  "  in  all  actions  of  trespass,  to  be  commenced  or  prosecuted  in  any  bystat  8&  9  W. 
*' of  his  majesty's  courts  of  record  at  fFi?«fmtn«<er,  wherein  at  the  trial 
^*  of  the  cause  it  shall  appear,  and  be  certified  by  the  judge  under 
"  his  hand,  upon  the  back  of  the  record,  that  the  trespass  upon  which 
"  any  defendant  shall  be  found  guilty,  was  wilful  and  malicious,  the 
*'  plaintiff  shall  recover  not  only  his  damages,  but  also  his  full  costs  of 
"  suit ;  any  former  law  to  the  contrary  notwithstanding."  °    The  cer- 
tificate required  by  this  statute  need  not  be  granted  at  the  trial  of  the 
cause®;    and  if  it  appear  on  the  trial  that  the  trespass,  however 


*  Mott  Vr  Hamand,  2  Keb.  849. 
Pembroke  v.  Wettall,  8  Keb.  121.  Clax- 
ton  o.  Lawes,  id*  247. 

^  Tidd  Pra€.  9  Ed.  968.  and  the  au- 
thorities there  cited. 

*  Brown  v.  Taylor,  8  Keb.  81.  Ven  v. 
PhiDips,  1  Salic  208. 

0  Page  o.  Creed,  S  Dumf.  &  B.  891 ; 
and  see  Brennan  v.  Redmond,  1  Taunt. 
16;  bat  see  Smith o.Edge^ 6 Dumf.  &B. 
662. 

*  Batchdor  o.  Bigg,  2  Blac.  Rep. 
864.  SWils.  819.  &  C 

fPeak& ,3  Keb.  184.     Venv. 

Phaiips,  1  Salk.  206.     Anderson  v.  Buck- 


ton,  1  Str.  192. 

■  Watkinson  v.  Swyer,  Cas.  Pr.  C  P. 
44.  Pr.  Reg.  112.  8.  C. 

^  BuUerv.  Cozens,  11  Mod.  198. 

*  Johnson  v.  Stanton,  2  Bam.  &  C. 
621.  4  Dowl.  &  R.  166.  S.  Q 

^BvUNuPri.  829. 

1  Smith  V.  Edge,  6  Durnf.  &  B.  662. 

"*  Dttlewood  o.  Wilkinson,  9  Price, 
814;  and  for  other  decisions  on  this  sta- 
tute, see  Tidd  iVoc.  9  Ed.  968,  &c. 

*  For  the  exposition  of  this  statute,  see 
Batchdor  p.  ]Kgg,  8  Wils.  826. 

°  Swinerton  v.  Jarris,  E.  22  Geo.  IIL 
C.  P.  6  Dumf.  &  E.  12;   and  see  Tldd 
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OF   JUDGES   CERTIFICATE, 


In  actions  or 
prosecutions  on 
revenue  laws. 


In  actions  for 
tilings  done  in 
pursuance  of 
acts  relative  to 
larceny,  &c. 
and  metropoli- 
tan police  act 


Where  one  of 
several  defend- 
ants is  acquitted. 


trifling,  was  committed  after  notice,  and  the  jury  give  less  than  40«. 
damages,  it  has*been  usual  for  the  judge  to  consider  himself  bound 
to  certify  that  the  trespass  was  wilful  and  malicious,  in  order  to  en- 
title the  plaintiff  to  his  full  costs  S 

In  actions  or  prosecutions  on  the  revenue  laws,  it  is  enacted  by  the 
statute  28  Geo.  III.  c.  37  ^.  that  "  in  case  any  infornoation  or  suit 
''  shall  be  commenced  and  brought  to  trial,  on  account  of  the  seizure 
'*  of  any  goods,  wares  or  merchandize,  seized  as  forfeited  by  virtue 
"  of  any  act  or  acts  of  parliament  relating  to  his  Majesty's  revenues 
*'  of  customs  or  excise,  or  of  any  ship,  vessel  or  boat,  or  of  any  horse, 
"  cattle  or  carriage,  used  or  employed  in  removing  or  carrying  the 
"  same,  wherein  a  verdict  shall  be  found  for  the  claimer  thereof,  and 
"  it  shall  appear  to  the  judge  or  court  before  whom  the  same  shall  be 
"  tried  or  heard,  that  there  was  a  probable  cause  of  seizure,  the  judge 
"  or  court  shall  certify  that  there  was  a  probable  cause  for  making 
"  such  seizure ;  and  in  such  case,  the  claimant  shall  not  be  entitled  to 
"  any  costs  of  suit  whatsoever."  And,  by  the  acts  for  consolidating 
and  amending  the  laws  relative  to  larceny  <^,  &c.  or  malicious  injuries  to 
property^,  and  the  metropolitan  police  act «,  "in  all  actions  for  any 
"  thing  done  in  pursuance  of  those  acts,  if  a  verdict  shall  pass  for  the 
"  defendant,  or  the  plaintiff  shall  become  nonsuit,  or  discontinue  any 
"  such  action  after  issue  joined,  or  if,  upon  demurrer  or  otherwise, 
"  judgment  shall  be  given  against  the  plaintiff,  the  defendant  shall  re- 
"  cover  his  full  costs,  as  between  attorney  and  client,  and  have  the  like 
"  remedy  for  the  same,  as  any  defendant  hath  by  law  in  other  cases : 
"  And  though  a  verdict  shall  be  given  for  the  plaintiff  in  any  such 
"  action,  such  plaintiff  shall  not  have  costs  against  the  defendant, 
"  unless  the  judge  before  whom  the  trial  shall  be,  shall  certify  his 
"  approbation  of  the  action,  and  of  the  verdict  obtained  thereupon." 

By  the  law  amendment  act '  it  is  enacted,  that  "  where  several 
"  persons  shall  be  made  defendants  in  any  personal  action,  and  any 
"  one  or  more  of  them  shall,  upon  the  trial  of  such  action,  have  a 
"  verdict  pass  for  him  or  them,  every  such  person  shall  have  judgment 
"  for  and  recover  his  reasonable  costs,  unless  the  judge,  before  whom 


iVar.  9  Ed.  908,  and  the  authorities  there 
referred  to. 

*■  Reynold  e.  Edwards,  6  Dumf.  &  E. 
1 1 ;  and  see  Harper  v.  Carr,  7  Dumf.  & 
£•  449. 

^  §  S4w  And  there  la  a  similar  clause  in 
the  statutes  6  Geo.  IV.  c.  108.  (for  the 
prevention  of  imuggUiig^)  §  92.  and  7  &  8 


Geo.  IV.  c.  &S.  (for  consolidating  the  laws 
relating  to  the  revenue  of  excise^)  §  119> 

'  7&8Geo.  rV.  c.29.§76. 

*  /d.c.  80.§4l. 

'  10  Geo.  IV.  c.  44.  §41. 

'  8&  4W.IV.C.  4e.§88;  and  see 
Stat  8  &  9  W.  III.  c.  11.  §  1.  TMd 
Prac,  9  Ed.  986.  Post,  Ch.  XL.  ^  663. 
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"  the  said  cause  shall  be  tried,  shall  certify  upon  the  record,  under 

'*  his  hand,  that  there  was  a  reasonable  cause  for  making  such  person 

"  a  defendant  in  such  action."     And,  by  the  statute  4  &  5  W.  IV.  c.   In  ^mn  m- 

39.  *    it  is  provided,   that   "  in  all   actions   of    quare  impedit,   no  ^^  ' 

**  judgment  for  costs  shall  be  had  against  any  archbishop,  bishop, 

"  or  other  ecclesiastical  patron  or  incumbent,  if  the  judge  who  shall 

**  try  the  cause,  or,  if  there  shall  be  no  trial  by  a  jury,  the  court 

*'  in  which  judgment  shall  be  given,  shall  certify  that  such  arch- 

**  bishop,  bishop^  or  other  ecclesiastical  patron  or  incumbent,  had 

**  probable  cause  for  defending  such  action." 

By  the  statute  7  /oc.  1.  c.  5.  it  is  enacted,  that  "if  any  action  or  Fordoublecotts, 
"  suit  upon  the  case,  trespass,  battery,  or  false  imprisonment,  shall  be  againtt  justices, 
**  brought  in  any  of  his  Majesty's  courts  at  Westminster^  or  elsewhere^  "><*  constables, 

&c«  by  st&t*  7 

"  against  any  justice  of  the  peace,  mayor  or  bailiff  of  city  or  town  jac.  i,  c.  5. 
<<  corporate,  headborough,  portreeve,  constable,  8cc,  for  or  concerning 
"  any  matter  cause  or  thing  by  them  or  any  of  them  done  by  virtue 
**  or  reason  of  their  or  any  of  their  office  or  offices,  and  the  verdict 
*'  shall  pass  with  the  defendant  or  defendants  in  any  such  action,  or 
"  the  plaintiff  or  plaintiffs  therein  become  nonsuit,  or  suffer  any  dis- 
continuance thereof,  that  in  every  such  case  the  justices  or  justice, 
or  such  other  judge  before  whom  the  said  matter  shall  be  tried, 
shall,  by  force  and  virtue  of  that  act^  allow  unto  the  defendant  or 
"  defendants  his  or  their  double  costs,  which  he  or  they  shall  have 
"  sustained  by  reason  of  their  wrongful  vexation  in  defence  of  the 
"  said  action  or  suit ;  for  which  tlie  said  defendants  shall  have  the 
"  like  remedy  as  in  other  cases,  where  costs  by  the  law  of  this  realm 
"  are  given  to  the  defendants."  Upon  this  statute  it  has  been  holden^  Decisions 
that  to  entitle  a  justice  of  the  peace>  or  constable,  &c.  to  double  costs, 
after  a  verdict  for  him,  it  must  in  general  be  certified  by  the  judge  who 
tried  the  cause,  that  he  was  acting  in  theexecution  of  his  office  ^.  But 
where  there  is  a  special  verdict,  and  it  appears  by  the  facts  there  found, 
that  the  act  for  which  th^  action  was  brought,  was  done  by  the  defend- 
ant by  virtue  or  reason  of  his  office,  as  a  justice  of  the  peace,  ^c.  the 
master  must  tax  double  costs,  though  there  has  been  no  certificate, 
nor  allowance  by  the  judge  who  tried  the  cause  ^»  It  is  also  pro-  By  stat.  84 
vided  by  the  statute  24  Geo.  II.  c.  44.  §  7.  that  "  where  the  plain-  57^ 
"  tiffin  any  action  against  any  justice  of  the  peace,  for  any  thing  done 
"  by  him  in  the  execution  of  his  office,  shall  obtain  a  verdict,  in  case 
"  the  judge,  before  whom  the  cause  shall  be  tried,  shall  in  open  court 
"  certify,  on  the  back  of  the  record,  that  the  injury  for  which  such 

*  Post,  Ch.  XL.  p.  549,  50.  '  Rann  v.  Fickins,  Doug.  308.  n. 

^  Grindley  v.  Holloway,  Doug.  307, 
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OF   JUDGBS   CERTIFICATE, 


lo  actioDs 
against  church* 
wardens,  and 
overseers,  Ac 


For  costs  of 
special  jury. 


*'  action  was  brought,  was  wilfully  and  maliciously  committed,  the 
**  plaintiff  shall  be  entitled  to  have  and  receive  double  costs  of  sait" 

The  statute  7  Jac.  I.  c.  5.  was  extended  to  churchwardens  and  over- 
seers of  the  poor,  &c.  by  the  statute  21  Jac.  I.  c.  12.  §  8.  And  upon 
this  statute  it  has  been  holden,  that  to  entitle  a  churchwarden  to 
double  costs,  there  must  be  a  certificate  of  the  judge  who  tried  die 
cause,  that  the  defendant  was  such  officer,  and  that  the  action  wag 
brought  against  him,  for  something  done  by  him  in  the  execution  of 
his  office*.  This  certificate^  however,  need  not  be  granted  imme- 
diately after  the  trial  of  the  cause  \  And  where  the  plaintiff  was  non- 
suited, it  was  holden  that  the  judge  before  whom  the  cause  was  tried 
might,  after  an  interval  of  four  years,  upon  an  t^fidaoit  that  the  de- 
fendant was  within  the  provisions  of  7  Jac.  I.  c.  5.  grant  a  certificate, 
to  entitle  him  to  double  costs  ^. 

We  have  already  seen  ^,  that  by  the  statute  6  Geo.  IV.  c.  50*. 
**  the  person  or  party  who  shall  apply  for  a  special  jury,  shall  pay  the 
**  fees  for  striking  such  jury,  and  all  the  expenses  occasioned  by  the 
"  trial  of  the  cause  by  the  same ;  and  shall  not  have  any  further  or 
"  other  allowance  for  the  same,  upon  taxation  of  costs,  than  such 
*^  person  or  party  would  be  entitled  unto,  in  case  the  cause  had  been 
**  tried  by  a  common  jury  ;  unless  the  judge,  before  whom  the  cause 
"  is  tried,  shall,  immediately  after  verdict,  certify  under  his  hand, 
**  upon  the  back  of  the  record,  that  the  same  was  a  cause  proper  to 
**  be  tried  by  a  special  jury : "  which  provision  was  extended  by  the  law 
amendment  act',  to  cases  in  which  the  plaintiff  is  nonsuited,  as  well 
as  to  those  in  which  there  is  a  verdict  against  him.  These  statutes, 
however,  do  not  seem  to  extend  to  a  case  where  the  record  is  with- 
drawn ;  but  only  where  the  cause  has  been  tried  s.  And  where  a 
case  turned  solely  on  a  question  of  law,  and  there  was  no  fact  in  dis- 
pute between  the  parties,  the  chief  justice  refused  to  certify  for  the 
costs  of  the  special  jury'^.  An  action  for  a  Ubel  in  a  newspaper 
would  it  seems  be  considered  as  a  proper  case  to  be  tried  by  a  special 
jury,  if  there  were  special  pleas  of  justification ;  but  not  if  the  general 
issue  only  was  pleaded' . 


■  Harper  v.  Carr,  7  Dumf^  &  K  446. 

^  Id.  Uh  Norman  v.  Banger,  S  Younge 
&J.  20& 

°  Norman  t7.  Danger,  3  Younge  &  J. 
SOS.  And  see  the  sutute  6  ft.  6  W.  IV.  c. 
88.  ^  8.  as  to  the  Judge's  certificate  for 
treble  costs,  in  an  action  or  suit  for  in- 
fringing, or  scire  fadas  to  repeal  letters 
patent. 


^  Jinie,  478, 9. 

*  §  84;  and  see  Stat.  24  Geo.  II.  c.  18. 

§1. 

f  8&4  W.  IV.c.  42.  §85. 

■  Clemenu  e.  George,  II  Moore^  510. 

*  Wemys  v.  Greenwood,  2  Csr.AP* 
488. 

*  Roberts  v.  Brown,  6  Car.  &  P-  757. 
/xrr  Tindal,  Ch.  J.    And  u  to  the  judge's 
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By  the  speedy  judgment  and  execution  act  %  it  was  enacted,  that  For  speedy 
*'  in  all  actions  brought  in  either  of  the  superior  courts  of  law  at  ^cecmion. 
**  Westminster f  by  whatever  form  of  process  the  same  may  be  com- 
''  menced,  it  shall  be  lawful  for  the  judge  before  whom  any  issue 
**  joined  in  such  action  shall  be  to  be  tried,  in  case  the  plaintiff  or  de- 
*'  mandant  therein  shall  become  nonsuit,  or  a  verdict  shall  be  given 
*'  for  the  plaintiff  or  demandant,  defendant  or  tenant,  to  certify  ^ 
*'  under  his  hand,  on  the  back  of  the  record,  at  any  time  before  the 
"  end  of  the  sittings  or  assizes,  that  in  his  opinion  execution  ought  to 
issue  in  such  action  forthwith,  or  at  some  day  to  be  named  in  such 
certificate,  and  subject  or  not  to  any  condition  or  qualification ;  and 
in  case  of  a  verdict  for  the  plaintiff,  then  either  for  the  whole,  or  for 
"  any  part  of  the  sum  found  by  such  verdict ;  in  all  which  cases,  a 
''  rule  for  judgment  may  be  given  ^  costs  taxed  \  and  judgment 
'*  signed  ^  forthwith,  and  execution  ®  may  be  issued  forthwith  or  afler- 
'*  wards,  according  to  the  terms  of  such  certificate,  on  any  day  in 
"  vacation  or  term :  and  the  postea,  with  such  certificate  as  a  part 
*'  thereof,  shall  and  may  be  entered  of  record  ^,  as  of  the  day  on  which 
**  the  judgment  shall  be  signed,  although  the  writ  of  distringas  jura' 
tores,  or  habeas  corpora  juratorum,  may  not  be  returnable  until  afler 
such  day :  Provided  always,  that  it  shall  be  lawful  for  the  party 
"  entitled  to  such  judgment,  to  postpone  the  signing  thereof." 

On  this  statute  it  appears  to  have  been  decided,  that  certificates  Decisions 
may  be  granted,  to  entitle  the  plaintiff  to  immediate  execution,  in 
actions  of  assumpsit  on  promissory  notes  f^,  &c.  or  in  other  actions, 
where  there  was  no  reasonable  ground  of  defence,  and  the  judge 
is   of  opinion,   upon  the  facts  proved  at  the  trial,  that  execution 


€i 


it 


thereon. 


certificate  for  costs  on  several  counts,  mde 
ante,  220;  and  on  pleading  several  matters, 
by  the  statute  4  &  6  Ann.  &  16.  §  4,  6. 
on(e,  400,  401.  and  by  the  late  statutory 
rule  of  H.  4  W.  IV.  reg.  %  anU,  405, 
6.  It  should  be  obsenred,  however,  that 
the  certificate  required  by  the  clause  re- 
ferred to  in  the  statute  of  Ann  seems  to  be 
rendered  inoperative  by  the  above  rule. 
See  also  the  directions  to  taxing  officers, 
Po^  Chap.  XL.  p.  662,8.  as  to  the  certifi- 
cate in  case  of  a  trial  before  a  judge  at  nisi 
priuit  when  the  sum  recovered  does  not 
exceed  20/.  that  the  cause  was  proper  to  be 
tried  before  him,  and  not  before  a  sherifl^ 
or  judge  of  an  inferior  court 
•  1  W.IV.  c.  7.%  2. 


■>  Append,  to  Tidd  Sup,  18SS,  p.  S21. 

^  As  to  the  rule  for  judgment,  see  Tidd 
Prac.  9  Ed.  903.  It  should  be  remem- 
bered however,  that,  by  a  general  rule  of 
all  the  courts,  (R.  H.  2  W.  IV.  reg,  1.  § 
67.  8  Bing.  297,  8.)  «afW  a  verdict  or 
nonsuit,  judgment  may  be  signed  on  the 
day  after  the  appearance  day  of  the  return 
of  the  distringas  or  habeas  corpora,  without 
any  rule  for  judgment.'* 

'  As  to  taxing  costs,  and  signing  final 
judgment,  see  Tdd  Prac,  9  £d.  9S0. 

*  As  to  the  time  of  suing  out  execution 
in  general,  see  Tidd  Prac.  9  £d.  994. 

f  Append,  to  Tidd  Sup,  1883,  p.  821. 

B  Bell  V.  Smith,  5  Car.  &  P.  10.  per 
PaUeton,  J. 
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ought  to  be  issued  forthwith,  or  at  a  future  day,  before  the  return  of 
the  jury  process :  and  the  judge  may  certify  for  immediate  execution, 
•  in  an  action  of  assumpsit,  though  the  verdict  be  taken  by  consent,  and 
the  consent  does  not  contain  any  such  terms  *.  It  was  not  formerly 
usual  for  the  judge  to  certify,  in  an  action  of  debt  on  simple  contract, 
where  the  defendant  was  obliged  to  plead  and  go  to  trial,  or  the  plain- 
tiff might  have  signed  final  judgment,  without  any  writ  of  inquiry, 
on  proof  of  the  amount  of  his  debt  ^ :  And  there  has  been  some 
doubt  amongst  the  judges,  whether  the  statute  was  not  intended  to  be 
confined  to  cases  of  contract^:  But  it  seems  to  be  now  settled,  that 
the  plaintiff  is  entitled  to  early  execution,  under  the  above  statute,  in 
actions  of  debt,  as  well  as  in  other  forms  of  action  '  ;  and  that  it  is 
not  limited  to  cases  of  contract,  but  applies  to  all  actions  where  the 
judge  thinks  there  ought  to  be  such  execution  ^ :  And  accordingly,  a 
certificate  has  been  granted  in  an  action  for  mesne  profits  and  costs  in 
ejectment  ^ :  and,  in  an  action  for  criminal  conversation,  where  the 
plaintiff,  to  prevent  a  verdict  passing  against  him  in  consequence  of 
the  prevarication  of  one  of  his  witnesses,  consented  to  be  nonsuited, 
the  judge  who  tried  the  cause  directed  execution  to  issue  at  the  expi- 
ration of  a  month  *•  Certificates  have  been  also  granted,  in  cases 
where  the  action  was  commenced  before  the  passing  of  the  act ' :  but 
they  are  of  course  not  grantable,  where  there  was  a  reasonable  ground 
of  defence  s.  And,  in  an  action  against  an  executor,  on  the  bond  of 
his  testator,  where  a  verdict  is  given  for  the  plaintiff  on  the  plea  of 
non  est  factum,  if  the  judge  make  an  order  for  immediate  execution, 
it  will  not  entitle  the  plaintiff  to  issue  execution  in  the  first  instance, 
against  the  goods  of  the  defendant^.  Affidavits,  it  seems,  are  not  in 
general  admissible,  in  support  of  an  application  for  immediate  execu- 
tion^; but  there  may  be  cases  in  which  justice  may  require  them: 
and  if  a  plaintiff  obtain  a  verdict  in  an  undefended  cause,  he  ought  to 
have  execution  for  the  amount,  as  soon  as  it  can  be  obtained,  accord- 

*  Anon.  I  Moody  &  R.  \en,per  Parke,      9.  n.  per  Tindal,  Ch.  J. 

J.  ^  Bell  V,  Smith,  id,  10.  per  PBUemm,  J- 

^  Fisher  v.   Daviet,   1    Moody  &  R.  <  Barford  o.  Nelton,  6  Car.  &  P.  8. 

08.  per  Ld.    TenterdeUi  Ch.  J.  Ward  v.  per  Paiteson,  J.  Wright  v.  Guiver,  id,  9. 

Crocket,  5  Car.  &  P.  10.  per  Parke,  J.  n,  per  Ld.  Lyndktsnt,  Ch.  B.     Crook- 

Perciyal  v.  Alcock,  1  Moody  &  R.  167.  shank  p.  Rose,  Id,  tfr.  19,  20.  per  Ld. 

per  Parke,  J*  Tenierden,  Ch.  J. 

^  Barden  o.  Cox,  1  Moody  &  R.  803.  ^  Ward  v.  Thomas,  1  Cromp.  &  M. 

per  Patteson,  J.  682.  2  DowL  Repw  87.  6  Leg.  Obs.  156. 

*  Younge  v.    Crooks,  id,  220.    per  S.  C.  Ezcheq. 

Parke,  J.  '  Gervas  v.  Burtchley,  1  Moody  &  R. 

*  Hambidge  v.  Crawley,  5  Car.  &  P.       150.  per  Ld*  Lyndkunt,  Ch.  B. 
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ing  to  the  practice  of  the  court ».  But  in  debt  on  bond,  to  secure  the 
payment  by  instahnents  of  the  consideration  for  the  purchase  of  a 
business,  the  plaintiff  ought  to  suggest  breaches ;  and  if  he  has  not 
done  so,  and  a  verdict  be  found  for  him  on  the  plea  of  non  est  fac' 
tum^  he  is  not  entitled  to  a  certificate  for  speedy  execution  under  this 
statute^. 

The  pof^ea  is  directed  by  the  schedule  annexed  to  the  statutory  rules  Po$tea,  form  oL 
of  pleading  S  to  be  in  the  usual  form :  And  in  the  Common  Pleas  it  When  allowed, 
was  a  rule  *,  that  where  final  judgment  was  signed  upon  posteas  or  2Scen*o«rt  ctf 
inquisitions  upon  writs  of  inquiry,  such  posteas  or  inquisitions  should  office^  in  C.  P. 
immediately  be  left  with  the  clerk  of  the  judgments,  and  should  not 
afterwards  be  taken  out  of  the  oflSce,  without  leave  of  the  court. 
The  clerk  of  the  judgments  however  is  authorized,  by  a  late  rule  of 
that  court*,  to  permit  the  posteas  and  inquisitions  to  be  taken  out  of 
the  office,  for  the  purpose  of  being  produced  to  the  sealer  of  the 
writs,  in  order  to  obtain  a  writ  of  execution :  but  the  attorney  or 
agent  who  procures  such  posteas  or  inquisitions  from  the  office  of 
the  clerk  of  the  judgments,  is  required  by  the  rule  to  cause  the  same 
to  be  returned  again  to  the  same  officer^  during  the  office  hours  of 
that  day.     And,  by  the  late  act  for  the  more  speedy  judgment  and  ex-  To  be  entered 
ecution,  in  actions  brought  in  his  majesty's  courts  of  law  at  Westmin-'  ?^/^^^^ 
ster^,  it  is  enacted,  that  *<in  all  cases  where  the  judge  before  whom  cate  for  speedy 
"  the  cause  is  tried,  certifies  under  his  hand,  on  the  back  of  the  record,  ****^"  **"' 


it 


that  in  his  opinion  execution  ought  to  issue  forthwith,  or  at  some  day 
**  to  be  named  in  such  certificate,  and  subject  or  not  to  any  con- 
*'  dition  or  qualification,  &c.  the  postea,  with  such  certificate  as 
"  a  part  thereof,  shall  and  may  be  entered  of  record,  as  of  the  day 
**  of  which  the  judgment  shall  be  signed,  although  the  writ  of  dis^ 
**  tringas  juratores,  or  habeas  corpora  juratorwn^  may  not  be  returnable 
**  until  after  such  day." 

*  Anon.  0  Leg.  Obt.  174.  per  Aldenoti,  §  9. 
B. ;    and  aee  Rtiddick  o.    Simmons,  1  '  R.  T.  IS  Geo.  11.  reg.  2.  C.  P. ;  and 

Moody  &,  R.  184.  jwr  Bayley,  B.  seeR.  T.  29  Car.  II.  rtg,  V.  C.  P. 

i»  D*Aranda  v,  Houston,  6  Car.  &  P.  *  R.  £.  2  W.  IV.  C.  P.   1  Moore  & 

611.  ;wr  Jlderson,  B.  S.  681.  8  Bing.  466  ;  and  see  further,  as 

'  R.  PL  H.  4  W.  IV.  Sched.  No.  2.  to  the  postal,  Tidd  Prac  9  Ed.  900. 
5  Bam.   &  Ad.  Append,  zi.    10  Bing.  '  1  W.  IV.  c.  7.  §  2. 

479.'  2  Cromp.  &  M.  26.  Append.  Post, 


CHAP.  XXXVIII. 


Rule  for  judg- 
ment unneces- 
sary, after  ver- 
dict or  nonsuit. 


Moving  for  new 
trial,  &c 


Of  the  Rule  for  Judgment  ;  and  moving  for  a  New 
Trial,  or  in  Arrest  ^Judgment,  &c. 

xV.FT£R  a  general  verdict,  it  was  formerly  incumbent  on  the  pre- 
vailing party,  in  the  King's  Bench,  to  enter  a  rule  for  judgment  nUi 
causa^  on  the  postea  or  inquisition,  with  the  clerk  of  the  rules  ;  and  a 
rule  for  judgment  was  necessary  when  a  verdict  was  taken  by  con- 
sent, subject  to  the  award  of  an  arbitrator,  as  to  the  quantum  of  the 
demand':  but  it  was  not  necessary,  if  the  plaintiff  were  nonsuUed; 
for  in  that  case,  as  he  was  out  of  court,  judgment  might  have  been 
entered  immediately  after  the  day  in  bank  \  In  the  Common  Pleas, 
there  was  no  rule  for  judgment;  but  the  prevailing  party  waited  till 
after  the  appearance  day,  or  quarto  die  post  of  the  return  of  the  Aa- 
heas  corpora  juratorum  S  before  he  signed  final  judgment,  unless  the 
habeas  corpora  were  returnable  on  the  first  or  last  general  retum 
day :  In  the  former  case,  final  judgment  could  not  have  been  signed, 
till  the  expiration  of  the  first /our  days  in  fuU  term  :  In  the  latter, 
it  might  it  seems  have  been  signed  in  the  evening  of  the  last  day  of 
term,  being  the  appearance  day  of  the  return  of  the  writ  \  And 
now,  by  a  general  rule  of  aU  the  courts  %  "  aflter  a  verdict  or  non- 
suit, judgment  may  be  signed  on  the  day  after  the  appearance  day  of 
the  return  of  the  distringas,  or  habeas  corpora^  without  any  rule  for 
judgment." 

Within  the  time  limited  by  the  above  general  rule,  the  plaintiff  may 
move  the  court  to  set  aside  a  verdict  or  nonsuit,  and  have  a  new  trial ; 


*  Hayward  v.  Ribbans,  4  East,  810. 

t>  R.  E.  5  Geo.  II.  reg.  III.  (a.)  K.  B. 

<"  Willis  V.  Bennett,  Barnes,  443.  Pr. 
Reg.  410.  S.  C  Lyte  v.  Rivers,  Barnes, 
445.  Reynolds  v.  Simonds,  id»  446.  Pr. 
Reg.  410,  11.  S.C. 


0  Tbonaas  o.  Ward,  2  Bos.  &  P.  9SS  ; 
and  see  Tidd  Prac  9  Ed.  908^  4. 

•  R.  H.2W.IV.  reg.L^67.  SBarn. 
&  Ad.  383.  8  Bing.  897,  8.  2  Cromp.  Sl 
J.  186. 
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or  for  judgment  non  obstante  veredicto :  or  the  court  may  order  a 
verdict  to  be  entered  for  the  plaintiff,  where  the  judge  directed  a  non- 
suit in  an  undefended  cause,  with  liberty  for  the  plaintiff  to  move 
to  enter  a  verdict  * :  And  the  defendant  may  move  to  set  aside  a 
verdict,  and  have  a  new  trial ;  or,  after  a  point  reserved,  that  a  non- 
suit may  be  entered ;  or  he  may  move  in  arrest  of  judgment :  And 
either  party  may  move  for  a  repleader,  or  venire  facia*  de  novo  ^. 

By  the  late  act  for  the  more  speedy  judgment  and  execution  in  ac-  Vicaiing  judg- 
tions  brought  in  his  majesty's  courts  of  law  at  Westminster  ^  it  is  i^g  q,  getting 
provided^  that  "  notwithstanding  any  judgment  signed  or  recorded,  or  ^^  execution, 
"  execution  issued,  by  virtue  of  that  act,  it  shall  be  lawful  for  the  ing  new  trial 
"  court  in  which  the  action  shall  have  been  brought,  to  order  such 
*'  judgment  to  be  vacated,  and  execution  to  be  stayed  or  set  aside, 
**  and  to  enter  an  arrest  of  judgment,  or  grant  a  new  trial,  as  justice 
'*  may  appear  to  require ;  and  thereupon  the  party  affected  by  such 
**  writ  of  execution,  shall  be  restored  to  all  that  he  may  have  lost  there- 
"  by^  in  such  manner  as  upon  the  reversal  of  a  judgment  by  writ  of 
"  error  or  otherwise,  as  the  court  may  think  fit  to  direct."  The 
provisions  of  this  statute  being  extended  to  proceedings  before  the 
sheriff,  under  the  3  &  4  W.  IV.  c.  42.  §  17.  the  court  will,  in  the 
next  term,  entertain  a  motion  to  vacate  and  arrest  a  judgment  upon 
the  latter  statute,  signed  in  vacation  ^.  And  it  has  been  decided, 
that  when  a  judge  at  the  assizes  orders  that  the  plaintiff  shall  have 
execution  within  a  limited  time,  and  judgment  is  thereupon  entered 
up  and  execution  issued,  the  defendant  is  not  precluded  from  ap- 
plying in  the  next  term,  to  the  court  above,  to  enter  a  suggestion, 
to*  deprive  the  plaintiff  of  [his  costs,  on  a  court  of  requests  act  ® : 
A  judge,  at  the  assizes,  has  no  power  to  order  such  a  su^estion  to 
be  entered  ^ 

By  the  late  act  for  improving  the  practice  and  proceedings  in  the  Rules  for  new 
court  of  Common  Pleas  in  the  county  palatine  of  Lancaster  ',  '*  it  shall  tried  in  C.  P.  at 
"  be  lawful  for  any  party,  in  any  action  now  depending  or  hereafter  to  J'"'"'*"'?'*  ™*y 

,  be  moved  before 

«  be  depending  in  the  said  court  of  Common  Pleas  at  Lancaster^  to  anyofthecouru 
"  apply  by  motion  to  any  one  of  the  superior  courts  at  Westminster  **  ''^«*««»«'«'' 
**  sitting  in  banco^  within  such  period  of  time  after  the  trial  as  mo- 
**  tions  of  the  like  kind  shall  from  time  to  time  be  permitted  to  be 

*  Treacher  o.  Hinton,  4  Bam.  &  Aid.  *  Badddey  v.  Oliver,  1  Cromp.  &  M. 
413.                                                               819.   8  Tyr.  Rep.   146.    1  Dowl.  Rep. 

^  Tidd  Prac  9  Ed.  904.  698.  B.  C;  and  see  Tidd  Prae.  9  Ed. 

*  1  W.  IV.  c.  7.  §  4.     Ante,  S95.  961. 

<i  Pylce  f.  Glendinniog,  2  DowL  Rep.  '  4  &  6  W.  IV.c  68.  ^  86. 

supper  PaUetcn,J. 
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Judgment  and 
execution  not 
to  be  stayed, 
unless  the  party 
movii^  enters 
into  recogniz- 
ance with  sure- 
ties. 


Not  to  take 
away  power  of 
court  of  C.  P. 
at  Lanauter,  to 
grant  a  new 
triaL 


i< 
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*.*  made  in  the  said  superior  court,  for  a  rule  to  shew  cause  why  a 
''  new  trial  should  not  be  granted,  or  nonsuit  set  aside  and  a  new 
"  trial  had,  or  a  verdict  entered  for  the  plaintiff  or  defendant,  or  a 
"  nonsuit  entered,  as  the  case  may  be,  in  such  action,  (which  court  is 
"  thereby  authorized  and  empowered  to  grant  or  refuse  such  rule,) 
and  afterwards  to  proceed  to  hear  and  determine  the  merits  there- 
of, and  to  make  such  orders  thereupon,  as  the  same  court  shall 
think  proper ;  and  in  case  such  court  shall  order  a  new  trial  to  be 
'<  had  in  any  such  action,  the  party  or  parties  obtaining  such  order 
**  shall  deliver  the  same,  or  an  office  copy  thereof,  to  the  prothono- 
«  tary  of  the  said  court  of  Common  Pleas  at  Lancaster,  or  bis 
"  deputy ;  and  thereupon  all  proceedings  upon  the  former  verdict  or 
*^  nonsuit  shall  cease ;  and  the  action  shall  proceed  to  trial  at  the 
**  next  or  some  other  subsequent  session  of  assizes,  holden  for  the 
'^  county  of  Lancaster,  in  like  manner  as  if  no  trial  had  been  had 
*'  therein ;  or  in  case  the  court  before  whicli  any  such  rule  shall  be 
*'  heard,  shall  order  the  same  to  be  discharged,  the  party  or  parties 
'*  obtaining  any.  such  order  may,  upon  delivering  the  same,  or  an 
"  office  copy  thereof,  to  the  said  prothonotary  or  his  deputy,  be  at 
"  liberty  to  proceed  in  any  such  action,  as  if  no  such  rule  nisi  had 
"  been  obtained ;  or  if  a  verdict  be  ordered  to  be  entered  for  the 
*<  plaintiff  or  defendant,  or  a  nonsuit  be  ordered  to  be  entered,  as 
"  the  case  may  be,  judgment  shall  be  entered  accordingly. 

**  Provided  always,  that  the  entering  up  of  judgment  in  any  action 
"  in  the  said  court  of  Common  Pleas  at  Lancaster,  and  the  issuing  of 
"  execution  upon  such  judgment,  shall  not  be  stayed,  unless  the  party 
"  intending  to  apply  for  such  rule  as  last  aforesaid  shall,  with  two 
**  sufficient  sureties,  such  as  the  last  mentioned  court  shall  approve 
**  of,  become  bound  unto  the  party  for  whom  such  verdict  or  nonsuit 
''  shall  have  been  given  or  obtained,  by  recognizance  to  be  acknow- 
**  ledged  in  the  same  court,  in  such  reasonable  sum  as  the  same 
"  court  shall  think  fit,  to  make  and  prosecute  such  application  as 
*^  aforesaid,  and  also  to  satisfy  and  pay,  if  such  application  shall  be 
^*  refused,  the  debt  or  damages  and  costs  adjudged,  and  to  be  ad- 
"  judged,  in  consequence  of  the  said  verdict  or  nonsuit,  and  all  costs 
**  and  damages  to  be  awarded  for  the  delaying  of  execution  thereon*. 
"  Provided  also,  that  nothing  therein  contained  shall  prevent  the 
*^  said  court  of  Common  Pleas  at  Lancaster  from  granting  any  new 
**  trial,  or  setting  aside  any  nonsuit,  or  entering  a  nonsuit,  or  altering 
**  a  verdict,  as  heretofore."^    On  this  act  it  has  been  determined,  that 
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a  motion  for  a  new  trial,  in  an  action  brought  in  the  Common  Pleas  Decisions 
at  Lancaster^  must  be  made  in  the  court  in  which  the  judge  sits  who 
presided  at  the  trial  * :  but  this  act  does  not  authorize  the  court  above 
to  entertain  a  motion  in  a  cause  in  the  Common  Pleas  at  Lancaster^ 
to  set  aside  an  award  made  under  an  order  of  nisi  prius^  though  a 
verdict  was  taken  subject  to  the  award  ^.  And  the  court  above  has 
no  power  to  order  judgment  to  be  entered  up  non  obstante  veredicto^ 
in  an  action  brought  in  the  Common  Pleas  at  Lancaster^, 

It  may  not  be  improper  to  notice  in  this  place  some  recent  de-  In  trifling  ac- 
cisions,  as  to  granting  new  trials  in  trifling  actions.  When  the  sum 
to  be  recovered  is  under  20Z.  the  action  is  considered  as  trifling,  so  as 
to  prevent  the  court  from  granting  a  new  trial,  after  verdict  for  the 
plaintiff  J  unless  the  judge  has  misdirected  the  jury,  or  has  received  or 
rejected  evidence  improperly*:  and  it  seems  that  the  same  rule 
applies,  where  the  sum  in  dispute  is  under  20/.  after  verdict  for  the 
defendant  *.  The  principle  of  the  rule  is^  that  if  there  be  no  mis- 
direction, the  party  would  have  to  pay  costs  ;  which  would  not  be 
worth  his  while,  in  cases  where  the  verdict  is  for  less  than  %0l,^  i  And 
where  the  jury  have  incorrectly,  and  contrary  to  the  judge's  directions, 
found  for  the  defendant^  the  court  will  not  grant  a  new  trial,  to  enable 
the  plaintiff  to  recover  nominal  damages  only  ^.  Where  the  pre- 
cise sum  of  20/.  is  recovered,  the  court,  on  proper  grounds,  will  grant 
a  new  trial  **.  And  a  new  trial  has  been  granted,  in  trespass  for  cut- 
ting down  trees,  though  the  damages  are  under  20/.,  where  the  object 
of  the  action  was  to  try  a  right  of  a  permanent  nature  K  So,  where 
the  verdict  is  perverse,  the  court  of  Exchequer  will  grant  a  new  trial, 
although  the  damages  given  for  the  plaintiff  are  less  than  20/.  \  And 
the  rule  which  forbids  a  motion  for  a  new  trial,  where  the  amount  is 
under  20/.  except  for  misdirection  of  the  judge,  does  not,  we  have 


*  Foster  v.  Jolly,  1  Cromp.  M.  &  R. 
708.  5  Tyr.  Rep.  289.  Foster  v.  Jollifie, 
1  Scott,  64. 8.  C. 

^  Byrne  v,  Fitzhugh,  1  Cromp.  M.  & 
R.  597.  5  Tyr.  Rep.  221.  8  DowL  Rep. 
289«  S.  C 

""  Potter  V.  Mois,  1  Cromp.  M.  &  R. 
848.  8  DowL  Rep.  482.  9  Leg.  Obs.  888. 
a  C. 

^  Tidd  Prac,  9  Ed.  910.  {k.) 

*  Green  o.  Sp^akman,  8  Moore,  889. 
Scott  v.  Waikinson,  4  Moore  &  P.  287. 
Young  V,  Harris,  1  Price,  N.  R.  186.  2 


Cromp.  &  J.  14.  2  Tyr.  Rep.  167.  1 
Leg.  £z.  80.  S.  C.  Haine  v.  Davey,  6 
Nev.  &  M.  856.  2  Har.  &  W.  80.  S.  C. 

'  ».  Phillips,  1  Cromp.  &  M. 

26. 

>  Harril  v.  Jones,  1  Moody  ft  R.  178. 
per  Tkiddt  Ch.  J.  • 

.     ^  Dyballo.  Duffield,  M.  59  G^  IIL 
K.  B..1  Chit  Rep.  265.  (a.) 

>  Turner  o.  Lewis,  1  Chit.  Rep.  265. 

^  Freeman  o.  Price,  1  Younge  &  J. 
402. 
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Motion  for, 
wfaenmade^  in 
K.B. 


seen  %  apply  to  trials  before  the  sherifi^  under  the  statute  3  &  4  W. 
IV.  c.  42  K 

In  the  King's  Bench,  it  had  become  the  practice  for  counsel,  at  the 
close  of  the  fourth  day  of  each  term,  to  insert  in  a  list  the  names  of 
those  cases  in  which  they  were  instructed  to  move ;  which  cases  they 
were  called  upon  to  move  on  the  following  days,  in  the  order  of  their 
precedence  :  and  it  seems  that  in  Easter  and  Michaelmas  terms,  in 
which,  on  account  of  the  circuits,  the  number  of  motions  is  usually 
large,  the  court  will  still  allow  that  course  to  be  pursued  ^.  But  in 
Hilary  term  1828,  Lord  TerUerden,  Ch.  J.  said  that  the  court  wished 
it  to  be  understood,  that  for  the  future,  in  Hilary  and  Trinity  terms, 
the  court  would  not  hear  any  motion  for  a  new  trial,  unless  such 
motion  were  actually  made  within  the  first  four  days  of  the  term  ; 
and  that  even  if  counsel  were  instructed  within  the  first  four  days, 
and  there  should  not  be  time  to  hear  them  on  the  fourth  day,  the 
court  would  not  hear  them  afterwards  ;  and  in  such  cases  the  parties 
could  only  blame  themselves  for  not  instructing  their  counsel  suffi- 
ciently early  \  So,  in  the  Common  Pleas,  it  is  a  rule  ^,  that  **  in 
Hilary  and  Trinity  terms,  no  motion  for  a  new  trial  shall  be  heard, 
unless  such  motion  be  actually  made  within  the  first /our  days  of  each 
of  the  said  terms."  And  in  general,  the  motion  for  a  new  trial  must 
be  made  in  that  court,  within  the  first  four  days  of  the  term,  if  the 
cause  be  tried  in  vacation ;  and  cannot  be  received  after  the  yb«r  days, 
unless  where  the  foundation  of  the  motion  is  a  fact  not  disclosed  to 
In  Exchequer,     the  party  till  after  that  time  1     In  the  Exchequer  also  it  is  a  rule, 

that  motions  for  new  trials  must  be  made  within  the  first/our  days  of 
termS:  and  this  rule  appears,  in  several  recent  instances,  to  have 
been  strictly  adhered  tos.  But  in  that  court,  as  in  the  King's  Bench, 
where  a  cause  is  tried  at  the  sittings  in  term,  a  motion  may  be  made 
for  a  new  trial,  at  any  time  within  four  days  after  the  return  of  the 
distringas^  although  more  than /our  days  have  elapsed  since  the  trial  \ 
And  the  court  will  allow  further  time  to  make  a  motion  for  a  new 


InCP. 


•  Ante,  471. 

(>  Taylor  v.  Helps,  5  Bam.  &  Ad.  1068. 
Edwards  v.  Dignam,  2  DowL  Rep.  648. ; 
but  see  Henning  v.  Samuel,  2(  Moore  &  S. 
818.  2  DowL  Rep.  766.  S.  C.  semb. 
contra. 

•  8  Car.  &  P.  Ul.  (a.) 

•  Id.  111. 

•  R.  E.   11  Geo.  IV.  C.  P.  6  Ring. 


622.  4  Moore  &  P.  444;  and  see  Tldd 
Frac  9  Ed.  912, 18. 

'  'VTiUis  9.  Bennett,  Banes,  443. 
Reynolds  v,  Simonds,  id.  446.  Pk^.  Reg. 
410,  11.  S.  C. 

>  8  Leg.  Obs.  48. 

^  Mason  0.  Clarice,  1  Cromp.  &  J.  411. 
1  Tyr.  Rep.  684.  1  DowL  Rep.  288. 
8.  C. 
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trial,  if  the  undersheriffdonot  furnish  his  notes  of  the  trial  in  proper 
time  '.  Where  a  rule  for  a  new  trial  had  been  moved  for  by  mis- 
take in  a  wrong  court,  and  the  mistake  was  not  discovered  till  after 
the  first  four  days  of  the  term  had  elapsed^  the  court  of  Exchequer, 
under  the  circumstances,  allowed  the  motion  to  stand  good  as  of  the 
latter  court  ^. 

When  the  rule  for  a  new  trial  was  silent  as  to  costs,  the  costs  of  £he  Costs  of  first 
first  trial  were  not  in  general  allowed  in  the  court  of  King's  Bench,  is  silent  respect, 
whichever  way  the  verdict  might  go  upon  the  second  trial «.  In  the  ***  *®"' 
Common  Pleas,  the  rule  was  formerly  different ;  for  there,  if  a  new 
trial  were  granted,  and  the  rule  said  nothing  about  costs^  if  the 
verdict  on  the  second  trial  went  the  same  way,  the  party  succeeding 
was  entitled  to  the  costs  of  both  trials  \  and  dso,  it  seems,  to  the 
costs  of  the  application  ® ;  but  if  the  verdict  went  different  ways,  the 
party  ultimately  succeeding  was  not  entitled  to  the  costs  of  the  first 
trial  ^.  In  the  Exchequer,  there  was  a  similar  distinction  ^4  But,  by 
a  general  rule  of  all  the  courts  s,  « if  a  new  trial  be  granted,  without 
any  mention  of  costs  in  the  rule,  the  costs  of  the  first  trial  shall  not 
be  allowed  to  the  successful  party,  though  he  succeed  on  the  second." 
This  rule,  however,  is  not  retrospective :  therefore,  a  party,  who 
before  the  rule  had  succeeded  on  two  trials,  was  holden  to  be  still  en- 
titled to  the  costs  of  both,  and  to  the  costs  of  entering  up  judgment 
ntmc  fro  tunc^  where  the  delay  had  not  been  occasioned  by  himself  ^ 
And  the  rule  applies  only  to  cases  where  a  new  trial  is  granted  upon 
the  whole  record^  :  Therefore  where,  on  the  trial  of  a  right  of  way, 
in  one  count  claimed  as  a  public,  and  in  another  as  a  private  way, 
a  general  verdict  was  found  for  the  defendants,  and  the  court  after- 
wards directed  a  new  trial,  expressly  by  the  rule  confining  it  to  the 
right  claimed  in  the  second  count,  but  in  the  rule  no  mention  was 
made  of  costs,  nor  any  reservation  of  the  defendant's  verdict  on  the 
first  count,  the  court  held  that  the  defendants  were  nevertheless  enti- 


*  Thomas  v.  Edwards,  2  DowL  Refv 
664.  4TyT.  Rep.  8S5.  I  Cromp.  M.  &  R. 
S82.  S.  C  per  Parke,  B. 

^  Figgott  V,  Kemp,  2  Dowl.  Rep.  20. 
6  Leg.  Obs.  862.  S.  C. 

""  Tidd  Prac.  9  Ed.  916.  («.) 
-  J<L{L) 

*  Trusloveo.  Burton,  10  Moore,  96. 

'  Loader  v.  Thomas,  1  Cromp.  &  J. 
54.  8  iTounge  &  J.  626.  S.  C ;  and  see 
Stuart  V,  Greenall,  18  Price,  766.  Pooley 
V,  Millard,  1  Tyr.  Rep.  260.    Harrison  v. 


Bennett,  1  Cromp.  &  M.  208.  2  Tyr.  Rep. 
740.  1  DowL  Rep.  627.  S.  C  Dax  Ex. 
Pr.  149  ;  b^t  see  Seolly  o.  Powis,  1  Har. 
&  W.  ]  18.  8  DowL  Rep.  872.  S.  C. 

«  R.  H.  2  W.  IV.  reg.  L  §  64.  8 
Ba|p.  &,  Ad.  882.  8  Bing.  297.  2  Crompi 
&  J.  186,  6 ;  and  see  Newbenj  v.  Colvin, 
2  Dowl.  Rep. 416.  7Leg. Obs.  252.  S.  C 
per  LMedaUf  3. 

^  Carlisle  v.  Garland,  9  Bing.  86.  2 
Moore  &  S.  180.  &  C. 
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tied  to  the  costs  of  the  issues  found  for  them  on  the  first  trial,  and  not 
in  contest  on  the  second,  they  haring succeeded  on  such  second  trial*. 


Timeformoving       The  motion  in  arrest  of  judgment,  or  for  judgment  non  ohHante 

ID  ll]T68t  Of  '' 

judgment,  or  for  veredicto^  might  it  seems  formerly  have  been  made,  in  the  King's 
>^«JJ»«>tiwn  Bench,  at  any  time  before  judgment  was  given  *,  though  a  new  trial 
dkto.  had  been  previously  moved  for  ^,    In  the  Common  Pleas,  the  motion 

in  arrest  of  judgment  must  have  been  made  before  or  on  the  appear- 
ance day  of  the  return  of  the  habeas  corpora  juratarum  ^.  In  the  Ex- 
chequer, the  motion  in  arrest  of  judgment  must  it  seems  have  been 
*  made  within  the  first  four  days  of  the  next  term  after  the  trial ;  and 
it  could  not  have  been  made  after  an  unsuccessful  motion  for  a  new 
trial  ®.  And  now,  by  a  general  rule  of  all  the  couHs  ',  "  no  motion  in 
arrest  of  judgment^  or  for  judgment  turn  obstante  veredicto^  shall  be 
allowed,  after  the  expiration  of  four  days  from  the  time  of  trial,  if 
there  are  so  many  days  in  term  ;  nor  in  any  case  aft^r  the  expiration 
of  the  term,  provided  the  jury  process  be  returnable  in  the  same 
term."  Since  the  making  of  this  rule,  a  motion  in  arrest  of  judg- 
ment, on  a  cause  tried  out  of  term,  must  be  made  within  the  first  ybur 
days  of  the  term  ensuing  the  trial  ?• 
Coit8,onarre&t-  When  judgment  is  arrested,  each  party  pays  his  own  costs  \  But 
ingjudgmen        ^hgyg  the  plaintiff  obtained  a  verdict  in  the  court  of  Exchequer, 

wherein  judgment  was  arrested,  which  judgment  was  reversed  by  the 
court  of  Exchequer  chamber,  it  was  holden  that  the  plaintiff  was 
entitled  to  the  costs  of  the  motion  in  arrest  of  judgment,  and  that 
such  costs  must  be  taxed  by  the  officer  of  the  court  of  Exchequer  ^ 

•  Bower  v.  Hill,  2  Scott,  6S5.  640.  5  '  R.  H.  2  W.  IV.  reg.  I.  §  65.  8  Bam. 
Dowl  Rep.  183.  S.  C. ;  but  see  Peacock  &  Ad.  S8S.  8  Ring.  297.  2  Cromp.  &  J. 
V.  Harris,  1  Nev.  &  P.  240.                            186. 

^  Rex  V.  Hayes,  2  Str.  845.  Rex  v.  ■  Weston  v.  Foster,  2  Bing.  N.  R.  701. 
Robinson,  2  Ken.  467.     Rex  v.  Holt,  5    '  S  Scott,  164.   5  Dowl.  Rep.  64.  12  Leg. 

Dumf.  &  £.  446.  Obs.  SIO,  1 1.  S.  C. 

•^  Taylor ».  Whitehead,  Doug.  746,  6 ;  >»  Gilb.   C.  P.  272.    TOBn  ».  Ghis, 

but  see  Weston  v.  Foster,  2  Bing.  N.  R.  Barnes,  143.    Fisher  v.  Kitchingman,  /tf. 

701.  8  Scott,  164.  6  Dowl  Rep.  64.  S.  &  284.  Hul.  Costs,  1  Ed.  129 ;  and  see  Tidd 

«*  Lyte  V,  Rivers,  Barnes,  446.  Prac,  9  Ed.  929. 

•  Lane  v.  Crockett,  7  Prise,  666 ;  but  »  Adams  v,  Meredew,  3  Younge  8l  J. 
see  Man.  Ex.  Pr.  363.  419.    Dax  Ex.  Fr.  149,  60.  S.  C  died. 


CHAP.  XXXIX. 


(^Judgments. 

At  common  law,  the  jury  process  being  returnable  only  in  term  Final  judgment 
time,  the  final  judgment,  after  verdict  or  nonsuit^  could  not  have  been  ^q^Jl  when' 
signed  in  vacation  *.     This  practice  being  attended  with  great  incon-  and  how  ngned, 
venience,  was  altered  by  the  statute  1  W.  IV.  c.  7.  *  by  which,  we   ^  * 

have  seen  ^,  that  ''  in  all  cases  where  the  judge  before  whom  the  issue  IV.  c  7. 
is  tried  shall,  in  case  the  plaintiff  shall  become  nonsuit,  or  a  verdict 
shall  be  given  for  the  plaintiff  or  defendant,  certify  ^  under  his  hand, 
on  the  back  of  the  record,  at  any  time  before  the  end  of  the  sittings 
or  assizes,  that  in  his  opinion  execution  ought  to  issue  forthwith,  or  at 
some  day  to  be  named  in  such  certificate,  and  subject  or  not  to  any 
condition  or  qualification,  and  in  case  of  a  verdict  for  the  plaintiff, 
then  either  for  the  whole  or  for  any  part  of  the  sum  found  by  such 
verdict,  a  rule  for  judgment  may  be  given  ®,  costs  taxed,  and  judg- 
ment signed  forthwith,  and  execution  may  be  issued  forthwith  or 
afterwards,  according  to  the  terms  of  such  certificate^  on  any  day  in 
vacation  or  term :  Provided  always,  that  it  shall  be  lawful  for  the 
party  entitled  to  such  judgment,  to  postpone  the  signing  thereof." 

By  the  above  statute  ',  '*  every  judgment,  to  be  signed  by  virtue  Entering  and 
"  of  that  act,  may  be  entered  and  recorded  as  the  judgment  of  the  J^^^  ngJ»"te- 
'*  court  wherein  the  action  shall  be  depending,  although  the  court  may 
"  not  be  sitting  on  the  day  of  the  signing  thereof « ;  and  every  execu- 
*'  tion  issued  by  virtue  of  that  act,  shall  and  may  bear  teste  on  the  day 
"  of  issuing  thereof^ ;  and  such  judgment  and  execution  shall  be  as 

'  TIdd  Prac  9  Ed.  980.  ■  As  to  the  entry  of  judgmcntf,   aoe 

^  §  8.  Udd  Prac.  9  Ed.  981,  8. 

"  jtnte,  585.  ^  And  see  sUt.  S  &  i  W.  IV.  c.  67.  $ 

'  For  the  form  of  the  certificate,  lee  S,  by  which  all  writs  of  execution  may  be 

Append,  to  Tidd  Sup.  1888.  p.  891.  toted  on  the  day  on  which  the  same  are 

*  As  to  the  rule  for  judgment,  see  Tidd  issued,  and  be  m^de  returnable  immediately 

Prtui.  9  Ed.  90S.  Ante,  894, 5*.  588.  after  execution  thereof.    Potlt  567. 

'  SUt  1  W.  IV.  c  7.  ^  8. 

If  K 
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"  valid  and  effectual,  as  if  the  same  had  been  signed,  and  recorded^ 
'*  and  issued,  according  to  the  course  of  the  common  law.'*  Before 
the  passing  of  this  act,  the  allegation  of  a  judgment  signed  out  of 
term  would  have  been  erroneous  on  the  face  of  it ;  but  now,  the 
court  will  take  notice  that  a  judgment  may  be  signed  in  vacation. 

Decisions  there-  under  the  statute  \     And  it  has  been  determined,  that  in  declaring 

on  a  judgment  signed  in  vacation,  on  certificate  by  the  judge  at  nisi 
prius  for  immediate  execution  imder  the  above  statute,  the  day  of 
signing  judgment  should  be  stated  according  to  the  fact,  and  not  laid 
as  of  the  preceding  term  ^ :  but  it  is  enough  to  set  out  the  judgment 
as  it  appears  upon  the  record,  and  the  certificate  need  not  be  stated  ^. 
The  postea  however,  in  such  a  case,  should  be  so  framed  that  the 
judgment  may  appear  to  be  warranted  by  the  previous  finding  of  tfae 
jury  \  But  where,  on  nul  tiel  record  pleaded  to  debt  on  recognizance 
of  bail,  the  postea  shewn  to  the  court  proved  erroneous  in  this  re- 
spect, leave  was  given  to  amend  it ;  the  defendants  also  having  leave 
to  plead  de  novo  ^, 

Entry  of  judg-        The  entry  of  final  judgment,  after  verdict  or  nonsuit,  begins  with 

dicror^oMuit    *  ^^P^  ^^  ^^®  issue,  to  the  end  of  the  award  of  the  venire  facias; 

after  which  it  proceeds  with  the  j'urato,  as  in  the  record  of  itm  prius: 
It  then  states  the  return  of  that  record  by  the  chief  justice,  or  justices 
of  assize,  with  the  postea  indorsed  thereon,  and  concludes  with  the 
judgment  of  the  court,  whether  it  be  for  the  plaintiff*  on  a  verdict,  or 

Form  of,  in  oi-    for  the  defendant  on  a  verdict  or  nonsuit.     The  form  of  a  judgment 

'«">P   '  for  the  plaintiff*  in  assumpsit  is  given  in  the  schedule  annexed  to  the 

late  statutory  rules  S  and  may  be  readily  applied  to  the  judgment  in 
'     other  actions*. 

Against  heirs.  The  judgment  against  an  Aetr,  on  the  bond  of  his  ancestor,   is 

general  or  special* :  In  debt  against  an  heir,  who  pleaded  riens  per 
discentf  or  any  other  plea  which  was  false  within  his  own  knowledge, 
and  found  against  him,  the  judgment  at  common  law  was  general, 
to  recover  the  debt,  and  not  special,  to  be  levied  of  the  lands  de- 
scended ^     So,  if  judgment  be  given  against  an  heir  by  nihil  dicii,  or 


*  Englebeart  v.  Eyre»  5  Bam.  &  Ad. 
70.  ptf  Ptffktt  J» 

^  Same  v.  Same,  5  Bars.  &  AiL  08.  2 
Ner.  &  M.  848.  S.  C. 

*  R.  H  H.  4  W.  IV.  Sched.  No.  S. 
6  Barn.  &.  Ad.  Append,  xi,  xiL  10  Biog. 
478.   S  Cromp.  Sl  M.  86,  7.    Append. 

'  As  to  the  entry  of  judgment  after 


verdict,  Ac.  see  Tidd  Prac,  9  Ed.  9S1. 
And  for  the  foitna  of  judgmeotn  after  ver- 
dict or  nonsuit,  &c.  see  Tidd  Prac  Foitna, 
832,  &c. 

*  2  Rol.  Abr.  70, 71.  C;  and  see  Vin. 
Abr.  tit  Heir,  C.  Bac.  Abr.  tit.  Bm-  and 
Jneestor,  H.  8  Wms.  Saund.  6  Bd.  7.  (4.) 

'  Anon.  Dyer,  140.  a.  Bio.  Abr.  tit. 
Amitperdttcent,pL  18. 
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wm  sum  infomuUus  \  or  by  confession,  without  shewing  in  certain 
what  assets  he  has  by  descent^,  the  judgment  is  general :  and  if  the 
profits  of  the  land  descended,  from  the  death  of  the  ancestor  to  the 
time  of  bringing  the  action,  are  sufficient  to  satisfy  the  demand,  and 
the  plaintiff  will  shew  it  to  the  court  in  an  action  of  debt  against  an 
heir,  and  the  defendant  cannot  deny  it,  the  plaintiff  shall  have  a  gene- 
ral judgment^  and  execution  presently  <'.  But  in  an  action  of  debt 
against  an  heir,  if  he  acknowledge  the  action,  and  shew  the  certainty 
of  the  assets  which  he  has  by  descent,  the  judgment  shall  be  special, 
to  recover  the  debt,  to  be  levied  of  the  lands  descended  ^ :  and  if  the 
defendant  plead  non  est  factum^  or  any  other  plea  which  is  not  false 
within  his  own  knowledge,  there  shall  be  a  like  judgment  *.  In  debt 
against  an  heir,  on  the  bond  of  his  ancestor,  the  defendant  pleaded 
riens  per  ^cent  before,  at,  or  since  the  exhibiting  of  the  bill,  and  the 
plaintiff  replied  that  before  the  commencement  of  the  suit,  the  de- 
fendant had  lands  by  descent,  and  obtained  a  verdict,  but  the  jury  did 
not  inquire  of  the  value  of  the  lands  descended ;  and  the  court  held 
that  the  replication  provided  by  the  statute  5  W.  &  M.  c.  1 4.  §  6. 
having  been  adopted,  the  jury  who  tried  the  cause  should  have  in- 
quired the  value  of  the  lands  descended^  and  a  venire  de  novo  was 
awarded'.  In  this  case,  however,  it  was  not  decided,  whether  the 
above  statute  is  general  in  its  operation,  or  confined  to  cases  of  alien- 
ation before  action  brought ;  nor  whether  that  statute  continues  to  a 
plaintiff  his  common  law  right  to  a  general  judgment^  on  a  false  plea 
of  riens  per  discent  pleaded  '. 

The  judgment,  at  common  law,  had  relation  to  the  first  day  of  the  Relation  and 
term  whereof  it  was  entered  R,  unless  any  thing  appeared  on  the  record  ^^^^  ^t  wm^ 
shewing  that  it  could  not  have  that  relation  ^ :  and,  as  against  the  de-  ™^°  ^^' 
fendant  and  his  heirs,  it  bound  a  moiety  of  all  the  freehold  lands  and 


*  Henntngbam's  case,  Dyer,  344.  a.  b. 
Plowd.  440.  Barker  o.  Boom,  Cro.  Eliz. 
692. 

^  ItLibid.;  but  see  Anon.  Dyer,  149. 
a. 

°  Henningbam*8  case,  Dyer^  S44.  b. 

'  2  Rol  Abr.  70.  C.  pL  \.  Anon.  Dyer, 
149.  a.  Anon.  id.  S7S.  b. 

*  Clothwortby  v.    Clothworthy,    Cro. 
Car.  4S6,  7.  Append,  to  Udd  Prac.  9  £d. 
Ch.  XXXIX.  §  18. 

f  Brown  v.  Shuker,  1  Pricey  N.R.  1.  1 
Tyr.  Rep.  400.  1  Cromp.  &  J.  58S.  S.  C 
Same  v.  Same,  2  Cromp.  &  J.  311.  2 


ly.  Rep.  820.  S.  C;  and  see  Minshall 
p.  Evans,  I  Pricey  N,  R.  7.    And  as  to 
the  liabUity  of  heirs  and  devisees  upon 
judgments,  and  the  proceeding  in  equity 
for  ftctlitating  the  paymentof  debts,  whether 
due  on  simple  contract  or  specialty,  out  of 
real  esUte,  see  stat  8  W.  &  M.  c.  14.  § 
6.    11  Geo.  IV.  &  1  W.  IV.  c  47.  5  7 ; 
and3&4W.IV.c.  104. 
»  Tidd  Pfw.  9  Ed.  935.  (6.) 
^  Swan  V.  Broome,  8  Bur.  1596 ;  and 
see  Lyttleton  v.  Cross,  3  Bam.  &  C.  317. 
5  DowL  &  R.  175.  S.  C. 
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tenements^,  wbich  lie,  or  any  person  or  persons  in  trust  for  him^,  was 

or  were  seised  of,  at  or  after  the  time  to  which  the  judgment  related. 

Taken  away,  as    The  relation  of  judgments  at  common  law,  to  the  first  day  of  the  term, 

chasers  ^by'         ^^  taken  away,  as  against  purchasers,  by  the  statute  of  frauds  and 

statute  of  frauds,  perjuries  <^ ;  by  which  it  is  enacted,  that  "  the  judge  or  officer  who 

"  shall  sign  any  judgments,  shall,  at  the  signing  of  the  same,  set  down 
"  the  day  of  the  month  and  year  of  his  so  doing,  upon  the  paper 
**  book,  docket  or  record  which  he  shall  sign ;  which  day  of  the  month 
''  and  year  shall  be  also  entered  upon  the  margent  of  the  roll  of  the 
"  record  where  the  said  judgment  shall  be  entered  ^ :  and  such  judg- 
*'  ments,  as  against  purchasers  bond  fide  for  valuable  considerations, 
'*  of  lands,  tenements,  or  hereditaments  to  be  charged  thereby,  shall, 
"  in  consideration  of  law,  be  judgments  only  from  such  time  as  they 
"  shall  be  so  signed^  and  shall  not  relate  to  the  first  day  of  the  term 
''  whereof  they  are  entered,  or  the  day  of  the  return  of  the  original. 
By  statutory        **  or  filing  the  bail."    And,  by  a  late  statutory  rule  ^,  "  all  judgments, 

whether  interlocutory  or  final,  shall  be  entered  of  record  of  the  day 

of  the  month  and  year,  whether  in  term  or  vacation,  when  signed ; 

Judgment  nunc  and  shall  not  have  relation  to  any  other  day :  Provided,  that  it  shall  be 

jtro  tunc.  competent  for  the  court,  or  a  judge,  to  order  a  judgment  to  be  entered 

nunc  pro  tunc,** ' 

•  Stat  Wettm.  II.  (IS  Edw.  L)  c  18.  «  R.  PI,  Gen,  H.  4  W.  IV.  ng,  X   5 
^  Stat  S9  Car,  II.  c.  S.  §  10.                     Barn.  &  Ad.  Append,  ii.  10  Bing.  464.  8 

*  Id.  §  14,  15 ;  and  see  Tidd  Prac,  9      Cromp.  &  M.  11. 

Ed.  938.  '  As  to  the  Judgment  nunc  pro  hmc, 

<i  See  R.  T.  29  Car.  II.  reg.  V.  C.  P.      see  Tidd  Prac.  9  Ed.  982,  8. 
for  the  better  obsenration  of  this  statutei 


CHAP.  XL. 


ONCOSTS. 

XN  the  present  Chapter  it  is  intended  to  consider,  1st,  the  costs  in 
^yMTt  impe^t ;  ftd\y,  the  costs  in  actions  or  suits,  for  infringement 
or  repeal  of  letters  patent ;  ddlyt  the  costs  in  actions  by  executors 
and  administrators ;  4thly,  the  costs  when  one  of  several  defendants  is 
acquitted ;  5thly,  the  costs  of  several  counts,  pleas,  or  issues ;  6thly, 
the  costs  on  demurrer ;  and  lastly,  the  taxation  of  costs. 

When  single  damages  are  given  by  a  statute,  subsequent  to  the  In^Monf  tm- 
statute  of  Gloucester  \  in  a  new  case,  wherein  no  damages  were  pre- 
viously recoverable,  it  has  been  doubted  whether  the  plaintiff  shall 
recover  costs,  if  they  are  not  mentioned  in  the  statute.  The  rule  in 
PilfoUTs  case  ^  is,  that  he  shall  not ;  and  accordingly  it  was  holden, 
that  the  plaintiff  was  not  entitled  to  costs  in  quare  impedit,  wherein 
damages  were  given  by  the  statute  Westm.  II.  (13  £dw.  I.)  c.  5.  §  3^ 
But  it  having  been  found  that  the  delay  and  expense  of  recovering 
advowsons,  and  the  rights  of  patronage  and  presentation  to  ecclesias- 
tical benefices,  by  actions  of  quare  impeditj  were  much  increased,  by 
reason  of  the  defendants  in  such  actions  not  being  liable  for  the  pay- 
ment of  costs,  and  the  true  patrons  were  thereby  frequently  deterred 
from  the  prosecution  of  their  just  rights  ;  and  it  being  deemed  expe- 
dient to  afford  further  protection  to  incumbents  of  advowsons,  from 
vexatious  and  unfounded  proceedings  to  disturb  them  in  the  enjoy- 
ment thereof^,  it  is  enacted  by  the  statute  4  &  5  W.  IV.  c.  39.  inti- 
tuled *  An  act  to  give  costs  in  quare  vrnpedit^*  that  '*  in  all  writs  and 
"  actions  of  quare  impeditf  issued  or  brought  from  and  after  the  pass- 
*'  ing  of  that  act,  in  England,  Wales,  or  Ireland,  where  a  verdict  shall^ 
*'  pass  or  be  given  for  the  plaintiff  or  plaintiffs  in  any  such  writ  or 
action,  the  plaintiff  or  plaintiffs  in  every  such  writ  or  action,  in  ad- 
dition to  the  damages  to  which  he  or  they  is  or  are  by  law  now  en- 

'  6  Edw.  I.  c.  1.  §  2.  "  Preamble  to  stat.  i  &  5  W.  IV.  c. 

^  10  Co.  116.  a.  39. 

•  Tidd  Prac,  9  Ed.  946. 
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Ifplaindffbe 
nonsuited,  &c^ 
defendant  have 
costs. 


Exception. 


Costs  in  action 
or  suit  for  in- 
fringement, or 
repeal  of  letters 
patent. 
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"  titledi  shall  also  have  judgment  to  recover  his  or  their  full  costs  and 
"  charges  against  the  defendant  or  defendants  therein,  to  he  assessed, 
*'  taxed  and  levied,  in  such  manner  and  form  as  costs  in  pertonal 
actions  are  now  hy  law  assessed,  taxed,  and  levied :  And  where,  in 
any  such  writ  or  action,  the  plaintiff  or  plaintiffs  therein  shall  dis- 
"  continue,  or  he  nonsuited,  or  a  verdict  shall  he  had  against  him  or 
**  them,  that  then  the  defendant  or  defendants  in  every  such  writ  or 
"  action  shall  have  judgment  to  recover  his  or  their  full  costs  and 
"  charges  against  the  plaintiff  or  plaintiffs  therein,  to  be  assessed, 
'*  taxed  ai^d  levied  in  manner  aforesaid :  Provided  always,  that  no 
"  judgment  for  costs  shall  he  had  against  any  archbishop,  bishop,  or 
**  other  ecclesiastical  patron  or  incumbent,  if  the  judge  who  shall  try 
**  the  cause^  or  if  there  shall  be  no  trial  by  a  jury,  tlie  court  in  wbidi 
"  judgment  shall  be  given,  tiktlX  certify  that  such  archbishop,  bishop, 
"  or  other  ecclesiastical  patron  or  incumbent,  had  probable  cause  for 
**  defending  such  action ;  but  in  no  case,  when  the  defence  to  any 
"  such  action  shall  be  grounded  upon  a  presentation  or  presentations, 
**  collation  or  collations,  previously  made  to  any  benefice,  shall  such 
"  presentation  or  presentations,  collation  or  collations,  be  deemed  or 
'*  considered  probable  cause  for  defending  such  action." 

By  the  statute  5  &  6  W.  IV.  c.  8d.  §  3.  it  is  enacted,  that ''  if  any 
'*  action  at  law,  or  any  suit  in  equity,  for  an  account  shall  be  brought 
"  in  respect  of  any  alleged  infringement  of  letters  patent  for  inven- 
**  tions  theretofore  or  thereafter  granted,  or  any  scire  facias  to  repeal 
*'  such  letters  patent,  and  if  a  verdict  shall  pass  for  the  patentee  or 
"  his  assigns,  or  if  a  final  decree  or  decretal  order  shall  be  made  for 
*'  him  or  them  upon  the  merits  of  the  suit,  it  shall  be  lawful  for  the 
"  judge  before  whom  such  action  shall  be  tried,  to  certify  on  the  re- 
"  cord,  or  the  judge  who  shall  make  such  decree  or  order,  to  give  a 
'<  certificate  under  his  hand,  that  the  validity  of  the  patent  came  in 
"  question  before  hhn ;  which  record  or  certificate,  being  g^iven  in 
**  evidence  in  any  other  suit  or  action  whatever  touching  such  patent, 
«  if  a  verdict  shall  pass,  or  decree  or  decretal  order  be  made^  in 
**  favour  of  such  patentee  or  his  assigns,  he  or  they  shall  receive  treble 
«  costs  in  such  suit  or  action,  to  be  taxed  at  three  times  the  taxed 
"  costs,  unless  the  judge  making  such  second  or  other  decree  or  or- 
''  der,  or  trying  such  second  or  other  action,  shall  certify  that  he  ought 
"  not  to  have  such  treble  costs."  And  it  is  thereby  further  enacted, 
that  "  in  any  action  brought  for  infringing  the  right  granted  by  any 
"  letters  patent,  in  taxing  the  costs  thereof,  regard  shall  be  had  to  the 
<*  part  of  such  case  which  has  been  proved  at  the  trial,  which  shall  be 
"  certified  by  the  judge  before  whom  the  same  shall  be  had ;  and  the 
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"  costs  of  each  part  of  th«  case  shall  be  giren,  according  as  either 
party  has  succeeded  or  failed  therein,  regard  being  had  to  the 
notice  of  objections  thereinbefore  mentioned^  as  well  as  the  counts 
in  the  declaration,  and  without  regard  to  the  general  result  of  the 

«  trial." 
Executors  and  adfmnisiratar$  not  being  particularly  excepted  out  of  In  actions  by 

the  statute  28  Hen.  VIII.  c*  1 5.  it  was  formerly  holden  that  they  S^gtnltora  on" 

were  not  liable  to  costs,  when  plaintiffs,  upon  a  nonsuit*  or  verdict  %  nonsuit  or  ver- 
dict affainst 
where  they  necessarily  sued  in  their  representative  character,  and  them. 

could  not  bring  the  action  in  their  own  right ;  as  upon  a  contract  en- 
tered into  with  the  testator  or  intestate  %  or  for  a  wrong  done  in  his 
life  time  *:  though,  where  the  cause  of  action  arose  after  the  death  of 
the  testator  or  intestate,  and  the  plaintiff  might  sue  thereon  in  his  own 
right,  be  was  not  excused  from  payment  of  costs,  if  he  brought  the 
action  as  executor  or  administrator ;  as  upon  a  contract  \  express  or 
implied,  or  in  trover  for  a  conversion  after  the  death  of  the  testator 
or  intestate  \  But  now,  by  the  law  amendment  act  <^,  it  is  enacted,  By  law  amend- 
that  '*  in  every  action  brought  by  any  executor  or  administrator,  in  ™^^  ^^ 
''  right  of  the  testator  or  intestate,  such  executor  or  administrator 
"  shall,  unless  the  court  in  which  such  action  is  brought,  or  a  judge 
**  of  any  of  the  superior  courts  of  law  at  Westminster  shall  otherwise 
order,  be  liable  to  pay  costs  to  the  4efendant,  in  case  of  being  non- 
suited, or  a  verdict  passing  against  the  plaintiff,  and  in  all  other 
<<  cases  in  which  he  would  be  liable,  if  such  plaintiff  were  suing  in  his 
own  right,  upon  a  cause  of  action  accruing  to  himself;  and  the  de- 
fendant shall  have  judgment  for  such  costs,  and  they  shall  be  re- 
"  covered  in  like  manner."  Under  this  statute,  executors  are  it  Dedaioni  there- 
seems  liable  to  costs,  in  actions  commenced  before  it  came  into  opera- 
tion, and  not  tried  till  afterwards  ^  :  and  where  the  action  had  been 
commenced  before  the  act  came  into  operation,  but  the  writ  and  de- 
claration were  amended  after  it  had  taken  effect,  the  plaintifls  were 
held  liable  to  all  costs  incurred  after  the  amendment  ®.     So,  an  execu- 
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*  See  tlie  cases  referred  to  tn  Tidd 
Pnc.  9  Ed.  978. 

^  Id.  ib. ;  and  see  Dowbiggin  «.  Har- 
rison, 9  Bam.  &  C  666.  4  Man.  &  R. 
689.  S.  C.  Tomlinson  v.  Nanny,  6  Leg. 
Obs.  157,  8.  Excheq.  Jobson  v.  Fors- 
ter,  1  Bars.  9l  Ad.  6.  Slater  o.  Lawson, 
id.  898. 

^  S  &  4  W.  IV.  c.  48.  §  31 ;  and  see 
3  Rep.  C,  L.  Com.  61.  86  :  And  for  the 
cases  in  which  executors  and  administra- 


tors were  or  were  not  liable  to  costs,  when 
plaintifls,  before  Uie  S  &  4  W.  IV.  c.  48. 
see  Tidd  Prac.  9  Sd.  978,  9. 

'  Freeman  v.  Moyes,  1  Ad.  &  £.  838. 
3  Nev.  &  M.  883.  S«  C  JUlOedale,  J. 
dmenliente.  Grant  v.  Kemp,  8  Cromp. 
&  M.  686. 

'  Lakin  v.  Massie^  4  Dowl.  Rep.  839. 1 
Gale,  270.  11  Leg.  Obs.  119.  &  C. ;  and 
see  Prole  v»  Wiggins,  8  Bing.  N.  R.  836. 
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tor  plaintiff  will  be  liable  to  costs  under  the  above  statute,  on  failure 
of  his  suit,  if  it  appear  that  he  commenced  the  action  without  ascer- 
taining that  he  had  a  probability  of  proving  his  case  K  The  omu  in 
making  out  an  exemption  from  costs  under  this  statute,  on  the  part 
of  an  executor  plaintiff  who  has  failed  in  his  action,  lies  on  him ; 
because  the  exemption  is  an  exception  from  the  general  rule,  under 
which  executors  who  are  plaintiffs,  and  have  &iled,  are  liable  for 
costs  ^ :  and  it  is  not  sufficient  for  such  a  plaintiff  to  shew  that  the 
action  was  brought  bond  Jide  under  legal  advice,  to  try  a  doubtful 
point  of  law,  which  it  was  necessary  to  have  decided,  in  order  to  ob- 
tain an  equitable  administration  of  assets  in  a  cre4itor*s  suit  ^ ;  or  with 
a  fair  chance  of  succeeding  ^ :  but  some  misconduct  on  the  part  of  the 
defendant,  or  some  other  special  cause  for  exemption,  must  be  shewn  ^. 
and  the  conduct  of  the  defendant,  after  action  brought,  relative  to  the 
mode  of  conducting  the  defence,  will  not  be  considered  by  the  court 
in  exercising  their  discretion  ^.  So,  where  the  plaintiffs  had  brought 
an  action  for  the  amount  of  a  promissory  note  as  executors,  but  dis- 
continued the  suit,  on  an  affidavit  of  the  defendant  that  no  consider- 
ation had  been  given  for  the  note,  the  court  held  them  to  be  respon- 
sible for  the  costs,  there  being  reason  to  suppose  they  were  pre- 
viously acquainted  with  the  want  of  consideration  ®.  An  executor 
plaintiff  however,  when  he  merely  sues  en  auter  droits  is  not  liable  to 
costs,  on  a  judgment  as  in  case  of  a  nonsuit  ^  And  where  an  exe- 
cutor was  nonsuited,  in^an  action  to  recover  the  amount  of  a  policy 
of  assurance,  effected  on  the  life  of  his  testator,  the  court  ordered 
judgment  to  be  entered  up  for  the  defendant  without  costs,  under  the 
above  statute ;  it  appearing  to  be  the  plaintiff's  duty  to  attempt  the 
recovery  of  the  money  s.  The  discretion  as  to  costs,  in  actions  by 
executors,  given  to  the  court  or  a  judge  by  the  above  act,  extends 

'^  Wilkinson  v.  Edwards,  S  Dowl.  Rep.  and  see  Prole  v,  Wiggins,  S  Bing.  N.  R. 

137.     1  Scott,  173.    1  Bing.  N.  R.  301.  235. 
S.  C.  '  Pickup  v.  Wharton,  2  Cromp^  A  M. 

>»  Farley  v.  Briant,  1  Har.  &  W.  775.  401.    4  Tyr.  Rep.  224.    2  Dovl.  Rep 

^  Southgate  v.  Crowle>',  1  Hodges,  1.  388,  S.  C.  ',  and  see  Tidd  Prac  9  Ed. 

1  Bing.  N.  R.  518.  1  Scott,  374.  Brown  769.  979. 

V.  Croley,  8  Dowl.  Rep.  386.    9  Leg.  ■  Lysons  v,  Barrow,  10  Bing.  563.  4 

ObB,34t8,9,S.C.VaughantJ.disse7Uiente.  Moore   &   S.  468.   2  DowL  Rep.  807. 

Godson  V.  Freeman,  1  Tyr.  &  G.  35.  2  S.  C;   and  see  Quelle  (or  Quelly)  v. 

Cromp.  M.  &  R.  585.    1  Gale,  329.  4  Boucher,   1    Scott,  283.    3  DowL  Rep. 

Dowl.  Rep.  543.  S.C.  107.    9  Leg.  Obs.   59,  60.  S.  C;  but 

'  Farley  v.  Briant,  1  Har.  &  W.  775.  see  Spence  v.  Albert,  4  Ney.  &  M.  385. 

«  Lakin  v.  Massie,  4  DowL  Rep.  239.  2  Ad.  &  £.  785.  1  Har.  &  W.  7.  S.  C 
1  Gale,  270.    11  Leg.  Obs.  119.  S.  C. ; 
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only  to  cases  in  which  executors  were,  before  that  enactment,  liable 
to  *,  or  exempted  ^  from  the  payment  of  costs.  And  the  power  of  the 
judge  being  co-ordinate  with  that  of  the  court,  the  decision  of  a  judge 
upon  the  point  was  holden  in  one  case  to  be  final  ^ ;  but  the  con- 
trary was  determined  in  a  subsequent  case  ^ :  And  where  an  executor 
plaintiff  seeks  to  be  relieved  from  costs,  under  the  discretionary 
power  of  the  courts,  the  application  shoidd  be  made  before  taxation  ; 
otherwise,  if  granted,  it  will  be  on  payment  of  the  costs  of  the  appli- 
cation *. 

By  the  statute  8  &  9  W.  HI.  c.  11.  '  "  where  several  persons  shall  Coats,  when  one 
**  be  made  defendants  to  any  action  of  trespass,  assault,  false  impri-  fondants  is  ae- 

sonment,  or  ejectione  firmce,  and  any  one  or  more  of  them  shall  be  S^JJ^^w^ttt*' 

O  &  9  W.  XXxa 

upon  the  trial  thereof  acquitted  by  verdict,  every  person  so  ac-  c.  11.  §  1. 
quitted  shall  recover  his  costs  of  suit,  in  like  manner  as  if  a  verdict 
*^  had  been  given  against  the  plaintiff,  and  acquitted  all  the  defend- 
ants ;  unless  the  judge,  before  whom  the  cause  is  tried,  shall^  im- 
mediately after  the  trial  thereof,  in  open  court,  certify  upon  the 
*^  record,  under  his  hand,  that  there  was  a  reasonable  cause  for 
*^  making  such  person  a  defendant."  This  statute  was  confined  to  the 
particular  actions  mentioned  therein ;  and  did  not  extend  to  an  action 
of  trespass  upon  the  case^,  nor  consequently  to  an  action  oi  trover  ^ ; 
neither  did  it  extend  to  an  action  of  replevin  ^ ;  nor  to  an  action  of 
debt  on  bond  against  executors,  one  of  whom  was  acquitted  on  a 
plea  of  plene  administravit  prceter  ^.  But  now,  by  the  law  amend-  By  Uw  amend- 
ment act ',  '*  where  several  persons  shall  be  made  defendants  in  any 
**  personal  action,  and  any  one  or  more  of  them  shall,  upon  the 
'^  trial  of  such  action,  have  a  verdict  pass  for  him  or  them,  every 
**  such  person  shall  have  judgment  for  and  recover  his  reasonable 
''  costs,  unless  the  judge,  before  whom  such  cause  shall  be  tried, 
'*  shall  certify  upon  the  record,  under  his  hand,  that  there  was  a  rea- 
**  sonable  cause  for  making  such  person  a  defendant  in  such  action.'* 

*  Ashton  V.  Poynter,  1  Cromp.  M.  &  R.       DowL  Rep.  466.  S.  C. 

738.    5  Tyr.  Rep.  SS2.    1  Gale,  57.  3  ^  §  1 ;  and  see  Tidd  iVac.  9  Ed.  986. 

Dowl.  Rep.  465.  9  Leg.  Obs.  494.  S.  C.  *  Dibben  v.  Cooke,  2  Str.  1005.  and  see 

^  S])ence  v,  Albert,  4  Nev.  &.  M.  385.  Murray  v.  Nichols,  6  Bing.  530.  4  Moore 

8  Ad.  &  E.  786.  1  Har.  &  W.  7.  S.  C.  &  P.  880.  S.  C. 

'  Maddox  {or  Maddocks)  v.  Phillips,  1  ^  Poole  v.  Boulton,  Baraes,'  139.                 , 

Har.  &  W.  261.  6  Nev.  &  M.  370.    3  >  Ingles  o.  Wadworth,  3  Bur.  1284.  I 

Ad.  &E.  198.  S.  C.  BLRep.  355.    Say.  Costs,  216.  S.  C 

*  Lakin  v.  Massie,  4  Dowl.  Rep.  239.  ^  Duke  of  Norfolk  t>.  Anthony,  £.  42 
1  Gale,  270.  S.  C.  Geo,  III.  K.  B. 

*  Ashton  V,  Poynter,  1  Cromp.  M.  &  i  3  &  4  W.  IV.  c.  42.  §  32. 
R.  738.  5  Tyr.  Rep.  322.  1  Gale,  67.  3 
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Decisions  there-  It  was  Ibrmerly  holden,  that  on  a  joint  plea  of  not  guilty  to  ireapass 

and  asaauk,  if  one  defendant  were  found  guiky,  with  one  ahiliing 
damages  and  one  shilling  costs^  and  the  other  acquitted,  the  latter 
waft  ooJy  entitled  to  forty  shillings  eoeta  ".    But  where  three  defend- 
ants, heing  sued  in  trespass  for  assault  and  false  imprisonnieiit,  ap- 
peared by  the  same  attorney^  but  severed  in  pleading,  and  the  same 
evidence  was  adduced  for  all,  with  the  exception  &£  one  witness  who 
was  called  for  one  of  them  separately,  and  that  one,  being  acquitted, 
the  master  taxed  him  forty  shillings  costs  only,  the  court  of  Exche- 
quer held  that  he  was  entitled;  on  taxation,  to  reeeive  from  the 
plaintiff  his  aliquot  proportion  of  the  costs  incurred  by  the  three  on 
their  joint  retainer,  as  well  as  the  costs  he  had  separately  incurred, 
on.  satisfying  the  master  that  he  was  not  indemnified  by  the  other 
defendants  ^.    And  where,  in  an  action  for  an  irregular  distress  with 
a  count  in  trover,  there  were  four  defendants,  one  of  whom  appeared 
by  one  attorney,  and  the  other  three  by  another,  and  at  the  trial 
the  jury  found  a  verdict  against  the  one  appearing  separately,  and 
against  one  of  the  three  appearing  jointly,  and  in  favour  of  the  re* 
maining  two  defendants,  the  court  held  that  the  defendants  who  had 
obtained  a  verdict  were  entitled  to  the  full  costs  of  their  defence, 
which  should  be  allowed  oi>  taxation,  and  not  merely  to  a  sum  of  forty 
shillings  ^.     In  an  action  of  trespass  and  false  imprisonment  against 
four  defendants,  the  jury  found  a  verdict  against  two  of  them,  but 
acquitted  the  other  two  defendants,  who  were  police  officers,  and 
the  judge  certified,  under  the  above  act,  that  there  was  a  reasonable 
cause  for  making  the  police  officers  defendants  ;  but  the  court  held, 
that  notwithstanding  such  certificate,  they  were  entitled  to  their  full 
costs,  under  the  metropoZitofli  police  act,  (10  Geo.  IV.  c.  44.  }  41.)  the 
provisions  of  which  were  not  affected  by  the  law  amendment  act, 
which  was  merely  intended  to  enlarge  those  of  the  8  &  9  W,  III.  c 

11.  §1.* 
Costs  of  several       We  have  already  seen  *»,  that  by  a  late  statutory  rule  ^  "  several 
^    counts,  or  pleas.  ^.Qjmtg  gj^jj}  jjq^  \^  allowed,  unless  a  distinct  subject  matter  of  eora- 


•  Hughes  V.  Chitty,  8  MauleA  &  172; 
and  see  Thnistout  d.  Jenkinson  v.  Wood- 
year,  Barnes,  181.  Holroyd  v,  Breare,  4 
Barn.  &  Aid.  iS.  700.  Griffith  v.  Jones, 
4  DowL  Rep.  159.  2  Cromp.  M.  &  R. 
88S.  1  Gale,  864.   10  Leg.  Obs.  468,  3. 

S.  C. 

^  Griffiths  V,  Kynascon,  8  l^r.  Rep. 
757 ;  and  see  Nanny  v.  Kenrick,  8  Dowl. 
Rep.S84.  7  Leg.  Obs.  509.  S.  C.  Excheq. 


*  Griffith  V.  Jones,  10  Leg.  Obs.  469, 
3. 

^  Humphrey  v.  Woodhouae,  1  Biog. 
N.  R.  506.  1  Scott,  395.  1  Hodges,  64. 
8  DowL  Rep.  416.  9  Leg.  Oba.  414w 
S.  C. 

*  jtnie,2\6y  &c.  404,  &c. 

f  R.  PL  Gen.  H.  4  W.  IV.  reg,  5.  5 
Bam.  &  Ad.  Append,  ii.  10  Bing,  464. 
8  Cromp.  &  M.  18. 
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plaint  is  intended  to  be  establuriied  in  respect  of  each ;  nor  shall 
several  pleas,  or  avowries  or  cognizances,  be  allowed,  unless  a  dis- 
tinct ground  of  answer  or  defence  is  intended  to  be  established  in 
respect  of  each."  And  it  should  be  remembered,  that  in  order  to  give 
effect  to  this  rule,  it  is  provided  by  an  auxiliary  one  ^  that  "  upon  the 
trial,  where  there  is  more  than  one  count,  plea,  avowry  or  cogni- 
zrnice  upon  the  record,  and  the  party  pleading  fails  to. establish  a 
distinct  subject  matter  of  complaint  in  respect  of  each  count,  or  some 
distinct  ground  of  answer  or  defence  in  respect  of  each  plea,  avowry 
or  cognizance,  a  verdict  and  judgment  shall  pass  against  him  upon 
each  count,  plea,  avowry  or  cognizance,  which  he  shall  have  so 
failed  to  establish,  and  he  shall  be  liable  to  the  other  party  for  all 
the  costs  occasioned  by  such  count,  plea,  avowry  or  cognizance,  ii^ 
eluding  those  of  the  evidence,  as  well  as  those  of  the  pleadings : " 
And  further,  *'  in  aU  cases  in  which  an  application  to  a  judge  has  been 
made  under  the  preceding  rule  \  and  any  count,  plea,  avowry  or 
cognizance,  allowed  as  therein  mentioned,  upon  the  ground  that  some 
distinct  subject  matter  of  complaint  was  bond  fide  intended  to  be 
established  at  the  trial  in  respect  of  each  count  so  allowed,  or  some 
distinct  ground  of  answer  or  defence  in  respect  of  such  plea,  avowry 
or  cognizance  so  allowed,  if  the  court  or  judge  before  whom  the 
trial  is  had  shall  be  of  opinion  that  no  such  distinct  subject  mat- 
ter of  complaint  was  6o9ul,/£(2g  intended  to  be  established  in  respect 
of  each  count  so  allowed,  or  no  such  distinct  ground  of  answer  or 
defence  in  respect  of  each  plea,  avowry  or  cognizance  so  allowed^ 
and  shall  so  certify,  before  final  judgment,  such  party,  so  pleading, 
shall  not  recover  any  costs  upon  the  issue  or  issues  upon  which  he 
succeeds,  arising  out  of  any  count,  plea,  avowry  or   cognizance, 
with  respect  to  which  the  judge  shall  so  certify."  ^    It  seems  that 
this  rule  does  not  apply  to  demurrers  ^.     And  where,  to  a  declara- 
tion for  a  libel,  the  defendant  pleaded  the  general  issue  and  two 
special  pleas,  and  at  the  trial  the  jury  found  all  the  issues  for  the 
plaintiff  and  1«.  damages,  and  the  judge  certified,  under  the  statute 
43  Eliz.  c.  6.  §  2.  the  court  held  that  the  plaintiff  was  not  entitled 
to  the  costs  of  the  issues  found  for  him,  notwithstanding  the  rule  of 
Hil.  4  W.  IV.  §  7  •. 

'  R.  PL  Gen,  H.  4  W.  IV.  reg.  7.    6  ^  Farley  v.  Briaot,  5  Ner.  &  M.  57,  8. 

Barn.  &  Ad.  Append,  iv.   10  Bing.  466.  S  Ad.  &  £.  652,  8.  S.  C. 

2  Cromp.  &  M.  16.  '  SimpMn  v.  Huidias,  2  Meesoa  &  W. 

^  Id,  reg.  6.  84.  5  DowL  Rep.  304.  S.  C. 

•  Id.  reg,  7. 
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Costs  on  M-  It  was  formerly  considered,  that  wherever  a  plaintiff  succeeded  on 

hsues^  Mme  of    ^  ^^^  ^  ^  ^^y  P^^  ^^  ^^^  demand,  divided  into  different  counts  in 
which  are  found    his  declaration,  whether  the  defendant  had  pleaded  one  plea  to  all 

for  defenduit.         . 

the  counts  jointly,  or  pleaded  to  them  separately  and  separate  issues 
had  been  joined,  on  some  of  which  he  had  succeeded,  yet  he  was 
never  allowed  costs  on  that  part  of  the  plaintifTs  demand  which  had 
been  found  against  the  plaintiff*;  and  the  same  rule  prevailed, 
where  a  defendant  succeeded  on  a  demurrer  as  to  part  of  the  plaintiff's 
demand*  :  But  now,  by  a  general  rule  of  all  the  courts  ^,  "no  costs 
shall  be  allowed  on  taxation  to  a  plaintiff,  upon  any  counts  or  is- 
sues upon  which  he  has  not  succeeded ;  and  the  costs  of  all  issues 
found  for  the  defendant,  shall  be  deducted  from  the  plaintiff's  costs." 
This  rule  was  holden  to  be  prospective,  and  applicable  to  all  taxations 
af^er  the  commencement  o£  Easter  term  1834  <'. 

On  this  rule  it  has  been  holden,  that  a  defendant  Is  entitled  to 
deduct  the  costs  of  issues  on  counts  found  for  him,  from  the  plain- 
tiff's costs  on  the  other  counts,  whether  the  general  issue  be  pleaded 
to  the  whole  declaration,  or  issues  are  joined  on  several  pleas  ^.  And 
accordingly,  if  a  defendant  plead  the  general  issue  and  several  spe- 
cial pleas,  and  the  jury  find  for  him  on  the  general  issue,  and  for 
the  plaintiff  on  the  special  pleas,  the  latter  is  entitled  to  the  costs  of 
the  pleadings  and  witnesses  on  those  pleas  ®.  So,  where  there  were 
several  pleas  to  the  declaration,  all  of  which,  with  the  exception  of 
one,  were  found  for  the  defendant,  and  the  jury  gave  a  verdict  on 
the  one  found  for  the  plaintiff  for  a  farthing  damages,  and  the  judge 
certified,  under  the  43  Eliz.  c.  6.  §  2.  to  deprive  the  plaintiff  of  any 
more  costs  than  damages ;  a  difficulty  having  arisen  on  taxation,  as 
to  the  construction  of  the  above  rule,  the  judges  were  of  opinion^ 
that  the  object  and  intention  of  it  were  that  the  defendant  should  be 


Decifions  there- 
on, in  cases  to 
which  the  rule 
applies. 


"  Postan  V.  Stanway,  5  East,  264 ;  and 
see  Paxton  v.  Popbam,  10  East,  366.  Tidd 
Prac.  9  Ed.  971,  2. 

*  R.  H.  2  W.  IV.reg,  1.  §  74.  3  Bam. 
&  Ad.  S85.  8  Bing.  299.  2  Cromp.  &  J. 
189. 

'  Cox  V.  Thomason,  2  Cromp.  &  J. 
498.  2Tyr.  Rep.  411.  1  DowL  Rep. 
572.  S.  C.  5  Car.  &  P.  5^3.  n.  per 
Parke,  J. 

*  Cox  V.  ThoDiason,  2  Cromp.  &  J. 
498.  2  Tyr.  Rep.  411.1  Dowl.  Rep.  572. 
S.  C  ;  and  see  Knight  v.  Brown,  2  Moore 


&  S.  797.  9  Bing.  648.  1  DowL  Repi. 
7S0.  S.  C.  Willson  v.  Davenport,  6  Car. 
&  P.  533.  per  Parke,  J.  Talbot  v. 
Crocker,  7  Leg.  Obs.  28, 9.  per  Picaite,  J.  i 
but  see  Richards  v.  Cohen,  1  DowL  Rep. 
5SS.  5  Leg.  Obt.  883,  4.  S.  C 

*  Hart  0.  Cutbush,  2  DovL  Rep.  456. 
8  Leg.  Obs.  316.  S.  C.  per  Parke,  J. 
Spencer  v,  Hamerton,  6  Kev.  &  M.  22.  4 
Ad.  &  E.  413.  1  Har.  &  W.  700.  &  a; 
and  see  Frankum  v.  Ld.  Falmouth,  4 
DowL  Rep.  65.  1  Har.  &  W.  337.  10 
Leg.  Obs.  428,  9.  S.  C. 
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allowed  his  costs  on  all  issues  found  for  him  *.  But  where  some  is* 
sues  are  found  for  the  plaintiff  and  some  for  the  defendant,  though 
the  latter  is  entitled  by  the  rule,  to  the  costs  of  the  issues  found  for 
him,  yet  he  is  not  entitled  to  the  general  costs  of  the  cause,  or  to  the 
expenses  of  his  own  witnesses,  imless  their  evidence  related  exclu- 
sively to  the  issues  found  for  him^.  If  a  defendant's  pleas  however, 
taken  altogether,  are  sufficient  to  cover  a  plaintiff's  demand,  the  de- 
fendant will  be  entitled  to  the  general  costs  of  the  cause,  although 
they  do  not  cover  if,  taken  separately  ^ 

Where,  in  a  declaration  for  a  libel,  various  parts  of  one  continuous  Fnrtlier  de- 
article,  in  which  the  plaintiff  was  not  mentioned  by  name,  were  ap- 
plied to  him  by  innuendoes,  and  under  the  general  issue  pleaded,  the 
jury  negatived  the  greater  part  of  the  innuendoes^  the  court  held  that 
the  plaintiff  was  entitled  to  costs  in  respect  of  that  part  of  the  libel 
only  which  was  found  to  apply  to  him  ^,  In  ejectment,  where  there 
*  was  but  one  count,  and  the  lessor- of  the  plaintiff  recovered  judgment 
for  part  only  of  the  lands  claimed,  the  defendant  succeeding  as  to  the 
chief  question  in  dispute,  the  court  held  that  the  defendant  was  en- 
titled to  have  his  costs,  as  to  the  part  found  for  him,  set  off  against 
the  costs  of  the  lessor  of  the  plaintiff,  under  the  above  rule  ^.  Where 
several  defendants  were  sued  in  trespass,  and  a  verdict  was  found  for 
the  plaintiff  on  some  of  the  issues,  against  some  of  the  defendants, 
and  against  him  on  all  the  other  issues,  the  plaintiff  was  holden  to  be 
entitled  to  the  balance  only  of  the  costs,  afler  deduction  of  all  the 
costs  of  all  the  defendants  ^  But  where  there  are  several  defend- 
ants, and  one  alone  employs  an  attorney  for  all,  the  others  are  not 
entitled  to  claim  any  costs  ^  And  where  a  cause  is  referred  to  arbitra- 


*  Milner  v,  Gniliani,  2  Dowl.  Rep.  422. 
8  Leg.  Obs.  140.  S.  C. ;  and  see  Simpson 
V.  Hurdiss,  2  Meeson  &  W.  84.  6  Dowl. 
Rep.  304.  S.  C. 

^  Larnder  {or  Lardner)  v.  Dick,  2 
DowL  Rep.  SSS.  4  Tyr.  Rep.  2S9.  2 
Cromp.  &  M.  889.  S.  C. ;  and  see  Hart 
0.  Cutbush,  2  DowL  Rep.  456.  8  Leg. 
Obs.  816.  S.  C.  Fnnkum  v.  Ld.  Fal- 
motttb,  4  Dowl.  Rep.  65.  1  Har.  &  W. 
887.  10  Leg.  Obs.  428, 9.  S.  C.  AUenby 
V.  Proudlock,  5  Nev.  &  M.  686.  4  Ad. 
&  £.  826.  S.  C^ 

'  Probert  v,  Phillips,  2  Meeson  &  W. 
40.  18  Leg.  Obs.  228.  S.  C. ;  and  see 
Cousins  V.   Paddon,  2  Cromp.  M.  &  R. 


547.   5  Tyr.  Rep.  685.    1  Gale,  806.    4 
Dowl.  Rep.  488.  S.  C. 

*  Prudbomme  v.  Fraser,  4  Nev.  &  M. 
512.  2  Ad.  &  E.  646.  1  Har.  &  W.  5. 
S.  C. 

•  Doe  d.  Errington  t;.  Errington,  1 
Har.  &W.  502.  4  DowL  Rep.  602.  11 
Leg.  Obs.  872".  S.  C. 

^  Starling  v.  Coxens,  8  DowL  Rep. 
782.  2  Cromp.  M.  &  R.  446.  Starring  tr. 
Cousins,  1  Gale^  169.  S.  C;  and  see 
Gougenheim  v.  Lane,  4  DowL  Rep.  482. 
1  Meeson  &  W.  186.  S.  C.  Allenby  tf 
Proudlock,  6  Nev.  &  M.686.  4Ad.dt 
£.  826.  S.  O. 
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tton  before  issue  joined,  the  rule  of  HiL  9  W.  IV.  most  be  observed 
on  the  taxation  of  costs  \ 
In  cases  to  The  aboTe  rule,  however,  does  not  apply  to  paupers  ^ :  and  there- 

does  not^apply.    ^^'^^  ™  *"*  action  of  trespass  and  fklse  imprisonment  brought  by  a 

pauper  against  several  defendants,  where  the  jury  acquitted  some  of 
them,  and  found  a  verdict  against  others^  the  court  held  that  the 
costs  of  sudi  of  the  defendants  who  had  obtained  verdicts,  could  not 
be  deducted  from  the  plaintiff's  costs  of  the  cause  \  And  where 
immaterial  issues  are  found  in  favour  of  the  defendant,  and  judg^ 
ment  is  afterwards  entered  for  the  plaintiff  nan  obstante  veredJicto^ 
neither  party  is  entitled  to  the  costs  of  the  immaterial  issues  ^.  So 
where,  in  trespass^  the  jury  found  for  the  defendant  upon  a  plea 
which  went  to  the  whole  cause  of  action,  and  the  judge  thereupon 
discharged  them  as  to  the  other  issues,  the  court  held  that  the  de* 
fendant  was  not  entitled  to  the  costs  of  the  pleadings  or  witnesses, 
in  respect  of  the  issues  upon  which  no  verdict  was  given  <*.  And 
where,  in  replet'm^  the  defendant  pleaded  that  the  goods  belonged  to 
himself  and  others,  as  assignees  under  a  commission  of  bankrupt,  and 
also  avowed  for  taking  goods  as  a  distress  for  rent  in  arrear  ;  a  ver- 
dict having  been  found  for  the  plaintiff,  on  the  issue  joined  on  the 
plea,  and  for  the  defendant  on  the  avowry,  the  court  refused  to  al- 
low the  defendant  costs  on  the  issue  found  for  the  plaintiffs  So 
where,  in  trespeus  for  seizing  goods,  the  defendants  pleaded  two 
pleas,  one  justifying  upon  a  distress  for  rent  due  under  a  demise, 
at  £5  a-year,  and  another  for  £2  lOs.  and  both  issues  were  found 
for  him,  the  court  held  that  they  were  not  inconsistent:  and  the 
judge  having  certified  at  the  trial,  to  deprive  the  plaintiff  of  costs, 
the  rule  for  taxing  to  the  defendants  the  costs  of  the  two  issues  found 
for  them,  was  drawn  up  with  this  addidonid  clause,  *  and  that  the 
costs,  when  so  taxed,  be  paid  by  the  said  plaintiff  to  the  said  de- 
fendants * ;  but  the  court  held  that  they  had  no  power  to  make 
such  an  order,  and  they  directed  the  record  to  be  amended,  by  an 
entry  of  a  judgment  for  the  costs  of  those  two  issues,  upon  which  the 
defendants  might  proceed  to  obtain  their  costs,  if  they  diought  pro- 

*  Daubas  v.  Rickman,  1  Hodges,  75.  216.  1  Gale,  84S.  S.  C 

4  DowL  Rep.  129.  1  Scott,  664.  S.  C;  *  Goodburne  o.  Bowman,  9Buig.  667. 

and  aee  MUner  o.  Graham,  2  Dowl.  Rep.  S  Moore  &  S.  69.    2  DowL  Rep.  206. 

422.  8  Leg.  Obs.  140.  S.  C.    Allenby  v,  S.  C 

Prondlocir,  6  Ner.  &  M.  686.    4  Ad.  &  *  Vallance  v.  Evans,   (or  Adams,)   I 

B.  526.8.  a  Cromp.  &  M.  856.    STyr.  Rep.  865.    2 

^  Gougeaheim  v.  Lane,  4  Dowl.  Rep.  DowL  Rep.  118.  S.  C. 

482.  1  Meeson  &  W.  136     I  Tyr.  &  G.  «  Middleton  t^Mudclow,  10 Ring.  401. 
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per*.  And  if  a  defendant  seek  to  enter  a  suggestion  to  deprive  the 
plamtifr  of  costs,  on  the  ground  that  the  action  ought  to  have  heen 
hrought  in  a  court  of  requests,  he  cannot  at  the  same  time  have  the 
costs  of  issues  which  have  heen  foand  in  his  favour,  taxed  for  hivn 
in  the  superior  court  *>. 

Whether  particular  costs  incurred  in  relation  to  the  trial  of  the  How  taxed. 
cause  are  referahle  to  one  issue  or  another,  is  a  question  of  &ct  for 
the  decision  of  the  master  alone  ^ :  the  court  ought  not  to  be  cdled 
upon  to  enquire  into  the  correctness  of  the  master's  decision  upon 
such  qfiestion  ^.     And  where,  in  ejectment  upon  the  several  denusea 
of  A.  8i  B,  the  defendant,  being  ignorant  of  the  tide  of  A,  goes  to 
trial,  prepared  with  evidence  in  answer  to  the  title  of  B.  only,  and 
the  plaintiff's  counsel  disclaims  the  title  of  B,  the  issue  in  respect  of 
whose  demise  is  thereupon  found  for  the  defendant,  and  obtains  a 
verdict  under  the  demise  from  A,j  the  master  is  justified  in  allowing 
the  defendant  the  costs  of  the  evidence  so  prepared ;  ahbough,  at  the 
trial,  the  witnesses  were  examined  by  the  defendant's  counsel,  and 
their  evidence  was  ofiered  as  agunst  the  title  of  B.^  but  rejected  as 
inapplicable ;  and  although  the  defendant  afterwards  moved  for  a  new 
trial,  on  the  ground  of  the  rejection  of  the  evidence,  and  the  court 
refused  the  rule  on  the  same  ground  ^.     So,  in  an  action  on  the  case^ 
containing  several  counts  in  the  declaration,  where  some  issues  were 
fmmd  for  the  plaintiff  and  some  for  the  defendant,  the  court  held 
that  the  nmster,  in  taxing  the  costs,  was  correct  in  deducting  the  costs 
of  the  defendant's  issues  from  the  plaintifTs  costs ;  and  that  the  lien 
of  the  plaintifTs  attorney  was  only  upon  the  balance  coming  to  the 
plaintiff^ :  they  also  held,  that  the  expense  of  a  witness  called  by  the 
defendant,  whose  evidence  was  substantially  directed  towards  the 
issues  found  for  the  defendant,  was  properly  allowed  to  him,  although 
he  gave  some  evidence  upon  the  other  issues  ^. 

By  another  clause  of  the  statute  8  &  9  W.  III.  c.  11."  it  is  enacted.   Costs  on  de- 
that  **  if  any  person  shaU  commence  or  prosecute  any  action,  in  any  g  ^'^g'^'-^  xil. 
**  court  of  record,  wherein,  upon  demurrer  either  by  plaintiff  or  de-  c  ll.  §  8. 
^*  fendant,  demandant  or  tenant,  judgment  shall  be  given  by  the  court 
"  against  the  plaintiff  or  demandant,  the  defendant  or  tenant  ahall 
^'  have  judgment  to  recover  his  costs,  and  have  execution  for  the  same 
*^  by  capias  ad  nKtisfaciendum^  fieri  facias^  or  elegit*'    This  clause  of 

*  TVigg  o.  Potts,  i  DowU  Rep.  266.  10.  S.  G 

^  Jenks  «.  Taylor,   1  Meeson  &W.  ^  Eadesv.  Everatt,  8  Dowl.  Rep.  ^87. 

598.  10  Leg.  Olw.  888.  S.  C. 

<>  Doe  d.  Smith  v.  Webber,  4  Nev.  &  *  $  S. 
M.  881.  S  Ad.  &  £.  448. '  1  Har.  &  W. 
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By  law  amead- 
ment  act. 


By  whom,  and 
how  costt  are 
taxed. 


Judges  em- 
powered  to  make 
regulations,  for 
taxing  cosu  by 
the  officers  of 
each  court  indis- 
criminately. 


the  statute  did  not  extend  to  demurrers  to  pleas  in  abatement  * ;   nor, 
as  it  seems,  to  any  action  wherein  tlie  defendant  would  not  have  been 
entitled  to  costs  upon  a  nonsuit  or  verdict  ^.     And  where,  in  an  action 
for  a  libel  against  ten  defendants,  three  of  them  demurred  to  some  of  the 
counts  of  a  declaration,   and  the  other  defendants   went  to   issue 
thereon,  and  all  the  defendants  went  to  issue  upon  the  other  counts, 
and  those  defendants  who  demurred  got  judgment  upon  the  demurrer, 
before  the  issues  were  tried,  the  court  held  that  they  were  not  enti- 
tled to  have  their  costs  taxed  upon  that  judgment,  under  the  above 
statute  ^.     But  now,  by  the  law  amendment  act  <',  "  where  judgment 
"  shall  be  given,  either  for  or  against  a  plaintiff  or  demandant,  or  for 
"  or  against  a  defendant  or  tenant,  upon  any  demurrer  joined  in  any 
^'  action  whatever,  the  party  in  whose  favour  such  judgment  shall  be 
"  given,  shall  also  have  judgment  to  recover  his  costs  in  that  behalf." 
Costs  are  taxed  by  the  master,  in  the  King's  Bench  and  Exche- 
quer^ or  prothonotaries  in  th^  Common  Pleas,  upon  a  bill  made"  out 
by  the  attorney  for  the  prevailing  party ;  or,  more  frequently  with- 
out a  bill,  upon  a  view  of  the  proceedings  ®.     But,  by  the  statute  3 
&  4  W.  IV.  c.  42  ^  reciting  that  it  would  tend  to  the  better  dispatch 
of  business,  and  would  be  more  convenient,  and  better  assimilate  the 
practice,  and  promote  uniformity  in  the  allowance  of  costs,  if  the  of- 
ficers on  the  plea  side  of  the  courts  of  King's  Bench  and  Exchequer, 
and  the  officers  of  the  court  of  Common  Pleas  at  WeHminster,  who 
now  perform  the  duties  of  taxing  costs,  were  to  be  empowered  to  tax 
costs  which  have  arisen,  or  may  arise,  in  each  of  the  said  courts  in- 
discriminately ;  it  is  enacted,  that  *'  it  shall  be  lawful  for  the  judges 
"  of  the  said  courts,  or  any  eight  or  more  of  them,  of  whom  the  chiefi 
"  of  each  of  the  said  courts  shall  be  three,  by  any  rule  or  order  to  be 
"  from  time  to  time  made,  in  term  or  vacation,  to  make  such  regula- 
"  tions  for  the  taxation  of  costs,  by  any  of  the  said  officers  of  the 
*'  said  courts  indiscriminately,  as  to  them  may  seem  expedient,  al- 
"  though  such  costs  may  not  have  arisen  in  respect  of  business  done 
*'  in  the  court  to  which  such  officer  belongs,  and  to  appoint  some  con- 


*  liichlam  p.  Bate,  8  Bam.  &  C.  648. 
8  Man.  &R.91.  S.  C. 

^  Miller  v.  Seagrave,  Cas.  Pr.  C  P.  25. 
Thrale  v.  Bishop  of  London,  1  H.  Blac. 
530;  but  see  Anon.  Cas.  Pr.  C.  P.  4. 
wtUrom 

*  Forbes  v.  Gregory,  (jor  King,)  1 
Cromp.  &  M.  486.  8  Tyr.  Rep^  886.  1 
Dowl.  Rep.  679.  S.  C. 


*  8&4W.  IV.  C.42.  §84;  andseeS 
Rep.  C.  L.  Com.  25.  76. 

«  Tidd  Prac  9  £d.  989. 

'  §  36,  And  see  further,  as  to  fnml 
costs,  Tidd  Pruc.  9  Ed.  Chap.  XL.  p. 
945,  &c. ;  and  as  to  inierlocyiory  coats,  on 
motions,  &c.  see  the  Indtx  thereto,  th» 
Costs,  p.  1882, 8.  ' 
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*'  Vetiient  place  in  which  the  business  of  taxation  shall  be  transacted 
'<  for  all  the  said  courts,  and  to  alter  the  same,  when  and  as  it  may 
^  seem  to  them  expedient" 

It  was  formerly  the  practice,  in  the  King*s  Bench  and  Common  Notice  of  taxing 
Pleas,  to  give  notice  to  the  opposite  attorney,  of  the  time  when  the 
costs  were  intended  to  be  taxed :  But,  in  order  to  enforce  it,  there 
must  have  been  a  side-bar  rule  to  be  present  at  taxing  costs ;  which 
rule  was  obtained  from  the  clerk  of  the  rules  in  the  King's  Bench« 
or  secondaries  in  the  Common  Pleas,  and  a  copy  duly  served ;  afler 
which,  if  the  costs  were  taxed  without  notice,  the  taxation  was  ir- 
regular, and  the  attorney  liable  to  an  attachment^.  In  the  Exchequer 
of  Pleas,  there  is  a  rule  ^,  that  "  one  day's  previous  notice  of  the  time 
of  taxing  costs,  upon  rules,  orders,  town  posteas,  and  inquisitions,  and 
a  copy  of  the  bill  of  costs,  and  affidavit  to  increase,  if  any,  shall  be 
given  and  delivered  by  the  attorney  or  attornies  of  the  party  or  par- 
ties whose  costs  are  to  be  taxed,  to  the  attorney  of  the  other  party 
or  parties  in  the  same  action,  at  the  time  of  service  of  such  notice ; 
and,  in  the  cases  of  posteas  and  inquisitions  in  country  causes,  the 
notice  shall  be  given  two  days,  and  the  copy  and  affidavit  delivered 
two  days  before  such  taxation."  This  rule  is  imperative ;  and  it  is 
irregular  to  proceed  with  the  taxation  of  costs,  without  complying 
with  it,  unless  the  opposite  party  chooses  to  waive  his  rights  which 
he  has  the  power  of  doing  ^,  There  is  also  a  general  rule  of  all 
the  courts',  that  "  before  taxation  of  costs,  one  day's  notice  shall 
be  given  to  the  opposite  party."  On  this  rule,  reasonable  costs 
of  serving  a  notice  of  taxation  on  a  defendant  residing  in  the  coun- 
try, and  having  no  attorney,  will  be  allowed ;  and  are  not  to  be  re-' 
stricted  to  the  charge  for  a  letter  by  post "«  The  rule  of  court,  how- 
ever, can  only  apply  to  those  cases  in  which  a  notice  of  taxation  i» 
necessary  ' ;  and  it  does  not  seem  to  be  necessary  upon  a  cognovit  s.  By  l/iMecessary/ 
a  subsequent  rule  of  all  the  courts  ^  «  notice  of  taxing  costs  shall  not  be  ""^^  defendaat 


*  TSdd  Prac,  9  Ed.  989,  90. 

*  R.  M.  1  W.  IV.  reg,  II.  §  10.  I 
Cromp.  6l  J.  279.  1  Tyr.  Rep.  161.  And 
for  cases  on  the  constraction  of  this  rule, 
see  Perry  v.  Turner,  2  Cromp.  &  J.  89. 
Boutledge  v,  Giles,  id.  163. 

*  Wilson  V.  Parkins,  18  Leg.  Obs.  41S. 
«  H.  T.  1  W.  IV.  reg.  VIII.  2  Barn. 

&  Ad.  789.  7  Bing.  784.  I  Cromp.  &  J. 
472. 

*  Thorpe  v.  Worthy,  {or  Wordy,)  2 
Tyr.  Rep.  469.   2  Cromp.  &  J.  488.  i 


Dowl.Rep.675.  S.  C. 

'  Griffiths  V.  Ltversedge,  2  DowL  Rep. 
143.  6  Leg.  Obs.  206.  S.  C.  jier  PaUe- 
ton^J.S  Moore  &  S.  217.  (a.)  S.  C. 
cited. 

*  Qothier  v.  Ess,  3  Moore  &  S.  216.  2 
DowL  Rep.  731.  S.  C.  Clarke  v.  Jones, 
3  DowL  Rep.  277.  per  Parke,  B. 

«»  R.  Pr.  H.  4  W.  IV.  reg.  17.  b 
Bam.  &  Ad.  Append,  xvii.  10  Bing.  455. 
2  Cromp.  &  M.  6. 

o  o 


562 


OF   COSTS. 


has  not  ap- 
peared. 


What  costs  are 
allowed,  when 
debt  amounts  to 
SO^  and  up- 
wards. 


When  sum  re- 
covered, &c. 
does  not  ex- 
ceed 20/.  with- 
out costs. 


necessary,  in  any  case  where  tlie  defendant  has  not  appeared  iit 
person,  or  by  his  attorney  or  guardian,  notwithstanding  the  general 
rule  of  Trinity  term  1  W.  IV.  §  12."  On  this  rule  it  has  been 
holden,  that  the  defendant,  having  done  what  was  equivalent  to  ap- 
pearing, is  entitled  to  a  notice  of  taxation  of  the  plaintifF*8  costs  * ; 
but  an  omission  of  such  notice  is  not  sufficient  to  induce  the  court 
to  set  aside  a  judgment  and  subsequent  proceedings  *« 

It  has  been  already  seen^,  that  in  actions  to  which  the  rule 
of  TVf'n.  1  W.  IV,  for  shortening' declarations  ai^lies,  if  the  debt 
amount  to  £0/.  and  upwards,  and  the  declaration  is  under  twenty-fcna- 
folios^  the  officer  who  taxes  the  costs  is  authorized  to  allow  for  de- 
claration, including  instructions,  copy  and  delivery,  \L  18«. ;  and  for 
close  copy,  in  country  causes,  according  to  length.  The  taxing  of- 
ficer is  also  authorized,  according  to  the  regulations  adopted  by  all 
the  courts  in  the  above  actions,  to  allow  for  interlocutory  judgment, 
including  rule  to  plead,  searching  for  and  demanding  plea,  drawing 
judgment,  incvpitur^  entering  on  the  roll,  docket,  and  attending  to 
sign  judgment  and  to  docket,  \L  \\s.  4(1.;  and  for  attending  to  tax, 
6<.  8  J. :  But  the  above  regulations  are  not  to  extend  to  cases  in  which 
several  actions  are  brought  on  the  same  bill  or  note,  against  several 
parties  thereto  :  And  the  taxing  officer  may  allow  at  his  discretion, 
to  a  plaintiff  or  defendant,  all  such  costs  as  shall  reasonably  have 
been  incurred  by  him  after  commencement  of  suit,  notwithstanding 
the  same  may  be  such  as  may  not  heretofore  have  been  allowed  be- 
tween party  and  party  ^ :  But  he  is  not  authorized  to  allow  more  than 
one  opinion  on  evidence,  by  one  barrister  or  pleader,  and  one  consulta- 
tion ;  and  the  sum  allowed  for  drawing  all  issues,  in  fact  or  in  law,  in 
all  the  courts,  is  eight  pence  per  folio  ^, 

By  subsequent  directions,  given  by  the  courts  to  their  taxing  of- 
ficers in  Hilary  terra  4  W.  IV.  «  it  is  declared,  that  <<  in  all  actions  of 
asiumpstty  debt,  or  covenant,  where  the  sum  recovered,  or  paid  into 
court  and  accepted  by  the  plaintiff  in  satisfaction  of  his  demand,  or 
agreed  to  be  paid  on  the  settlement  of  the  action,  shall  not  exceed 
ftOL  without  costs,  the  plaintiff's  costs  shall  be  taxed  according  to 
the  reduced  scale  thereunto  annexed :  Provided,  that  in  case  of  trial 
before  a  judge  in  one  of  the  superior  courts,  or  judge  of  assize,  if 


■  Lloyd  (or  Loyd)  v.  Kent,  6  Dowl. 
Rep.  126.  2  Har.  &  W.  ISO.  12  Leg.  Obi. 
821.  S.  C. ;  and  see  Perry  v.  Turner,  2 
Cronip.&J.b9.  2Tyr.Rep.  128.  1  Price 
N.  E.  161.    1  Dowl  Rep.  300.  S.  C. 

*    Jllt€y  216, 


'  For  the  mode  of  taxing  costi^  as  be« 
tween  attorney  and  client,  aee  Udd  Ptac» 
9  Ed.  SS6,  6. 

^  Chapm.  Bills  of  Costa,  1832.  p.  I.  IS. 

*  2  DowL  Rep.  485.  Chapm.  K.  B. 
8  Jddend.  182,  &c. 
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the  judge  shall  certify  on  the  postea,  that  the  cause  was  proper  to  be 
tried  before  him,  and  not  before  a  sheriff  or  judge  of  an  inferior 
eourty  the  costs  shall  be  taxed  upon  the  usual  scale."  These  directions 
seem  to  extend  to  writs  of  inquiry ;  upon  which  it  has  been  cus* 
tomary,  where  damages  are  given  to  a  less  amount  than  20^.,  to  tax 
costs  according  to  the  reduced  scale  prescribed  therein  *.  And  where 
the  writ  having  been  issued  for  more  than  20/.,  the  plaintiff  before 
execution,  judgment  having  been  signed  as  for  want  of  a  plea,  had 
given  credit  for  a  cross  demand,  reducing  the  amount  of  his  claim  to 
17/.,  the  court  held  that  the  costs  should  be  taxed  on  the  reduced 
scale  \  But  where  a  plaintiff  had  recovered  by  verdict  a  sum  of 
money  beyond  another  sum  paid  into  court,  the  two  sums  together 
amounting  to  more  than  20/.,  the  court  held  that  the  taxation  of 
costs  ought  not  to  be  on  the  reduced  scale  ^.  On  the  above  proviso  it 
has  been  determined,  that  it  is  not  necessary  for  the  judge  who  cer- 
tifies to  hear  the  cause  throughout,  in  order  to  enable  a  plaintiff  to 
obtain  full  costs  ^.  And  there  is  no  specific  time  for  giving  the 
certificate  of  the  cause  being  proper  to  be  tried  before  a  superior  judge ; 
but  the  certificate  may  be  given  at  any  time  ®. 

By  the  above  directions  it  is  required,  that  **  at  the  head  of  every 
bill  of  costs,  taken  to  the  taxing  officer  to  be  taxed,  it  shall  be  stated 
whether  the  sum  recovered,  accepted,  or  agreed  to  be  paid,  exceeds 
the  sum  of  201.  or  not,  in  the  following  form :  *'  Debt  above  twenty 
pounds,"  or  ''  Debt  twenty  pounds,  or  under."  And  it  is  thereby 
declared,  that  "  three  shillings  and  four  pence  shall  be  allowed  for 
drawing  the  judgment  in  all  cases;  that  the  officers  df  the  court 
of  Exchequer  are  to  allow  no  incipiturs  of  judgpnent  upon  paper, 
and  are  to  mark  the  costs  upon  the  posteas ;  that  every  brief  sheet 
is  to  contain  eight  folios  at  the  least,  which  are  to  be  paid  for  at  the 
rate  of  6^.  8 J.  per  sheet  for  drawing,  and  Ss,  4df.  for  copying ;  such 
parts  of  the  briefs  only  as  are  really  drawn  to  be  allowed  as  draw- 
ing, the  rest  to  be  allowed  as  copying :  that  the  allowance  to  wit- 
nesses for  travelling  is  to  be  only  the  sum  actually  paid,  and  that 
not  exceeding  one  shilling  per  mile,  except  under  special  circum- 
stances ;  and  that  no  fee  to  counsel  is  to  be  allowed  on  writs  of 
trial,  except  trials  before  the  judge  of  the  sheriff's  court  of  London, 
or  of  other  courts  of  record,  where  attornies  are  not  allowed  to  prac- 

*  Hoopell  {or  Hoppell)    v.   Leigh,  S  '  Masters  v.  Tickler,  2  Har.&  W.  81. 

Scott,  188.  8  Hodges,  107.  6  DowL  Rep.  ^  Nokes  v.  Fraser,  3  Dowl.  Rep.  839. 

40.    IS  Leg.  OfM.  24«.  S.  C.  Burchell  v.  Clark,  9  Leg.  Obs.  330,  31. 

^  Savage  o.  Lipacombe,  13  Leg.  Obs.  *  Ivy  v.  Young,  13  Leg.  Obt.  361. 
466.  Pattetonf  J.  dittentknU. 
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tise,  and  then  one  guinea  only."    The  fees  to  be  allowed  to  counsers 
clerks  are  also  specified  in  these  directions^;  to  which  three  schedules 
,  are  annexed;  lst>  of  the  costs  to  be  allowed  from  the  commencement 

of  the  suit  to  the  notice  of  trial  ^ ;  ISdly,  the  subsequent  costs,  where 
the  cause  is  tried  before  the  sheriff  ^^ ;  and  Sdly,  where  it  is  tried  at  nisi 
prius,  and  there  is  a  verdict  for  20/.  or  under  ^, 
Reviewing  tax-        If  either  party  be  dissatisfied  with  the  allowance  of  costs^  he  may 

apply  to  the  court  for  a  rule  to  shew  cause,  why  the  master  or  pro^ 
thonotaries  should  not  review  their  taxation® :  And  where  an  attorney- 
had  charged  for  a  declaration  as  containing  more  foUos  than  it  really 
contained,  and  this  charge  was  allowed  by  the  master,  the  court 
of  King's  Bench  held  it  to  be  a  good  ground  for  reviewing  the 
taxation '.  But  the  affidavit  in  support  of  the  riile  must  be  confined 
to  the  objections  alleged  against  the  taxation,  and  not  enter  into  the 
merits  of  the  cause  ^ :  And  although  the  master,  on  taxation  of  costs 
as  between  attorney  and  client,  has  not  jurisdiction  to  determine 
whether  acts  done  by  the  attorney  were  useful,  yet  he  may  determine 
what  were  necessary ''.  In  the  Exchequer,  a  motion  to  review  the 
master's  taxation  must  be  supported  by  an  affidavit,  that  the  master 
has  made  his  allocatur  * :  And  an  affidavit  to  ground  an  order  nisi  for 
the  master  to  review  his  taxation,  on  the  ground  of  overcharge,  must 
point  out  the  specific  items  thereof,  and  shew  that  they  were  erro- 
neous ^.  And  no  objections  to  the  master's  taxation  can  be  enter- 
tained, unless  they  are  specified  in  the  affidavit,  or  rule  ^  In  that 
court,  affidavits  used  before  the  master  on  taxation  of  costs>  cannot  be 
read,  on  shewing  cause  against  a  rule  for  reviewing  the  taxation,  imless 
they  are  referred  to  in  the  rule ;  and  notice  that  they  will  be  used, 
is  not  sufficient  ™.  And  costs  of  a  rule  for  reviewing  a  taxation  are 
not  given,  where  the  mistake  is  with  the  master  \ 

*  2  DowL  Rep.  486,  7.  Chapm.  K.  B.  counsers  clerics,  see  ui.  175,  &c 

S  Addend.  182.  *  Tldd  Prac.  9  £d.  990. 

k  2  Dowl.  Rep.  487.  '  Morris  v.  Hunt,  1  Cbit  R.  544. 

«  Id.  487,  8,  9.  ■  WiUiaros  o.  Hunt,  id.  321. 

<i  Id.  489,  90.     And  for  bills  of  costs,  i"  Heald  v.  Hall,  2  DowL  Rep.  163. 

made  out  by  one  of  the  taxing  officers,  >  Cleaver  v.  Hargrave,  id.  689. 

in  pursuance  ofthese  directions,  see  Chapm.  ^  Daniel  v.    Bishop,  M'Clel.  61.    IS 

K.  B.  3  Addend.  134,  &c    And  for  the  Price,  129.  S.  C. 

general  charges,  as  allowed  on  taxation  in  i  Aliven  v.  Fumival,  2  DowL  Rep.  49. 

all  the  courts,  for  writs,  attendances,  affida-  *"  Cliffe  v.  Prosser,  id.  2\. 

vits,  pleadings,  instructions,  ndtioes,  and  ^  Ward  v.  BeU,  tif.  76. 
rules,  ingrossing^  copying,  term-fee^  and  to 


CHAP.  XLI 


Cf  Writs  of  Execution  ;  avid  the  Liability,  and 

Relief  of  Sheriffs,  &c. 

XN  the  present  Chapter  it  is  proposed  to  consider,  1st,  the  time  of 

suing  out  writs  of  execution  ;  ^dly,  out  of  what  courts  they  issue  ; 

ddly,  their  te$ie  and  return,  &c. ;  4thly,  the  liahility  of  sheriffs  and 

their  officers,  to  answer  for  the  value  of  goods  taken  in  execution ; 

and  5thly,  the  relief  they  are  entitled  to,  under  the  interpleader  act, 

in  execution  of  process  against  goods  and  chattels* 

We  have  already  seen*,  that  hy  the  speedy  judgment  and  execu-  Time  of  suing 

tion  act^,  '*  execution  may  he  issued  forthwith,  at  the  return  of  a  on  i^te  of^nl 

writ  of  inquiry  in  ordinary  cases,  which  may  he  made  retumahle  and  q"'»7t  >"  ®*^ 

nary  cues* 
returned  on  any  day  certain,  in  term  or  vacation,  to  he  named  m 

such  writ,  unless  the  sheriff  or  other  officer,  hefore  whom  the  same 
may  he  executed,  shall  certify  ^^  under  his  hand,  upon  such  writ, 
that  judgment  ought  not  to  he  signed,  until  the  defendant  shall  have 
had  an  opportunity  to  apply  to  the  court  to  set  aside  the  execution 
of  such  writ,  or  one  of  the  judges  of  the  said  courts  shall  think  fit  to 
order  ^  the  judgment  to  he  stayed,  until  a  day  to  he  named  in  such 
order  '*.  We  have  also  seen  ®,  that  hy  another  clause  of  the  same  On  nonsuit,  or 
statute ',  ''in  all  cases  where  the  judge  before  whom  the  issue  is 
tried,  shall,  in  case  the  plaintiff  shall  become  nonsuit,  or  a  verdict 
shall  be  given  for  the  plaintiff  or  defendant,  certify s  under  his  hand, 
on  the  back  of  the  record,  at  any  time  before  the  end  of  the  sittings 
or  assizes,  that  in  his  opinion  execution  ought  to  issue  forthwith,  or 
at  some  day  to  be  named  in  such  certificate,  and  subject  or  not  to 
any  condition  or  qualification,  and  in  case  of  a  verdict  for  the  plain- 
tiff, then  either  for  the  whole  or  for  any  part  of  the  sum  found  by 

*  AiOe^  894.  '  AnUy  645. 

*  1  W.  IV.  c.  7.  S  1.  '  §  2. 

*  For  theformof  theunder-sherifTscer-  *  For  the  form  of  a  judge^s  certificate 
tificate  on  tliis  statute,  see  Append,  to  Tidd  on  this  statute,  see  Append,  to  Tidd  Ai;>. 
Ai|>.  18SS,  p.  SCO.  18SS,  p.  881  ;  and  for  the  cases  in  which 

'  For  the  form  of  the   summons  for  a  certificate  may  be  granted  thereon,  xnde 

staying  judgment,  and  judge's  order  there-  anU^  6S5,  6,  7. 
on,  see  m/.  \b. 
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such  verdict,  execution  may  be  executed  forthwith,  or  afterwards, 

according  to  the  terms  of  such  certificate^  on  any  day  in  vacation  or 

Not  to  affect       term.     Provided,  that  nothing  in  that  act  contained  shall  be  deemed 

mkilstnition  of'   ^^  frustrate  or  make  void  any  provision  relating  to  the  issuing  of 

justice  ict,  re-      ^ny  writ  of  habere  facias  possessionem^  contained  in  the  act  passed  in 

ladng  to  wnts  .  . 

of  possession.      the  first  year  of  the  reign  of  his  present  Majesty,  intituled  an  act  for 


»»a 


the  more  effectual  administration  of  justice,  in  England  and  Wales. 
Time  of  issuing       It  should  also  be  remembered,  that  by  the  law  amendment  act  ^, 
writs  of  inquiry    "  execution  may  be  issued  forthwith,  at  the  return  of  the  writ  of  in* 

for  assessing        quiry  for  assessing  damages  on  the  statute  8  &  9  W.  III.  c.  II.  § 

oamaffes  on  8 

&  9  W.  III.  c    8.  (which  applies  also  to  the  writ  for  the  trial  of  issues  before  the 
VtAL  °'  ^"*    sheriff,  or  judge  of  a  court  of  record  *»,)  unless  the  sheriff,  or  his 

deputy,  before  whom  such  writ  of  inquiry  may  be  executed,  or  such 
sheriff,  deputy,  or  judge  before  whom  such  trial  shall  be  had,  shall 
certify  under  his  hand,  upon  such  writ,  that  judgment* ought  not  to 
be  signed  until  the  defendant  shall  have  had  an  opportunity  to  ap- 
ply to  the  court,  for  a  new  inquiry  or  trial,  or  a  judge  of  any  of  the 
said  courts  shall  think  fit  to  order  that  judgment  or  execution  shall 
be  stayed  till  a  day  to  be  named  in  such  order." 
Out  of  what  Writs  of  execution  are  judicial  writs,  issuing  out  of  the  court 

isiuca.  where  the  record  is,  upon  which  they  are  grounded  ^,     And  there- 

fore, when  the  record  or  transcript  of  the  proceedings  is  removed 
into  any  of  his  majesty's  courts  of  record  at   Westminster^  from  a 
county  palatine,  or  from  an  inferior  court,  by  certiorari^  under  the 
statute  19  Geo.  III.  c.  70.  §  4.*,  or  33  Geo.  III.  c.  68.  §  1.*,  the 
Execution  may    execution  issues  out  of  the  superior  court.     And  by  the  late  act,  for 
iUTCrior  court^     improving  the  practice  and  proceedings  of  the  court  of  Common 
at  Weuminster,    Pleas  of  the  county  palatine  of  Lancaster  ^^  it  is  enacted,  that  "  when- 
C.  P.  at  Lan-     *^  ^^^^  ^  plaintiff  or  defendant  in  any  action  or  suit,  in  which  judg- 
cfljtor.  K  juent  shall  be  recovered  in  the  said  court  of  Common  Pleas  at  Lan- 

"  caster,  shall  remove  his  person,  or  goods  or  chattels,  from  or 
*<  out  of  the  jurisdiction  of  the  same  court,  it  shall  and  may  be 
**  lawful  for  any  of  the  superior  courts  at  Westminster,  upon  a  cer- 
"  tificate  firom  the  prothonotary  of  the  said  court  of  Common  Pleas 
**  at  Lancaster,  or  his  deputy,  of  the  amount  of  final  judgment  ob- 
"  tained  in  any  such  action,  to  issue  a  writ  or  writs  of  execution 

■  SUt.   1  W.  IV.  c.  7.  §  6 ;  and  see  *  «  Wma.  Saund.  5  Ed.  27.  38.  («.); 

Stat.  1 1    Geo.  IV.  &  1  W.  IV.  c.  70.  5  and  see  Tidd  Prac.  9  Ed.  400.  401.  994, 

38.  Tidd  Sup.  1830,  p.  190.  Post,  Chap.  5. 

XLV.  ^  Tidd  Prac.  9  Ed,  401. 994. 

»»  3  &  4  W.   IV.  c.  48.  §   18.  jirUe,  *  4  &  6  W.  IV.  c  68.  J  31., 
£08. 
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thttKupon,  for  the  amount  of  such  judgment,  and  the  costs  of  such 
writ  or  writs  and  certificate^  to  the  sheriff  of  any  county,  &c. 
against  the  person  or  persons,  or  goods  of  the  party  or  parties 
**  against  whom  such  final  judgment  shall  have  been  obtained,  in 
^'  such  manner  as  upon  judgments  obtained  in  any  of  the  superior 
«•  courts  of  common  law  at  Westminster"  And  there  is  a  similar  Of  Stannary 
clause  in  the  late  act,  for  the  better  and  more  expeditious  administra-  ^^ 
tion  of  justice  in  the  stannaries  of  Cornwall  K  Upon  the  former  of 
these  statutes,  where  a  defendant,  after  judgment  in  an  action  in 
the  Common  Pleas  at  Lancaster^  has  removed  his  person  out  of  the 
jurisdiction  of  the  county  palatine,  a  superior  court,  upon  an  affidavit 
of  these  facts,  (without  shewing  that  he  has  also  removed  his  goods,) 
will  order  a  capias  ad  satisfaciendum  to  issue  ^.  And  where  a  party 
against  whom  a  judgment  has  been  obtained  in  the  Common  Pleas  at 
Lancaster,  has  removed  out  of  the  jurisdiction,  it  is  necessary,  in  or- 
der to  obtain  a  writ  of  execution  against  him,  to  produce  an  affidavit 
of  the  fact  of  his  removal  ^, 

At  common  law,  writs  of  execution  must  have  been  tested  in  term  Tettennd  return 
time  ^,  on  a  day  after  the  judgment  was,  or  might  be  supposed  to  cution. 
have  been  given  :  But,  by  the  statute  1  W.  IV.  c.  7  •,  "  every  exe- 
cution, issued  by  virtue  of  that  act,  shall  and  may  bear  teste  on  the 
day  of  issuing  thereof;  and  such  execution  shall  be  as  valid  and 
**  effectual  as  if  the  same  had  been  issued  according  to  the  course 
^  of  the  common  law."  '  And,  by  a  subsequent  statute  s,  "  all  writs 
**  of  execution  may  be  tested  on  the  day  on  which  the  same  are 
**  issued,  and  be  made  returnable  immediately  after  the  execution 
**  thereof."  This  statute  applies  to  executions  issued  on  judgments 
both  before  and  since  it  passed  \  And  there  is  a  similar  clause,  in 
the  late  act  for  improving  the  practice  and  proceedings  in  the  court 
of  Common  Pleas  of  the  county  palatine  of  Lancaster  K  A  writ  of 
execution  cannot  be  tested  of  a  term  previous  to  the  judgment,  al- 
though it  be  issued  under  the  above  statute  ^.  But  a  Jieri  facias  on 
a  judgment  signed  after  the  defendant's  death  in  vacation,  may  be 

■  6  A  7  W.  IV.  c.  106.5  11.  •  §S. 

^  Lord  o.  CroM,'  4  Nev.  &  M.  SO.  2  f  Ante,  295. 

Ad.  dt  E.  81.  S.  C. ;   but  see  Same  v,  ■  8  &  4  W.  IV.c.  67.  $  2. 

Same,  3  Dowl.  Rep.  4.    9  Leg.  Obs.  46.  ^  Rex  v.    Sheriff  of  Surrey,  S  DuwI. 

S.  C  per  LiiUedale,  J.  temb.  contra.  Rep.  82. 

*  Duckworth  o.  Fogg,  2  Cromp.  M.  &  >  4  &  6  W.  I V.  c.  62.  §  S3, 

R.  736.   1  Tyr.  dt  G.  172.  4  Dowl.  Rep.  ^  Englehart  v.  Dunbar,  2  Dowl.  Rep. 

396.  11  Leg.  Oba.  437,  8.  S.  C.  202.  6  Leg.  Obs.  237.  S.  C.  j)er  PuUeson, 

*  Shirley  o.  Wright,  2  SfOk.  700.  2  Ld.  J.    Peacock  d.  Day,  8  DowL  Hep.  291.  9 
Raym.  775.  S.  C.  Tidd  Prac,  9  Ed.  998.  Leg.  Obs.  252.  S.  C.  per  LiUkdale,  J. 
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tested  on  the  last  day  of  the  preceding  term*.  And  where  the 
plaintiff  having  obtained  a  verdict  at  the  Spring  assizes,  the  defend* 
ant  died  on  the  18th  of  April,  (the  fourth  day  of  Easter  term^  the 
t;osts  were  taxed  on  the  2 let,  final  judgment  signed  on  the  dSnd, 
and  a,  fieri  facias  issued  on  the  same  day,  tested  on  the  Jirst  day  of 
the  term,  the  court  refused  to  set  aside  the  fieri  facias,  for  the  ir- 
regularity in  issuing  it  after  the  death  of  the  defendant,  without  a 
scire  facias,  the  writ  being  warranted  by  the  judgment  which  the 
motion  did  not  impeach  ^.  In  the  Common  Pleas  at  Lancaster,  it  is 
enacted  by  the  statute  4  &  5  W.  IV.  c.  62  S  that  *<  all  writs  issued 
"  out  of  the  said  court,  shall  be  tested  in  the  name  of  the  chief 
'' justice  of  that  court,  or  in  the  case  of  a  vacancy  in  such  office,  in 
*'  the  name  of  one  of  the  other  judges  thereof;  and  that  all  writs  of 
execution  may,  if  the  parties  suing  out  the  same  shall  see  fit,  be 
made  returnable  immediately  after  the  execution  thereof." 
In  order  to  charge  the  bail,  in  the  King's  Bench,  when  the  pro- 
ceedings were  by  hUl,  there  must  formerly  have  been  eight  days  \  or, 
if  by  OTf^inaZ  in  that  court,  or  in  the  Common  Pleas  ^  fifteen  days 
between  the  teste  and  return  of  the  writ  of  capias  ad  satisfaciendum; 
the  latter  being  a  case  excepted  out  of  the  statute  1 3  Car,  II.  stat.  %• 
c.  2.  §  7.  And  in  the  King's  Bench  it  was  holden,  that  in  order  to 
fix  bail,  the  capias  ad  satisfaciendum  roust  be  entered  four  days  in 
the  public  book  at  the  sheriff's  office  ^  This,  however,  does  not 
seem  to  have  been  deemed  necessary  in  the  Exchequer  ' :  But,  by  a 
general  rule  of  all  the  courts  ^,  "in  actions  commenced  by  hiU,  a  ca^ 
pias  ad  satisfaciendum  to  fix  bail  shall  have  eight  days  between  the 
teste  and  return,  and  in  actions  commenced  by  original,  fifteen  ;  and 
must,  in  London  and  Middlesex,  be  entereid  four  clear  days  in  the 
public  book  at  the  sheriff's  office."  This  rule  was  made  before  the 
uniformity  of  process  act^  by  which  the  mode  of  proceeding  by 
original  writ  in  personal  actions  was  abolished,  and  there  is  an  end 
to  the  distinction  between  original  writ  and  bill,  and  also  before 


*  Brocber  (or  Bracher)  v.  Pond,  2 
DowL  Rep.  478.  8  Leg.  Obs.  802.  S.  C. 

^  Watson  v.  Maskell,  4  Moore  &  S. 
461.  2  Dowl.  Rep.  810.  S.  C. 

*  §83. 

^  Ball  0.  baa  of  Russell,  2  Salk.  602. 
2  Ld.  Baym.  1177.  S.  C.  R.  E.  5  Geo. 
ILrjg.  III.(a.)K.B. 

*  Wasa  Vt  Coroett,  Barnes,  76.  Imp. 
C  P.  Ed.  481, 


'  Hiitton  V,  Beuben,  5  Maule  &  S.  823. 
2  Chit.  R.  102.  S.  C;  but  see  Heyward 
t).  Renard,  8  East,  670.  conira.  Smith  v. 
Parker,  1  M'CleL  6b  Y.  488. 

'  Smith  V.  Parker,  1  M'CleL  &  T.48S. 
and  see  Tidd  Phic.  9  Ed.  1096,  9.  1186. 

»»  R.  H.  2  W.  IV.  ftg.  I.  §  77.  8  Bam, 
&  Ad.  S8d.  8  Biag.  299.  2  Cromp.  &  X 
189,  90. 

«  2  W.  IV.  c.  89. 
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the  statute  S  &  4  W^  IV.  c.  67-  by  which  all  writs  of  execudoa  may 
be  made  returnable  immediately  afler  the  execution  thereof.  And 
it  seems  that,  notwithstanding  this  statute,  when  a  capias  ad  saHs" 
Jacipubim  is  issued,  with  the  intention  of  fixing  the  bail,  it  should  be 
in  the  old  form,  returnable  in  term ;  and  it  is  doubtful,  whether  a 
capias  ad  satisfaciendum^  returnable  immediately,  is  sufficient  for 
that  purpose.  If  a  writ  of  capias  ad  satisfaciendum  be  sued  out 
against  the  principal  in  vacationt  returnable  immediately  after  the 
execution  thereof,  pursuant  to  the  3  &  4  W.  IV.  c.  67.  §  2,  with 
the  intention  of  fixing  the  bail^  and  a  judge's  order  be  afterwards 
obtained  in  the  same  vacation,  for  the  return  of  that  writ  in  a  cer- 
-  tain  number  of  days,  under  the  15th  section  of  ft  W.  IV.  c.  39. 
the  bail  ought  either  to  have  notice  given  them  of  the  order,  or  else 
the  order,  with  the  writ,  should  be  entered  in  the  public  book,  four 
clear  days  at  least  before  the  writ  is  made  returnable  by  the  order ; 
•and  for  want  of  this,  proceedings  afterwards  taken  against  the  bail 
were  set  aside  as  irregular  \ 

A  writ  of  feri  facias^  or  capias  ad  satisfaciendum^  need  only  be  Signing  and 
sealed,  in  the  King's  Bench :  In  the  Common  Pleas,  all  executions  ezecuSon? 
issuing  out  of  the  prothonotaries'  office  were  formerly  required  to 
be  duly  signed  by  the  respective  prothonotaries,  before  the  same 
were  sealed  ^ :  But,  by  a  general  rule  of  all  the  courts  <^,  '*  it  shall 
not  be  necessary  that  any  writ  of  execution  shall  be  signed ;  but  no 
such  writ  shall  be  sealed,  till  the  judgment  paper,  postea^  or  inquisi- 
vtion,  has  been  seen  by  the  proper  officer." 


The  liability  of  the  sheriff,  and  his  officers,  to  answer  for  the  value  Liability  of  she- 
-of  goods  taken  in  execution,  or  their  proceeds,  principally  depends  .^^  ^^  |q 
on  whether  they  were,  at  the  time  of  taking  them,  the  goods  of  the  execution. 
^fendant,  or  a  third  person ;  and,  if  the  defendant  has  become  bank« 
rupt,  whether  he  had  committed  an  act  of  bankruptcy  before  the 
^herifTs  entry  under  the  execution :  For  if  a  writ  of  execution  be 
delivered  to  the  sheriff  against  A.  who  becomes  bankrupt  before  it 
is  executed,  the  execution  is  superseded ;  consequently,  the  property 
of  the  goods  is  not  absolutely  bound,  as  in  other  cases  ^,.  by  the  de- 
livery of  the  writ  to  the  sheriff,  but  by  its  actual  execution  *.     And 

*  Kemp  V.  Hyslop,  4  Dowl  Rep.  687.  "  R.  H.  2  W.  IV.  reg.  I.  §  76.  S  Barn. 

1  Tyr.  &  G.  77.    1  MeeMn  &  W.  58.  1  &  Ad.  385.    8  Btng.  299.  2  Cromp.  6b  J. 

^ale,  438.  S.  a  189. 

*>  R.  M.  1654.  §  6.  a  P.  ;  and  see  ^  Tidd  Prac  9  Ed.  1000. 

Tidd  Prac,  9  Ed.  999. 1027,  B,  *  Smallcomb  «.   Croia,   1  Ld.  Raym. 
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where  goods  are  seized  under  a  fieri  facuu^  the  same  day  that  the 

defendant  commits  an  act  of  bankruptcy,  evidence  should  be  given  to 

prove  at  what  time  of  the  day  the  goods  were  seized,  and  the  act  of 

bankruptcy  was  committed  *.  • 

Sheriff  liable  in        A  sheriff,  who  takes  in  execution  the  goods  of  a  trader,  after  he 

takerin^eju^.'  ^^^  committed  an  act  of  bankruptcy,  is  liable  in  troioeT  to  his  aasig- 

tion  after  an  act    qqcs,  for  the  value  of  the  goods,  although  he  has  no  notice  of  the  act 

of  bankruptcy,         «         •  ,  ..it 

though  he  has  of  bankruptcy,  and  a  commission  has  not  been  sued  out  thereon,  at 
no  notice  of  it  ^^  ^;^^  ^^  ^i^^  execution  \  So,  a  sheriff  is  liable  in  tracer,  for  hav- 
ing sold,  after  notice  of  assignment  to  the  provisional  assignee,  the 
goods  of  an  insolvent,  taken  in  e^cecution  under  a  judgment  on  eog^ 
fioott,  after  the  commencement  of  the  insolvent's  imprisonment,  but 
before  the  assignment  to  the  provisional  assignee  *^.  And  if  a  sheriff 
take  in  execution  the  goods  of  a  defendant,  who  afterwards  becomes 
bankrupt,  and  sell  at  one  time,  after  the  bankruptcy,  sufficient  goods 
to  satisfy  both  that  execution  and  also  another  which  was  deli- 
vered to  him  after  an  act  of  bankruptcy,  the  assignees  may  recover 
'  against  him  in  trover,  for  such  of  the  goods  as  were  sold  after  he 

had  raised  money  enough  to  satisfy  the  first  execution  \  But  fret- 
pass  will  not  lie  by  the  assignees  of  a  bankrupt  against  a  sherifi^  for 
taking  the  bankrupt's  goods  in  execution,  after  an  act  of  bankruptcy, 
and  before  the  issuing  of  the  commission,  notwithstanding  he  sells 
them  after  the  issuing  of  the  commission,  and  after  a  provisional  as- 
signment, and  notice  from  the  provisional  assignee  not  to  sell  *.    In 


jfUter,  in  tret- 
pau. 


2b2.per  Holt,  Ch.  J. ;  and  see  2  £q.  Cas. 
Abr.  88 1 .  Coppingdale  v.  Bridgen,  2  Ken. 
542. 

■  Sadler  v.  Leigh,  4  Camph.  197. 

b  Price  V.  Helyar,  i  Bing.  597.  i  Moore 
St  P.  541.  S.  C  ;  and  see  Coopero.  Chitty, 

1  Ken.  895.  1  Bur.  20.  1  Blac.  Rep.  65. 
S.C.    Hitchin  (or  Kitchin)  v.  Campbell, 

2  Blac.  Rep.  827.  829.  8  WOs.  804. 
S.  C.  Aldridge  v.  Ireland,  1  Taunt  278. 
2  Cromp.  &  J.  84,  5.  Lasarus  o.  Waitb- 
ipan,  5  Moore,  818.  DiUon  v.  Edwards, 
2  Moore  &  P.  550.  Vaughan  o.  WiU 
kins,  1  Bam.  &  Ad.  870.  Carlisle  o.  Gar- 
land, 5  Moore  &  P.  102.  7  Bing.  298. 
S.  C.  Garland  v.  Cariisle,  10  Bing.  452. 
4  Moore  &  S.  24.  8  Tyr.  Rep.  705.  2 
Cremp.  &  M.  81.  S.  C.  in  Error.  Dillon 
V.  Langley,  2  Barn*  &  Ad.  181 ;  and  see 
id.  185.  (a.)    Young  v*  Marshallt  8  Bing. 


48.  1  Moore  &  S.  110.  S.  C  CitM6eld  «. 
Sunley,  4  Bam.  &  Ad.  87.  1  Ner.  &  M. 
668.  S.  C. ;  but  see  Umbrdl  o.  Mills,  I 
Blac  Rep.  205.  2  Cromp.  6b  J.  84,  6. 
S.  C.  cited.  Balme  v.  Hutton,  2  CnnDp. 
&  J.  19.  2  Tyr.  Rep.  17.  8.  &  mmbk 
conira.  The  judgment  however,  of  "te 
court  of  Exchequer,  in  the  latter  case^  was 
reversed,  on  a  writ  of  error,  by  a  majority 
of  the  judges  in  the  Exchequer  Chamber. 
8  Moore  ft,  S.  1.  9  Bing.  471.  1  Cfoop. 
Sl  M.  262.  2Tyr.  Rep.  620.  S.  C  4 
Bam.  &  Ad.  90.  (a.) 

°  Groves  v.  Cowham,  10  Bing.  5.  S 
Moore  &  S.  852.  6  Leg.  Obs.  458.  &  C. 

'Stead  V,  Gascoigne,  8  Taunt.  527. 
Batcbelor  «.  Vys^  4  Moore  &  S.  552; 
but  see  Same  v.  Same,  1  Moody  ft  R. 
881.  Sb  C  ann5.  conin, 

•  Smith  V.  Milks,  I  DumC  &  £.  475. 
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trover  by  the  assignees  of  a  bankrupt,  for  goods  taken  by  the  sheriff  Trover  againit 
under  an  execution,  it  appeared  that  the  goods  were  taken  about  the  gheriE  ^**"*"^ 
time  of  the  year  at  which  the  sheriffs  were  changed,  and  that  a  wit- 
ness, after  the  present  cause  was  set  down  for  trial,  saw  a  form  of  re- 
turn indorsed  on  the  writ,  which  had  never  been  returned :  This  form 
of  return  was  signed  by  the  defendant  as  sheriff;  and  it  was  ruled  at 
nisi  pritUy  to  be  sufficient  evidence  that  he  was  the  sheriff  who  exe- 
cuted the  writ ;  and  that  if  the  writ,  when  produced  at  the  trial,  had 
his  name  erased,  and  the  name  of  the  previous  sheriff  substituted,  it 
would  be  a  question  for  the  jury,  whether  the  substitution  was  made 
to  correct  a  mistake,  or  to  defeat  the  plaintiff  *. 

It  should  be  observed,  however,  that  by  the  statute  6  Geo.  IV.  c.  ExecutioM  «- 
16  ^.  "  all  executions  against  the  goods  and  chattels  of  any  bankrupt,  notice,  &c.  more 
"  band  fide  executed  or  levied  more  than  two  calendar  months  before  ^•"  ^^®  5^"- 

*^   ^  dar  monUif  be- 

**  the  issuing  of  the  commission,  shall  be  valid,  notwithstanding  any  forecommlnion, 
"  prior  act  of  bankruptcy  by  him  committed :  Provided  the  person  ^ 
*'  or  persons,  at  whose  suit  such  execution  shall  have  issued,  had  not 
**  at  the  time  of  executing  or  levying  the  same,  notice  of  any  prior 
"  act  of  bankruptcy  by  him  committed." 

But,  by  a  subsequent  clause  of  the  same  statute  S  "  no  creditor  Creditor  having 
"having  security  for  his  debt,  or  having  made  any  attachment  in  5ebt"not^or" 
"  London^  or  any  other  place,  by  virtue  of  any  custom  there  used,  of  <«>▼•  """^  **>*"> 
"  the  goods  and  chattels  of  the  bankrupt,  shall  receive,  upon  any 
"  such  security  or  attachment,  more  than  a  rateable  part  of  such 
**  debt,  except  in  respect  of  any  execution  or  extent  served  and 
"  levied  by  seizure  upon,  or  any  mortgage  of  or  lien  upon,  any  part 
"  of  the  property  of  such  bankrupt,  before  the  bankruptcy :  Pro-  Provifo  u  to 
*♦  vided,  that  no  creditor,  though  for  a  valuable  consideration,  who  SA^Q^'^dt. 
"  shall  sue  out  execution  upon  any  judgment  obtained  by  default,  fudt,  8k. 
"  confession,  or  nil  dicitf  shall  avail  himself  of  such  execution,  to  the 
*'  prejudice  of  other  fair  creditors,  but  shall  be  paid  rateable  with 
"  such  creditors."      Therefore,  where  A.  obtained  a  judgment,  by  To  what  catea 
confession  or  nil  dicitf  against  B.  and  issued  a  fieri  feunas,  under        "    »ppwt. 
which  B,*s  goods  were  seized,  and  whilst  the  goods  remained  unsold 
in  the^herifTs  hands,  B,  committed  an  act  of  bankruptcy,  on  which 
a  commission  was  issued,  and  the  sheriff,  af^er  notice  of  the  com- 
mission, sold  the  goods,  and  paid  over  the  propeeds  to  A,  it  was 
holden,  that  the  amount  might  be  recovered  from  the  sheriff,  by  the 

and  see  Hitcliin  v.  Campbell,  8  Blac.  Rep.  S44.|nt  Ld.  Tenterdefi^  Cb.  J. 

6S9.     Ward  v.  Clarke,  1  Moody  &  M.  ^  §  81.  and  see  tUt  49  Geo.  III.  e. 

497.  ji^  Ld.  TenUrden,  Cb.  J.  181.$  8. 

*  Wbitehouse  v.  Atlcinson, !!  Car.  &  P.  *  §  106. 
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assignee  of  B,  as  money  had  and  received  to  his  use  *.  And  an 
eution  on  a  final  judgment,  following  a  judgment  by  ml  dicU  in 
mmpsit,  was  holden  to  be  within  the  proviso  of  the  6  Geo.  IV*  c.  16. 
§  108.  although  there  was  no  concert  between  the  parties,  and  the 
judgment  was  obtained  before  the  act  came  into  operation  b. 

The  above  clause,  however,  only  applied  to  creditors  having  ae- 
curity  for  their  debts,  at  the  time  of  the  bankruptcy :  And  therefore, 
where  A.  having  a  debt  from  B.  secured  to  him  by  warrant  of  attor- 
ney, entered  up  judgment  by  rum  gum  informatuSf  issued  d^  fieri  factas^ 
and  took  from  the  sheriff  a  bill  of  sale  of  the  goods  seized,  and  B» 
having  soon  afterwards  become  bankrupt,  his  assignees  took  pos- 
session of  and  sold  the  goods  so  transferred  to  A.  who  brought  an 
action  of  trover  for  them,  the  court  held  that  he  was  not  a  creditor, 
having  security  for  his  debt,  within  the  above  statute,  and  that  he 
was  entitled  to  recover  <^.  So  where  judgment  was  entered  up  on  a 
warrant  of  attorney,  given  by  two  joint  traders,  and  a  fieri  fadas  is- 
sued, returnable  on  the  second  of  May ;  on  the  first  of  that  month, 
the  sheriff's  officer  received  from  the  defendant  the  money  directed  to 
be  levied ;  on  the  second  of  May ,  one  of  them  committed  an  act  of  bank- 
ruptcy, and  the  other  on  the  fifth ;  on  the  eleventh^  a  commission  of 
bankrupt  issued ;  and  on  the  nineteenth,  the  sheriff  paid  over  the  money 
to  the  execution  creditor ;  the  court  held,  in  an  action  by  the  assig- 
nees, that  such  creditor  was  entitled  to  retain  it,  not  being  a  creditor 
having  a  security  at  the  time  of  the  bankruptcy  ^.  And  it  seems  to 
be  now  settled,  by  the  above  and  other  cases,  that  where  goods  are 
taken  and  sold  by  the  sheriff,  before  an  act  of  bankruptcy,  under  a 
fieri  facias,  on  a  judgment  obtained  by  default,  confession,  or  nU 
dicitf  the  execution  creditor  is  entitled  to  the  proceeds,  though  they 
still  remain  in  the  hands  of  the  sheriff  ^  ;  and  even  though  the  act  of 
bankruptcy  was  committed  before  the  return  of  the  writ®.  In  the 
latest  case  upon  the  subject^,  where  the  sheriff,  under  a  fieri  facias^ 
upon  a  judgment  founded  on  a  warrant  of  attorney,  seized  at  eleven 


*  Notley  V,  Buck,  2  Man.  &  R.  68.  8 
Barn.  &  C  160.  S.  C 

^  Guming  v.  Weiiford,  6  Bing.  502.  4 
Moore  &  P.  238.  S.  C. 

'  Wymer  v.  Kemble,  6  Bam.  &  C. 
479.  9DowL  &  R.  511.  S.  C;  and  see 
Taylor  v.  Taylor,  5  Bam.  &  C.  892.  8 
DowL  &  R.  159.  S.  C.  /n  re  Waabboura,  8 
Barn.  &  C.  444.  2  Man.  &,  R.  874.  S.  C 
Godson  V.  Sanctuary,  4  Barn.  &  Ad.  255. 


1  Nev.  &  M.  52.  S.  C. 

^  MorUuid  V.  Pellatt,  8  Bam.  &  C  722. 
8Man.&R.  411.S.C. 

'  Higgins  c;.  M'Adam,  S  Younge  &  J« 
1.  Id,  16,  17,  18.  in  notis,  Foxo.  Bur. 
bridge,  H.  9  &  10  Geo.  IV.  K.  B.  S 
Younge  &  J.  18.  m  notis. 

'  Godson  o.  Sanctuary,  4  Bam.  &  Ad. 
265.  1  Nev.  &M.  52.S.  C. 
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o'clock  on  the  ISth  August^  ind  a  commission  of  bankrupt  isMed 
against  the  debtor  at  a  later  hour  of  the  ISth  October ^  in  the  same 
year,  and  the  sale  took  place  subsequently  to  the  issuing  of  the 
commission ;  it  was  holden  first,  that  the  seizure  was  a  levying^  with- 
in 6  Geo.  IV.  c.  16.  §  81 ;  secondly,  that  more  than  two  calendar 
months  had  elapsed  between  the  seizure  and  the  issuing  of  the 
commission;  and  thirdly,  that  the  108th  section  of  the  statute  ap- 
plied only  to  judgments  upon  which  execution  had  been  sued  out, 
and  seizure  made,  within  two  calendar  months  before  the  issuing  of 
the  commission,  and  not  to  any  case  protected  by  the  81st  section. 

And  now,  by  the  statute  1  W.  IV.  c.  7  •,  "  no  judinnent  signed,  By  strt.  I 

W  IV.  e  1 
**  or  execution  issued,  after  the  passing  of  that  act,  on  a  cognovit  s^^ 

**  actionem  signed  after  declaration  filed  or  delivered,  or  judgment 
by  default,  confession,  or  nihil  dicit,  according  to  the  practice  of 
the  court,  in  any  action  commenced  adversely,  and  not  by  coUu- 
"  sion,  for  the  purpose  of  fraudulent  preference,  shall  be  deemed  or 
^' taken  to  be  within  the  provision  of  6  Geo.  IV.  c.  16."**  This 
statute,  however,  does  not  extend  to  judgments  on  warrants  of  at- 
torney, though  given  without  collusion,  or  intention  of  fraudulent 
preference  «. 


u 


Having  considered,  in  a  preceding  Chapter  ^,  such  of  the  provisions  FhiTiaons  of 
of  the  Interpleader  act  *,  as  relate  to  the  property  in  money  or  goods,  jy^  ^  5g  t  q^ 
where  claims  are  made  by  different  parties,  one  of  whom  has  brought  ^^r  relief  of 
an  action  against  the  person  in  possession  of  them,  and  the  defendant 
does  not  claim  any  interest  therein  ;  it  may  here  be  proper  to  notice 
those  which  are  calculated  for  the  relief  of  sheriffs,  and  other  officers, 
in  execution  of  process  against  goods  and  chattels. 

Previously  to  this  statute,  if  the  property  of  goods  had  been  dis-  Relief  of  sherifi; 
puted,  which  frequently  happened,  on  a  commission  of  bankrupt,  &c.  j^^^^  by  ctIjuw" 
the  courts,  on  the  suggestion  of  a  reasonable  doubt,  would  have  pro-  ^"9  {i*"®  (<°i^ 
tected  the  sheriff,  by  enlarging  the  time  for  making  his  return,  till  the  turn, 
right  were  tried  between  the  contending  parties,  or  one  of  them  had 
given  him  a  sufficient  indemnity  ' :  The  rule  for  this  purpose  was  a 

*  $  7.  '  Semple  v.  Ld.  Newhaven,  M.  24  Geo. 
i»  §  106.  and  tee  4  Leg.  Obi.  805.  (i.)      III.  K.  B. ;   and  see  Wilaon  o.  Aldridge, 

Tidd  Prae.  9  Ed.  570. 1009,  10.  8  Mod.  815.     Tlmbrdl  o.  Milla,  1  Blac 

*  Crosfield  v.  Sunley,  4  Bam.  &  Ad.  Rep.  805,  6.     Sbawo.  Tunbridge^8  Blac. 
87.  1  Nev.  &  M.  668.  S.  C.  Rep.  1064.     Raines  v.  Nelson,  id.  1181. 

*  Chap.  XX.  p.  870,  &c.  Wheeler  o.  Bramab,  8  Campb.  340.  per 

*  1  &  8  W.  IV.  c.  58.  §  1,  &c.  Ld.   EUenbonntgh,  Ch.  J.     Keigbtley  v. 
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rule  to  shew  cause  *.  And  the  court  of  King's  Bench,  upon  the  ap 
plication  of  the  sheriff,  enlarged  the  time  for  his  making  a  return  to  a 
writ  of  fieri  facias^  upon  suggestion  of  a  reasonable  doubt,  whether 
the  goods  seized  under  the  writ  were  not  bound  by  an  extent  Khej* 
wards  issued,  at  the  suit  of  the  crown,  for  malt  duties,  for  the  pur* 
pose  of  inducing  the  plaintiff  to  go  into  the  court  of  Exchequer,  and 
there  contest  the  question  of  right  with  the  crown  in  a  more  eligible 
manner  than  in  that  court  ^.  So,  where  it  appeared  by  afidamt  that 
writs  of  extent  and  fieri  fixctas  had  been  issued  on  the  same  day,  the 
court  of  King's  Bench,  for  protecting  the  sheriff,  refused  to  allow  a 

9 

venditioni  exponas  to  be  issued,  on  the  return  of  the  fieri  fadas,  to 
compel  him  to  sell  the  goods  under  it^.  So,  where  a  bankrupt 
brought  one  action,  and  his  assignees  another,  against  the  sheriff,  the 
court  allowed  the  latter  to  pay  the  money  levied  into  court,  and  stayed 
the  proceedings,  until  the  trial  of  an  issue  between  the  bankrupt  and 
his  assignees  ^.  And  in  general,  when  an  action  was  brought  against 
the  sheriff,  by  the  assignees  of  a  bankrupt,  for  taking  goods  in  execu- 
tion after  a  bankruptcy,  the  courts  would  assist  the  sheriff,  by  stay- 
ing the  proceedings  until  he  was  indemnified,  on  proper  and  equitable 
terms  ® :  and,  in  one  case  ^,  the  terms  imposed  by  the  court  of  King's 
Bench  were,  the  sheriff's  paying  over  the  money  levied  to  the  assig- 
-  nees,  with  the  costs  of  the  action  up  to  that  time,  being  allowed  his 
poundage^  and  the  expenses  incurred  in  the  execution.     Biit  the  costs 

B\rch,id.  b9S,perJjd.  EUenbonmglhCh.J,  <>  Jones  e.   Perry,   T.  21    Geo.  IIL 

Barnard  v.  Leigh,  1  Stark.  Ni.  Pri.  45.  per  K.  B. 

U.EUenbortmghfCh.J,  Ledbury  c. Smith,  '  M<George  v.   Birch,  4  Taunt  586. 

1  Chit  Rep.  294.   Rex  v.  Sheriff  of  Devon,  King  v.  Bridges,  7  Taunt  294.  1  Moore^ 

id.  643.      Etchels  o.  Lovatt,  9  Price  54.  43.  S.  C.   Probinia  v,  Roberts,  1  Chit  R. 

Burr  V.  Freethy,  1  Bing.  71.     Bemasconi  577.  Id.  643.  (a.)  Anon.  2  Chit  R.  204. 

V,  Fairbrother,  7  Bam.  &  C.  379.  Beavan  Venables  o.  Wilks,  4  Moore»  S89.    fieiw 

V.  Dawson,  6  Bing.  566.  4  Moore  Sc  P.  nascoDiv.  Fairbrother,  7  Bam.  &  C.879. 

S87.   S.  C.      Ibberson  v,  Dicas,  1  Leg.  Beayan  v.  Dawson,  6  Bing.  566.  4  Moore 

Obs.  109.  per  LUOedale,  J.  Same  v.  Same,  &  P.  387.  S.  C    Ibberson  o.  Dicas,  I 

id.  898.  per  Taunton,  J.     Solan  v.  Ran-  Leg.  Obs.  109.  per  LUtledaky  J.  Same  v. 

dall,  id.  159.  per  Liitledate,  J.     Anon.  2  Same,  id.  398.  ;wr  Taunton,  J.     Solan  v. 

Leg.  Obs.  834.  per  Taunton,  J.  Randall,  id.  159.  per  Uttledale,  J.  Aaon. 

*  Ledbury  V.  Smith,  1  Chit  R.  294.  2  Leg.  Obs.  334.  per  Taunton,  J.;  hut 
b  Wells  V.  Fickman,  7  Dumf.  &  E.  see  Butler  o.  Butler,  1  East,  338.    Fftrker 

174.     Thurston  v.    Thurston,  1  Taunt       v.  Pistor,  3  Bos.  &  P.  288.     Hartley  v. 
120.  atxord.  Stead,  8  Moore,  466.     Colley  v.  Hsrdy, 

*  Anon.  1  Chit  Rep.  643.  o. ;  and  see       5  Man.  &  R.  123. 

Anon.  2  Chit  R.  390.     Swain  v.  Mor-  '  Probinia  v.  Roberts,  1  Chit  K  577; 

land,  Gow,  39.  1  Brod.  &  B.  370.  S.  C.       and  see  id.  643.  a. 
Rex  V.  Cooke,  1  M'Oel.  &  Y.  196. 
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of  applying  to  the  court,  for  enlarging  the  time  for  making  his  re- 

tum»  were  not  in  general  allowed  hiro  K 

Ki  length,  by  the  above  statute  ^  reciting  that  whereas  difficulties  RcHef  of  theriC 

,  •         /.  '     ^  -a  -»    1  ■n*^  otJ»^  o^- 

sometimes  arose  in  the  execution  of  process  agamst  goods  and  chat-  ficen,  in  exeeu- 
tels,  issued  by  or  under  the  authority  of  the  courts  therein  mentioned,   ^^.  of  P^ceM 

•^      ^  ^  agaiDtt  goods 

by  reason  of  claims  made  to  such  goods  and  chattels  by  assignees  of  and  chattela,  by 
bankrupts^  and  other  persons,  not  being  the  parties  against  whom  ty '  ^  5g.  £  a. 
such  process  issued,  whereby  sheriffs  and  other  officers  were  exposed 
to  the  hazard  and  expense  of  actions,  and  it  was  reasonable  to  afford 
relief  and  protection  in  such  cases,  to  such  sheriffs  and  other  officers ; 
it  is  enacted,  that  *'  when  any  such  claim  shall  be  made  to  any  goods 
'*  or  chattels  taken,  or  intended  to  be  taken,  in  execution  under  any  such 
*'  process,  or  to  the  proceeds  or  value  thereof,  it  shall  and  may  be 
''  lawful  to  and  for  the  court  from  which  such  process  issued,  upon 
*'  application  of  such  sheriff  or  other  officer,  made  before  or  after  the 
return  of  such  process,  and  as  well  before  as  after  any  action 
brought  against  such  sheriff  or  other  officer,  to  call  before  them,  by 
*'  rule  of  court  <^,  as  well  the  party  issuing  such  process,  as  the  party 
*'  making  such  claim ;  and  thereupon  to  exercise,  for  the  adjustment 
*<  of  such  claims,  and  the  relief  and  protection  of  the  sheriff  or  other 
'*  officer,  all  or  any  of  the  powers  and  authorities  thereinbefore  con- 
^*  tained,  and  make  such  rules  ^  and  decisions  as  shall  appear  to  be  just, 
"  according  to  the  circumstances  of  the  case ;  and  the  costs  of  all 
"  such  proceedings  shall  be  in  the  discretion  of  the  court." 

This  statute  was  intended  to  afford  relief  and  protection  to  sheriffs  iDtention  of  thli 
and  other  officers,  acting  in  the  execution  of  process  against  goods  ^*"^«Dt  o?" 
and  chattels ;  and  in  arranging  the  decisions  thereon,  it  may  be  pro-  decisions  there- 
per  to  consider,  1st,  in  what  cases  the  courts  will  or  will  not  relieve 
the  sheriff;  Sdly,  the  proceedings  thereon,  when  the  adverse  parties 
do  or  do  not  appear ;  and  ddly,  the  costs  of  such  proceedings.     The  Iq  what  cases 
statute  extends  to  all  cases  where  any  claim  is  made,  to  (roods  or  *f.  *^*"J  ^^ 

''  °  rebeve  the 

chattels  taken,  or  intended  to  be  taken,  in  execution,  under  any  sheriff. 
process  issued  by  or  under  the  authority  of  any  of  his  majesty's 
courts  of  law  at  Wezimxiaier^  or  the  court  of  Common  Pleas  of  the 
county  palatine  of  LanccLster,  or  the  court  of  Pleas  of  the  county  pa- 
latine of  Durham,  And  the  courts  will  relieve  the  sheriff,  under  the 
above  statute,  in  the  case  of  a  conflicting  claim  on  property  seized 

*  Rez  o.  Coolce,  1  M'CleL  &  Y.  198,  ^  For  niles  of  court  on  tliis  statute^ 

9.  ;  and  see  Tidd  Pnc.  9  Ed.   1017,  see  Append,  to  Tidd  Sup.  188S,  p^  Stt, 

18.  &c 

t>  l&8W.IV.c.d8.§6. 
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In  wUat  not. 


by  him,  though  that  claim  be  only  of  a  iien  on  the  ^perty  *.  The 
circumstance'  of  the  goods  seized  being  in  the  possession  of  a  stran- 
ger, and  not  of  the  defendant,  against  whom  the  execution  issued, 
does  not  prevent  the  sheriff  from  applying  to  the  court,  under  tbe 
above  act  \  .  So,  if  an  execution  creditor  abandon  his  process  against 
goods  seized  under  a  Jieri  facias^  in  favour  of  a  claimant,  the  sheriff 
has  still  a  right  of  coming  to  the  court,  even  afler  the  goods  are 
sold  ®.  And  it  is  not  necessary  for  the  sheriff  to  apply  to  the  dif- 
ferent parties  for  an  indemnity,  before  he  applies  to  the  court  under 
the  interpleader  act^  ;  nor  is  he  bound  to  accept  an  indemnity  from 
the  execution  creditor  * :  And  he  need  not  wait  till  an  action  is 
brought  against  him,  before  he  applies  to  the  court  for  relief.  But 
the  court  will  not  give  relief  to  the  sheriff,  unless  an  actual  claim 
appears  to  have  been  made^:  Giving  notice  of  a  Jiat  in  bankruptcy 
having  issued,  is  not  equivalent  to  a  claim  by  the  assignees  to  the 
goods  sold  K.  And  in  order  to  entitle  the  sheriff  to  relief,  it  roust 
not  only  appear  that  the  claim  has  been  made,  but  also  that  there 
has  been  something  done  under  it,  on  the  part  of  the  alleged  claim- 
ants, which  shews  that  they  intend  to  enforce  their  claims  against  the 
property  seized  ^.  It  is  also  said,  that  before  the  sheriff  applies  to 
the  court  for  relief,  he  is  bound  to  inquire  into  the  nature  of  the 
claims  set  up  by  the  adverse  parties '. 

The  interpleader  act  does  not  apply  to  claims  in  equity  ^ :  And 
where  the  sheriff  had  levied  under  a  Jieri  facias,  and,  while  in  pos- 
session, he  received  notice  that  other  writs  of  execution  had  been 
issued  against  the  defendant's  goods,  and  that  the  first  execution 
creditor  was  not  entitled  to  the  whole  proceeds  of  the  levy,  the 
court  held  that  the  sheriff  was  not  entitled  to  relief  under  the  above 
statute  K    So,  where  the  sheriff  had  seized  goods  in  execution,  which 


*  Ford  0.  Baynton,  I  DowL  Rep.  857. 
4  Leg.  Obs.  126.  &  C.  jter  Taunton,  J. 

^  Allen  V.  Gibbon,  2  DowL  Rep.  292. 

*  Baynton  v.  Harvey,  8  Dowl.  Rep. 
844. 

^  Crotsly  V,  Ebera,  1  Har.&  W.  216. 

*  Levy  9.  Champneys,  2  DowL  Rep. 
454.  8  Leg.  Obs.  286.  S.  C.  per  Parke,  J. 

'  Green  v.  Brown,  8  DowL  Rep.  887. 
Smith  V.  Bowell,  9  Leg.  Oba.  848.  S.  C. 
per  PeUteton^J. 

>  Bently  v.  Hook,  2  DowL  Rep.  889. 
2  Cromp.  &  M.  426.  4  Tyr.  Rep.  229. 
S.  C ;  and  see  Parker  p.  Unnett,  2  DowL 


Rep.  562.  jKT  Pattemn,  J. 

1^  Isaac  V.  SpilabAry,  10  Bing.  8. 8  Moore 
ft,S.  841.  2DowLRep.211.  6Lcg.0fat. 

458.  s.  a 

*  Bishop  V.  Hinxman,  2  DowL'Repi 
166. 

^  Sturgesa  o.  Claude,  1  DowL  Rep. 
505.  per  PaUetcm,  J. ;  and  tee  Holnes 
V.  Mentze,  5  Nev.  8l  M.  568.  4  Ad.  & 
£.  127.  4  DowL  Rep.  800.  11  Leg. 
Obt.  188.  a  C. 

^  Salmon  v»  James,  1  DowL  Rep.  30A. 
Anon.  4  Leg.  Obs.  141.  S.  C.|wr  Taa^ 
ton,  J. ;  and  tee  Day  «.  Waldoek*  1  DowL 
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were  under  a  distress  for  rent  doe  to  the  landlord,  the  court  rerused 
to  grant  him  relief,  though  he  had  applied  for  indemnity  to  the  exe^ 
cution  creditor,  which  had  been  refused^.  But  where  the  sheriff^ 
having  seized  goods  under  a  Jierifacitis,  received  notice,  before  sale, 
of  the  landlord's  claim  for  rent  in  arrear,  and  afterwards  of  a  Jlaf  of 
bankruptcy,  the  court  held  that  the  assignees  were  entitled  to  the 
goods,  the  landlord  not  having  made  a  distress  for  his  rent  \  If  a 
claim  be  made  by  a  person  as  partner  of  the  defendant,  on  property 
seized  by  the  sheriff,  the  court  will  not  grant  relief  to  the  latter,  un- 
der the  interpleader  act,  but  will  compel  the  plaintiff  to  indemnify 
himf  if  he,  deny  the  partnership  <'.  ^ 

A  sheriff  is  not  entitled  to  relief,  under  the  above  act,  where  he 
has  paid  over  the  proceeds  of  the  execution  to  the  judgment  cre- 
ditor^, though  he  had  no  notice  of  any  claim  until  after  he  had  paid 
over  the  money  *,  or  though  he  may  be  willing  to  bring  a  similar 
amount  into  court ';  i^or  is  he  so  entitled,  where  he  has  delivered  up 
part  of  the  goods  to  the  claimant  s.  ^d  where  it  appears  that  the 
under-sheriff  is  the)plaintiff  in  the  action,  in  which  the  writ  of  execution 
has  been  issued  and  executed^  the  court  will  not  interfere  to  relieve 
the  sheriff  under  the  act,  although  the  sheriff  himself  swears,  in  the 
usual  way,  that  he  does  not  collude  either  with  the  execution  cre- 
ditor, or  the  claimant  whom*  he  seeks  to  bring  before  the  court,  fi>r 
the  adjustment  of  their  respective  claims  on  the  property  seized  \ 
So  where  the  sheriff,  or  his  under-sheriff,  is  placed  in  circumstances 
which  give  him  an  interest  on  either  side,  the  court  will  not  relieve 
him  K  And  where  a  sheriff  applied  for  relief,  and  it  appeared  that 
he  had  been  guilty  of  neglect,  the  court  renised  to  relieve  him  from 
any  liability  occasioned  thereby  K 

Rep.  628.  6  Leg.  Obs.  427,  8.  S.  C.  per  Rep.  S£9.  2  Cramp.  M.  &  R.  289.  S.  C. 

Parke,  J.  '  Inland    (or  Ireland)  v.    ButheD»  5 

"  Haythornv.  Buah,2DowLRep.641.  DowL  Rep.  147.    2  Har.  &  W.  118.  12 

2  Cromp.  &  M.  689.  S.  C.  Leg.  Obs.  245.  S.  C. 

^  Gethin  v.  Wilks,  2  DowL  Rep.  189.  ■  Braine  v.  Hunt,  2  DowL  Rep.  891. 

6  Leg.  Obs.  287.  S.  C.  per  Taunton,  J.  4  Tyr.  Rep.  248.    2  Cramp.  &  M.  418. 

'  Holmes  v,  Mentze,  4  DowL  Rep.  S.  C. 

800.   5  Nev.  &  M.  668.    4  Ad.  &  £.  ^  Ostler  o.  Bower,  4  DowL  Rep.  606. 

127.   1  Har.  &  W.  606.    1 1  Leg.  Obs.  1  Har.  &  W.  668.  1 1  Leg.  Obs.  278,  4. 

188.  S.  C  S.  C.  per  Patteson,  J. 

*  Anderson  v.  Calloway,  1  Cromp.  dt  M.  '    '  Dudden  (or  Duddin)  v.  Long,  1  Bing. 

182.  1  DowL  Rep.  686.  &  C  Chalon«.  K.  R.  299.    1  Scott,  281.   8  DowL  Rep. 

Anderson,  8  Tyr.   Rep.  287 ;  and  see  189.  S.  C. 

Derereux  v.  John,  1  DowL  Rep.  646.  6  ^  Brackenbury  v,  Laurie^  8  DowL  Rep. 

Leg.  Obs.  481.  S.C*  per  Parke,  J.  180. 

«  Scott  V.  Lewis,  1  Gale,  204.  4  DowL 
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At  what  time. 


The  application  by  the  sheriff  for  relief  under  the  sixth  section  of 
the  act,  must  be  made  to  the  court  out  of  which  the  execution  issued ; 
or,  if  the  process  issued  out  of  different  courts,  directed  to  the 
same  sheriff,  the  latter  must  apply  for  relief  to  the  respective  courts 
out  of  which  the  process  issued  \  And  it  cannot  be  made,  as  under 
the  first  section,  to  a  judge  at  chambers  \  But  after  the  rule  has 
been  granted  by  the  court,  cause  may  it  seems  be  shewn  at  cham- 
bers ^  It  is  also  a  rule,  that  if  a  sheriff  wish  to  obtain  relief,  be 
must  come  to  the  court  promptly  ^,  or  in  a  reasonable  time  after  he 
has  notice  of  the  claim  ^ :  And  if  a  sheriff  receive  notice  on  the  £d 
January f  of  a  claim  of  goods  seized  by  him  under  a  firi  facias^  he 
will  not  be  entitled  to  relief  under  the  interpleader  act,  unless  he 
come  to  the  court  in  Hilary  term  ^  But  a  late  application  will,  un- 
der circumstances^  be  allowed  ^  And  it  has  been  holden  that  a  she- 
riff is  early  enough  in  his  application,  if  he  come  to  the  court  within 
eleven  days  after  notice  of  an  intended  claim  s.  So,  if  a  sherifl^  who 
has  seized  goods  under  a  Jieri  facias,  receive  notice  of  an  intended 
jSat  of  bankruptcy  against  the  defendant,  he  will  be  entitled  to  re- 
lief under  the  interpleader  act,  if  he  come  to  the  court  on  the  second 
day  of  the  term  after  the  assignees  are  appointed  \  But  the  court 
refused  to  give  a  sheriff  relief  under  the  interpleader  act,  where  a 
fori  facias  had  been  delivered  to  him  tibo  months  before  notice  of 


*  Bragg  o.  Hopkins,  2  Dowl.  Rep.  151. 
6  Leg.  Obi.  iS,S.  Cper  Pattesotiy  J. 

^  Shaw  V.  Roberts,  2  Dowl.  Rep.  25. 
6  Leg.  Obs.  444,  5.  S.  C  bracken- 
bury  v.  Laurie,  S  Dowl.  Rep.  180.  per 
AUerton,  B.  Smith  v.  Wheeler,  1  Gale^ 
16.  8  DowLRep.  431.  9  Leg.  Obs.  318. 
S.  C.  Powder  v.  Lock,  4  Nev.  &  M. 
852,  3,  pdr  Ld.  Denman,  Cb.  J.  Beames 
V.  Cross,  4  Dowl.  Rep.  122.  Hailey  o. 
Disney,  1  Hodges,  189. 

'  Poweler  v.  Lock,  4  Nct.  &  M.  852,^ 
S.  per  Ld.  Denman,  Ch.  J.  Beames  v. 
s  Cross,  4  DowL  Rep.  122.  Hailey  (or 
Haines)  v.  Disney,  1  Hodges,  189.  2 
Scott,  183.  S.  C.  ;xr  Goielee,  J. ;  and  see 
Matthews  v,  Sims,  (or  SiD),  5  DowL  Rep. 
234.  13  Leg.  Obs.  189.  &  C ;  but  see 
Shaw  V.  RoberU,  2  DowL  Rq>.  25.  6 
Leg.  Obs.  444,  5.  S.  C.  Brackenbury  v. 
Laurie,  3  DowL  Rep.  ISO,  per  Aldenony 
B.      Smith  V,  Wheeler,   1  Gale,  15.  3 


DowL  Rep.  431.  9  Leg.  Obs.  318.  S.  C. 
contra, 

*  Devereux  v.  John,  1  DowL  Rep.  548. 
Cooke  V.  Allen,  1  Cromp.  A  M.  542.  S 
Tyr.  Rep.  586.  2  DowL  Rep.  11.6  Le^. 
Obs.  221.  S.  a  Dixon  v,  Eosdl,  2 
DowL  Rep.  621 ;  and  see  Biaine  o.  Huot. 
4  Tyr.  Rep.  243.  Alemore  t>.  Adeane^  S 
DowL  Rep.  498.  10  Leg.  Obs.  12, 1S.&C. 

*  Ridgway  v.  Fisher,  3  DowL  Repu  667. 
1  Har.  8l  W.191.  10  Leg.  Obs.  136.  &C: 
per  fFUUamt,  J. 

'  Dixon  V.  EnsdU,  2  DowL  Rep.  621  ; 
and  see  Barker  v,  Phipson,  3  DowL  Repu 
590.    1  Har.  &  W.  191.    10  Leg.  Obs. 

136, 7.  s.  a 

■  Skipper  v.  Lane,  2  DowL  Rep.  784w 
4  Moore  &  S.  283.  S.  C ;  andseeDizoa 
V,  Ensell,  2  DowLRep.  621. 

»  Barker  v.  Phipson,  3  DowL  Rep. 
690.  I  Har.  &  W.  191.  10  Leg.  Obs. 
13^  7.  S.  C. 
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9ijiat  having  issued  against  the  defendant,  and  no  reason  was  assigned 
for  the  delay  in  the  execution  *. 

The  affidavit  in  support  of  the  application,  should  state  the  seizure  Affidavit  in  «up- 

port  of  ftpplicft" 

of  the  goods  hy  the  sheriff  under  the  execution,  and  that  he  had  re-  tion. 
ceived  notice  of  the  claim  from  the  party  or  parties  by  whom  it  was 
made  ^ :  and  where  there  is  delay,  or  any  circumstance  to  be  ac- 
counted for,  the  sheriff  must  make  a  special  affidavit^  stating  the 
facts ;  and  no  supplemental  affidavit  will  be  allowed,  when  cause  is 
shewn  against  the  rule  ^.  It  does  not  seem  to  be  necessary  for  the 
sheriff  in  his  affidavit  to  deny  collusion,  in  order  to  obtain  relief 
under  the  above  act^;  nor  to  state  that  an  application  has  been 
made  to  the  execution  creditor,  or  to  the  claimant,  for  an  indem- 
nity ".  Where  the  sheriff  obtains  a  rule  for  relief,  the  claimants  may 
appear,  without  taking  office  copies  of  the  affidavits  on  which  the 
rule  was  obtained ' :  and  affidavits,  on  shewing  cause,  are  in  time, 
if  sworn  at  any  time  before  cause  is  shewn  s.  A  claimant  called 
upon  by  a  rule  under  the  interpleader  act,  to  come  in  and  state  his 
claim,  must  give  the  particulars  upon  his  affidavit,  to  enable  the 
court  to  decide,  even  whether  he  is  to  be  made  a  party  to  an  issue  \ 
And  when  the  sheriff  applies  to  the  court  for  relief  under  the  above 
act,  no  one  has  a  right  to  be  heard  against  the  rule,  unless  he  is 
called  upon  thereby,  though  he  is  in  fact  a  claimant ' :  and  if  he  be 
called  on  in  one  character,  he  cannot  appear  in  another  ^  But 
where  a  rule  nisi  had  been  obtained,  under  the  interpleader  act,  and 
the  defendant  afterwards  became  a  bankrupt,  his  assignees  were  ad- 
mitted as  parties  to  the  rule  K 


*  Lashmar  v.  Garingbold,  8  Har.  & 

W.  87. 

^  Nortbcote  v.  Beauchamp,  1  Moore  Bl 
S.I58. 

*  Cooke  V.  Allen,  1  Cromp.  &  M. 
642.  8  Tyr.  Rep.  586.  2  Dowl.  Rep.  1 1. 
S.C. 

'  Donniger  o.  Hinxman,  {or  Hinksman,) 
2  Dovl.  Rep.  424.  7  Leg.  Obs.  262.  S.  C. 
per  LitUedaley  J.  Dobbins  v.  Green,  2 
DowL  Rep.  609.  8  Leg.  Obs.  307.  S.  C 
per  PaUesont  J.  Boond  v.  Woodall,  1 
Tyr.  &  G.  11.  2  Cromp.  M.  &  R.  601. 
Bond  V.  Woodball,  4  DowL  Rep.  851.  II 
Leg.  Obs.  374,  S/C ;  but  see  Anderson 
V,  Calloway,  1  Cromp.  &  M.  182.  1 
Dowl.  Rep.  636.  S.  C.     Cooke  v.  Allen, 


1  Cromp.  8l  M.  542.  8  Tyr.  Rep.  586.  2 
Dowl.  Rep.  II.  6  Leg.  Obe.  221.  S.  C. 
tefnbm  controm 

•  Wills  V.  Popjoy,  10  Leg.  Obs.  12. 
per  WiBiamSt  J* ;  but  see  Levy  i;.  Champ- 
neys,  2  Dowl.  Rep.  454.  8  Leg.  Obs. 
288.  S.  C.  per  Parke,  J.     Jnte,  576,  7. 

'  Mason  v.  Redsbaw,  2  DowL  Rep. 
595. 

'  Braine  v.  Hunt,  2  Dowl.  Rep.  391. 

^  Powell  (or  Poweler)  v.  Lock,  I  Har. 
&  W.  281.  3  Ad.  &  K  315.  4  Nev.  & 
M.  852.  S.  C. 

^  Clarke  v.  Lord,  2  Dowl.  Rep.  56. 
Excheq. 

k  Kirk  V.  Oark,  4  Dowl.  Rep.  363.  1 1 
Leg.  Obs.  436.  &  C. 
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Proceedings  on 
appearance  of 
parties. 


By  action,  or 
feigned  issue. 


Staying  pro* 
cebdings  against 
sheriff  &c. 


Barrinff  claim, 
when  chimant, 
or  execution 
creditor,  does 
not  appear. 


In  the  exercise  of  the  powers  and  authorities  given  by  the  act, 
if  the  parties  appear,  the  court  will  either  discharge*  the  rule,  in 
which  case  the  sheriff  is  entitled  to  a  reasonable  time  to  return  the 
writ,  before  an  atta/chmeiit  can  issue  * ;  or  they  will  order  the  ques* 
tion  of  property  to  be  tried  in  an  action^  or  on  one  or  more  feigned 
issue  or  issues,  and  direct  which  of  the  parties  shall  be  jdaintifr  or 
defendant  on  such  trial  ^ ;  or,  with  the  consent  of  the  plaintiff  and  party 
making  the  claim,  their  counsel  or  attomies,  the  court  wiU  dispose 
of  the  merits  of  their  claims,  and  detertnine  the  same  in  a  summary 
manner  <2,  On  an  api^cation  by  the  sheriff  for  relief,  the  court,  if 
there  be  any  doubt,  will  not  try  the  merits  of  the  respective  claims 
upon  affidavit  ^  ;  but  direct  the  same  to  be  tried  in  an  action  against 
the  sherifl^  or  by  a  feigned  issue  ® ;  in  which  the  claimant  should  it 
seems  be  the  plaintifi)  and  die  execution  creditor  the  defendant '. 
And  the  court  will,  in  such  case,  order  the  proceedings  against  the 
sheriff  to  be  stayed,  until  the  trial  of  the  action  or  feigned  issue ; 
and  in  the  mean  time,  give  such  directions  respecting  the  sale  of  the 
goods,  and  application  of  the  proceeds  or  value  thereof,  as  shall  appear 
to  be  just,  according  to  the  t;ircumstances  of  the  case.  And  where,  in 
an  issue  under  the  interpleader  act,  the  declaration  states  that  **  di- 
vers goods  and  chattels"  were  seized  under  ajieri  facias,  and  avers 
that  "  the  said  goods  and  chattels"  were  the  property  of  the  jdain- 
tiff,  unless  the  plaintiff  prove  that  the  whole  of  the  goods  belong  to 
him,  the  defendant  will  be  entitled  to  a  verdict ' ;  but  it  .seems  that 
if  part  of  the  goods  belong  to  the  plaintiff,  the  judge  will  ask  the 
jury  to  find  specially  s. 

When  an  adverse  claim  is  set  up  to  goods  seized  by  the  sheriff, 
and  the  latter  applies  to  the  court  for  relief,  and  the  adverse  party 
does  not  appear  to  support  his  claim,  the  court  will  bar  his  claim 
as  against  the  sheriff^.     So,  where  the  execution  creditor  does  not 


*  Rex  V.  Sheriff  of  Hertfbrdsfaiye,  6 
DowL  Rep.  144.  8  Har.  &  W.  ISS.  18 
Leg.  Obs.  244,  6.  S.  C 

**  Badcock  v.  Beaucbamp,  S  Leg.  Obs. 
66.  8  Bing.  86.  S.  C  cited.  Parker  o. 
Booth,  1  Moore  &  S.  156.  8  Bug.  65. 
S.  C.  NorOicote  v.  Beaucfaarap,  1  Moore 
&  S.  158.  8  Bing.  86.  S.  C.  Barker  v. 
Dynes  1  I^owl.  Rep.  169.  S  Leg.  Obs. 
810.  S.  C.  Slowman  v.  Back,  S  Bam.  8l 
Ad.  lOS ;  and  for  the  form  of  the  pile,  see 
Parker  v.  Booth,  1  Moore  &  S.  156.  8 
Bing.  85.  S.  C.  Append,  to  Tidd  A^ 


1883,  pu  8S8,  &c 

*  Ford  o.  BayntOD,  1  DowL  Rep.  S57. 
Curlewis  o.  Pocock,  5  DowL  Repw  881. 

'  Bramidge  «.  Adshead,  8  DowL  Rep, 
59. 

*  AUen  r.  Gibbon,  8  DowL  Rqi.  892. 
f  Biamidge  p.  Adshead,  8  DowL  Rep. 

59.  Bentky  v.  Hook^  4  Tyr.  Rep.  88S. 

■  Morewood  v.  Wilkes,  6  Car.  &  P. 
144. 

^  Bowdkr  o.  Smith,  1  DowL  Rep.  417. 
4  Leg.  Obs.  187.  &  C.  PerUiw  (or  Par- 
kins)  V.  Bentos,  {ot  Bvrton,)  S  ly.  Rep^ 
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appear  to  support  his  execution,  his  claim  may  be  barred,  as  against 
a  third  person  claiming  the  goods  *.  But  where  an  execution  cre^ 
ditor  does  not  appear,  on  being  served  with  a  sheriff's  rule,  the 
court  cannot  bar  his  claim,  as  between  him  and  another  execution 
creditor  ^  And  if  an  execution  creditor  abandon  his  process  against 
certain  goods  seized  under  a  fieri  facku^  in  favour  of  the  claimant, 
the  sheriff  has  stiU  a  right  to  shew,  in  an  action  against  him,  that 
the  goods  were  the  property  of  the  defendant  ^ 

The  costs  of  proceedings,  under  the  interpleader  act,  are  declared  Costiof  pro- 
thereby  to  be  in  the  discretion  of  the  court ;  and  in  what  manner  this  terpl^ler'iict. 
discretion  has  been  exercised,  will  appear  by  the  following  decisions* 

As  the  sherifi^  previously  to  the  above  act,  was  not  allowed  his  When  allowed, 
costs  of  applying  to  the  court  for  enlarging  the  time  to  make  his 
return  ^,  so  neither  is  be  entitled  by  that  act  to  his  costs  of  the 
application  for  relief*.  And  the  court  will  not,  under  the  inter- 
pleader act,  allow  the  sheriff  his  costs  incurred  by  keeping  posses- 
sion, in  consequence  of  a  party  refusing  to  consent  to  a  judge  at 
chambers  making  an  order  in  the  case ;  no  authority  for  that  pur- 
pose  being  given  by  the  act  ^  But  where  a  claimant  abandons  his 
claim  after  an  application  under  the  interpleader  act,  and  after  an 
issue  directed  by  the  court,  the  sheriff  is  entitled  to  his  costs  from 
the  time  of  directing  the  issue,  and  of  the  application  for  those 
costs  9.  So,  where  an  execution  creditor  appeared  under  the  inter- 
pleader act,  and  consented,  with  the  claimant,  that  the  sheriff  should 
sell  the  goods,  and  that  their  produce  should  abide  the  event  «f  an 


or  not,  to  sheriiC 


51.  2  DowL Rep.  108.  6Leg.  Otw.  478. 
S.  C.     Towgood  V,  Morgan,  S  Tyr.  Rq». 

52.  (a.)  ;  and  see  Field  v.  Cope,  2  Tyr. 
Rep.  458.  2  Crompu  &  J.  480.  1  DowL 
Rep.  567.  S.  C. 

■  Ford  o.  Dillon,  {or  Dilly,)  2  Nev.  & 
M.  662.  5  Bam.  &  Ad.  885»  a  C. 

^  Donniger  v.  Hinxnwn,  2  DowL  Rep. 
424.  7  Leg.  Obt.  252.  8.  C  jxr  JUttfe- 

*  Baynton  v.  Haivey,  3  DovL  Rep. 
844. 

*  Rex  v.  Cooker  1  M^OeL  &  T.  198, 
9. ;  and  see  Tidd  Proc.  9  Bd.  1017, 18. 
AfOe,  574»  5. 

*  Badeock  «.  Beaudiamp,  8  Leg.  Ofafc 
66.  8  Bing.  98.  &  C.  cited.  FSvker  o. 
Booth,  1  Moore  &  &  156.  8  Bing.  85. 
S.  C.     Nortbcote  (or  Northcoit)  v.  Beau* 


cbamp^  1  Moore  &  S.  158.  8  Bing.  86. 
9.  C.  Bariier  o.  Dynea,  1  DowL  Rep, 
169.  8  leg,  Obt.  810.  &  C  Bowdkr  o. 
Smith,  1  DowL  Rep.  417.  4  Leg.  Obs. 
187.  S.  C.  Field  v.  Cope,  2  Tyr.  Rep. 
458.  2  Cromp.  &  J.  48a  1  DowL  Rep. 
567.  S.  C.  Oram  v.  Sheldon,  8  DowL 
Rtp.  640.  1  Hodges,  92.  &  C.  Aimi- 
tage  V.  Potter,  1  Har.  &  W.  208.  Weft 
0.  Rotherham,  2  Kng.  N.  R.  527.  2 
Scott,  802.  1  Hodge%  461.  &  C  Bes* 
wick  V,  Thomaa,  5  DowL  Rqfi.  458. 

'  Clarke  o.  Chetwode,  4  DowL  Rep. 
685.  11  Leg.  Obt.  404,  5.  S.  C.  |wr 
PaUaofiyZ. 

'  Scalet  v.  Saigeton,  4  DowL  Rep.  281. 
11  Leg.  Obt.  118,  19.  S.  C;  and  see 
Same  v.  Same^  3  DowL  Rep.  707.  J  0  Leg. 
Obs.  285.  S.  C. 
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by  execution 
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When  claim  is 
abandoned. 


issue  to  be  tried^  but  subsequently  abandoned  his  claim,  the  court 
compelled  him  to  pay  the  sheriff  the  costs  of  selling  the  goods*. 
Where  there  had  been  great  delay  however,  on  the  part  of  the  she- 
riff, in  applying  to  the  court,  in  consequence  of  negotiations  between 
the  parties,  and  the  execution  creditor  afterwards  abandoned  his  claim, 
the  court  ordered  each  party  to  pay  his  own  costs  \ 

An  execution  creditor,  served  with  a  sheriff's  rule  under  the  inter- 
pleader act,  is  not  bound  to  appear,  when  there  are  no  goods  liable 
to  his  execution :  and  therefore,  where  such  creditor  appears  upon 
the  rule,  but  does  not  insist  upon  any  goods  being  liable  to  his  exe- 
cution, he  is  not  entitled  to  the  costs  of  his  appearance  ^.  So,  where 
the  rule  called  upon  assignees  of  a  bankrupt,  who  had  made  a  claim 
under  a  Jiat  in  bankruptcy  which  was  afterwards  superseded,  the 
court  reftised  to  make  the  sheriff  pay  the  costs  of  the  assignees'  ap- 
pearance ^.  But  where  the  landlord  of  premises  on  which  the  goods 
were  taken,  has  a  claim  for  rent,  and  gives  notice  in  proper  time, 
the  sheriff  ought  to  pay  him ;  otherwise  the  court  will  make  the 
sheriff  pay  the  landlord's  costs  of  appearing®.  So,  where  the  court 
had  ordered  the  sheriff  to  pay  the  rent,  upon  the  landlord's  giving 
security,  and  also  to  pay  his  costs,  it  was  holden  that  the  sheriff  was 
liable  to  pay  the  expense  of  the  security  ^ 

Where  an  issue  is  directed  to  be  tried  between  an  execution  credi- 
tor and  a  claimant  brought  before  the  court  by  the  sheriff  under  the 
interpleader  act,  but  the  latter  refuses  to  try,  and  abandons  his  claim, 
he  w)^  be  liable  to  pay  the  execution  creditor's  costs,  down  to  the 
time  of  the  claim  being  abandoned,  and  of  applying  to  take  the 
money  paid  in  by  the  sheriff  out  of  court  ?.  So  where,  in  consequence 
of  a  claim  made  to  goods  seized  by  a  sheriff  in  execution,  the  court 
ordered  the  claimant  to  proceed  to  trial,  upon  paying  a  sum  of  money 
into  court,  which  he  neglected  to  do,  and  a  rule  was  then  obtained  to 
compel  him  to  pay  the  costs  occasioned  by  his  false  claim,  the  court 
held  that  he  was  liable  to  pay  those  costs,  as  well  as  the  costs  of  that 
rule,  though  no  previous  application  had  been  made  to  him  \    The 


*  Dabbs  V.  Humphrey,  (or  Humphriesi) 
1  Hodges,  4.  ]  Scott,  S25.  iBing.  N.R. 
412.  8  Dowl.  Rep.  S77.  9  Leg.  Obs. 
302.  S.  C. ;  and  see  Underden  v.  Burgess, 
4  DowL  Rep.  104.  10  Leg.  Obs.  495. 
S.  C.     Arinitage  v.  Foster,  I  Har.  &  W. 

208. 

i>  Dixon  V.  £nsell,2  Dowl.  Rep.  621. 
""  Glasier  v,  Cooke,  5  Nev.  &  M.  680. 
0  Clarke  v.  Lord,  2  Dowl.  Rep.  55. 


•  Id.ib. 

'  Same  e.  Same^  itf.  227.  7  Leg.  Obs. 
525.  S.  C. 

«  Wills  V.  Hopkins,  S  DowL  Repw  346. 
9  Leg.  Obs.  429.  S.  C. 

^  Scales  V,  Sargeson,  3  Dowl.  Repw 
707.  10  Leg.  Obs.  285.  S.  C ;  and  aee 
Same  v.  Same,  4  DowL  Rep.  231.  11 
Leg,  Obs.  118,  19,  S.  a 
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affidavit  in  support  of  an  application  to  the  court  for  costs,  when  the 
claimant  relinquishes  his  claim,  must  be  entitled  in  the  names  of  the 
parties  in  the  original  cause  \  And  the  rule  for  paying  a  sum  of 
money  into  the  hands  of  the  execution  creditor^  which  is  the  produce 
of  an  execution,  and  which  has  been  paid  into  court  by  the  sheriff 
under  the  interpleader  act,  the  claimant  having  abandoned  his  claim, 
is  not  absolute,  but  only  a  rule  nUi  in  the  first  instance  \ 

Where  an  issue  is  tried  by  the  direction  of  the  court,  the  unsuccess-  On  trial  of  feign- 

—J  * 

fill  party  is  liable  for  the  costs  ^  :  But  the  other  party  who  applies  to  '''"^' 
the  court  by  motion,  without  having  made  application  to  the  oppo- 
site party,  to  do  what  the  rule  requires  of  him,  is  not  entitled  to  the 
costs  of  the  rule,  if  the  latter,  on  shewing  cause,  confine  himself  to  the 
question  of  costs  ^.  And  where  a  sheriff  is  relieved  under  the  inter- 
pleader act,  and  an  issue  is  directed  to  try  the  rights  of  adverse 
claimants,  the  court  may  adjudicate  after  the  trial,  on  the  costs  of  ap- 
pearing to  the  sheriff's  rule,  and  of  the  issue  ^. 

When  an  adverse  claim  is  set  up  to  goods  seized  by  the  sheri£^  and  Onnon-appetr. 
the  latter  applies  to  the  court  for  relief,  and  the  adverse  party  does  "^  ^  partiei. 
not  appear  to  support  his  claim,  the  court  will  make  him  pay  the  ex- 
ecution creditor  his  costs  of  appearing  on  the  sheriff's  rule  *•  And 
where  a  Jieri  facias  having  issued,  goods  were  seized  under  it,  and 
an  adverse  clitim  being  set  up,  the  sheriff  applied  to  the  court  for  re- 
lief, and  the  execution  creditor  did  not  appear  to  support  his  JSeri 
facias,  the  court  granted  the  costs  of  the  adverse  claimant's  appearing 
to  support  his  claim,  to  be  paid  by  the  execution  creditor,  but  not 
those  of  the  sheriff^ :  If  the  execution  creditor,  however,  afterwards 
appear,  and  open  the  rule,  the  court  will  grant  the  sheriff  the  costs  of 
his  second  appearance  '.    Where  a  cLiim  to  goods  seized  by  a  sheriff 


*  Elliot  9.  Sparrov,  1  Har.  &  W.  S70. 
^  Stanley  (or  Stoley)  v.  Perry,  4  DowL 

Rep.  699.  1  Har.  &  W.  669.  11  Leg. 
Obfc  280.  S26.  S,C  per  PaiUson,  J. ; 
and  flee  Shnttleworth  v,  Clark,  1  Har.  & 
W.  668.  4  Dowl.  Rep.  661.  11  Leg.  Obi. 
87S,  4.  S.  a^ier  Cbfeiid^,  J. 

'  Bowen  o.  Bramidge,  2  DowL  Rep. 
213.  Annitage  o.  Foster,  1  Har.  &  W. 
206 ;  and  tee  Matthewi  o.  Simi^  (or  Sill,) 
6  Dowl  Rep.  2S4.    IS  Leg.  Obs.  189. 

*  Seaward  v.  WiUiams,  1  Dowl  Rep. 
528.  6  Leg.  Oba.  427.  S.C.  per  Parity 
J.  ;  and  aee  Levy  v.  Cbampneys,  4  Ad. 


&E.866. 

*  Rowdier  o.  Smith,  1  DowL  Rep.  417. 
4  Leg.  Obi.  187.  S.  C  Perkins  (er 
Parkins)  v.  Benton  (or  Burton),  8  Tyr. 
Rep.  61.  2  DowL  Rep.  106.  6  Leg.  ObiL 
478.  S.  C. 

'  Bryant  V.  Ikey,  1  DowL  Rep.  428.  4 
Leg.  Obfc  284.  &  C.  per  Paiteton,  J. 
Tomlinson  o.  Done^  1  Bar.  Sl  W.  128. 
per  Paoeton,  J.  Ford  v.  DiUy,  (or  DiU 
bnt)6Bam.  &  Ad.  886.  8  Ney.  &  M. 
662.  S.  C.  Beswick  v,  Thomas^  6  DowL 
Rep.  468 ;  and  see  Field  o.  Cope^  2  Tyr. 
Rep.  468.  2  Cromp.  &  J.  480.  1  Dow) 
Rep.  667.  S.  C. 
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was  made  by  the  defendant,  on  ^behalf  of  another,  which  did  not  appear 
to  be  well  founded,  and  neither  party  appeared  to  siij^rt  the  claim, 
the  court  of  Exchequer  made  .the  defepdant  pay  the  costs  of  the  she- 
riff's application  under  the  interpleader  ac(t  K  But  in  a  subsequent 
case^,  the  court  of  Contaion  Pleas  would  not  allow  the  sheriff  apply- 
ing to  be  relieved  under  the  act  his  costs,  where  the  (jbimant  did  not 
appear ;  nor  will  the  execution  credjitor  be.  allowed  bis  costs,  except 
in  the  event  of  extremely  impropeir  copduct  in  the  parties  ^  And 
where  the  sheriff  applies  to  the  court  for  relief  under  the  interpleader 
act,  and  no  blame  appears  to  attach  either  to  .the  executipn  creditor, 
the  claimant,  or  the  sheriff,  each  party  will  pay  his  own  costs  ^.  In  a 
late  case  %  where  upon  a  rule  of  interpleader  obtained  on  behalf  .of  tbe 
sheriff,  neither  the  execution  creditor  nor  the  claimant  appeared,  afi«r 
service  of  the  rule,  the  court  ordered  so  mucl^  of  the  goods  to  be  sold 
as  would  satisfy  the  Geoff's  poundage  and  expenses,  and  the  rest  to 
Sheriff's  pound-  be  abandoned.  The  8lieriff:'s  right  to  pcundage  depends  upon  tlie 
^^  event  of  the  suit :  and  if  that  be  determined  in  favour  of  the  execu- 

tion creditor,  the  sheriff  will  of  course  be  entitled  to  his  poundage ; 
but  otherwise  n6t^ 
Rules  and  or-         To  give  effect  to  the  provisions  of  the.ipterpleader  act,  it  is  there- 
2SS^o?i^**  by  enacted^  tfilit  «  all  rides,  orders,  matters,  and  decisions^  to  be 
cord,  and  made    "  made  and  done  in  pursuance  of  that  act^  except  only  the  u^fdamU 
<<  to  be  filed,  may,  together  with  the  de^lai^ation  in  the  cause,  (if  any,) 
*'  be  enter^  of  Records,  with  a  not^  in  the n^ai^pn,  expressing  the 
*'  true  date  of  su(A  entry,  to  the  end  that  the  saniQ  may  be  evidence 
*'  in  future  times,  if  required,  and  to  secure  and  «if<Hrce  the  paymoit 
Force  and  efiect  «<  of  costs  directed  by  loiysueh  rule  or  otder;  and  every  sudi  rule  or 
"  order,  so  entered,  shall  have  the  force  and  effect  of  a  judgmenc, 
«  except  only  as  to  becoming  a  charge  on  any  lands,  tenements,  or  here- 

JCzecution  for     "  ditaments ;  and  in  case  any  costs  shall  not  be  paid  within^/^^^eai  days 

costs. 


*  Lewis  V.  Bicker  8  DowL  Bep.  8S7. 
2  Cromp.  &  M.  881.  4  Tyr.  Rep.  167. 
S.C.;  and  see  Fhilbyv.  Ikcy,  SDowL 
Rep.  882.  7  Leg.  Obs.  606.  S.  a  Tow- 
good  v.  Morgan,  8  lyr.  Rep.  68.  (a.) 

k  Oram  v.  Sheldon,  8  DowL  Rep.  640. 
1  Hodges,  98.  S.C  ThompsoD «. Shed- 
don,  1  Scott,  697.  S.  C ;  and  see  West*. 
Rotheriiam,  8  King.  N.  R.  687.  8  Scott, 
808.  1  Hodges,  461.  S.  C.  Beswidc  v. 
Thomas,  6  Dowl.  Rep.  458.  IS  Leg^Obs. 
808.  S.  a  per  Ld.  Abmgeft  Ch.  B. 

•  /d.  t^. 


<t  Morlando.  Chitty,  1  DowL  Rep.  680. 
6  L^.  Obs.  488.  &  C. 

*  Sreleigh  v.  Sdabuiy,  SBiiig.  N.  R. 
896.  6  DowL  Rep.  869t.  S.  C  Hiis  is 
the  first  case  of  the  Und,  in  any  of  the 
courts;  8  Bmg.  N.  R.  899.  (a)  and  U 
the  kst  reported  decision  on  the  solgect 
of  costs  of  proceedfaigs  on  the  interpleiida- 


'  Baikerv.  Dynes,  1  DowL  Rep.  109.  S 
Leg.  Obs.  810.  a  C 

^  Appendr  to  Tidd  Sup,  1888,  p.  986, 
6. 
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**  after  notice  of  the  taxation  and  amount  thereof  given  to  the  party 

"  ordered  to  pay  the  same,  his  agent  or  attorney,  execution  may  issue 

"  for  the  same,  hjjieri  facias  %  or  capias  ad  satisfaciendum  ^  adapted 

**  to  the  case,  together  with  the  costs  of  such  entry,  and  of  the  execu- 

*^  don,  if  hy  feri  facias ;  and  such  writ  and  writs  may  bear  teste  on  the 

''  day  of  issuing  the  same,  whether  in  term  or  vacation ;  and  the  she-  Sherifi^gfeeson. 

''  riff,  or  other  officer,  executing  any  such  writ,  shall  be  entitled  to 

*'  the  same  fees,  and  no  more,  as  upon  any  similar  writ  grounded  upon 

'<  a  judgment  of  the  court."  ^    The  court,  however,  has  no  power  by 

this  statute,  to  order  rules  made  under  it  to  be  entered  up,  otherwise 

than  as  pointed  out  in  the  seventh  section,  viz.  according  to  their  true 

date"^. 

*  Append,  to  Tidd  Sup,  1888,  pw  887.       tee  Tidd  iVtic  9  Ed.  1089. 

^  Id,ib.  ^  Lunbirth   «.    Bvringtoa,  4  DowL 

*  Stat  1  &  ft  W.  IV.  c  58.  §  7 ;  and      lUp.  126.    8  Bing.  N.  B.  149.   8  Soott, 
as  to  the  aherifTs  feet  on  an  execution^      868.  1  Hodges,  805.  S.  C 


CHAP.  XLIL 


Of  Writs  cf  Extent,  and  Proceedings  thereon^ 

iV  HITS  of  extent,  and  the  proceedings  thereon,  are  not  materially 

altered  or  affected  by  any  of  the  late  statutes,  or  rules  of  court.     It 

may  not,  however,  be  improper  to  notice  in  this  Chapter,  some  of  the 

more  recent  decisions  of  the  courts  respecting  them. 

Immediate  ex-         An  immediate  extent  lies  against  the  insolvent  agent  of  a  fire 

HM!*ajid^hen      insurance  company,  where  it  is  found  on  inquisition,  that  he  has 

°o^  received  a  sum  due  to  the  crown  for  insurance  duties,  although  he 

has  given  a  bond  to  the  fire  office,  to  account  for  all  monies  received 
by  him  in  his  capacity  of  agent,  and  though  the  company  be  also 
liable  to  the  crown  K  But  a  plaintiff  having  recovered  damages  for 
a  libel,  against  the  proprietor  of  a  newspaper,  is  not  entitled  to  ao 
extent  against  the  principal  and  sureties  in  the  recognizance,  given 
by  them  to  secure  the  payment  of  penalties  under  the  11  Gea  IV. 
&  1  W.  IV.  c  73.  §  3.  merely  by  getting  a  return  of  wMa  bona  to  a 
^erifacioi,  issued  against  the  principal ;  but  he  must  convince  the 
court  by  affidavit^  that  every  exertion  has  been  made  to  obtain  sa- 
tisfaction of  the  defendant^.  The  court,  in  one  case,  refitsed  to 
grant  a  faU  for  an  extent,  on  an  application  made  by  a  committee  of 
a  lunatic  against  a  preceding  committee^  on  the  usual  bond  to  the 
crown,  where  he  had  been  declared  a  bankrupt,  under  a  commission 
of  bankruptcy  issued  against  him  ten  years  before  the  application  ; 
saying  tliat  the  only  proper  course  of  proceeding  was  by  tctre  fa^ 
cias  ^  :  And  in  a  subsequent  case  it  was  doubted,  whether  a  bond  to 
the  crown,  entered  into  by  the  committee  of  a  lunatic,  in  consequence 
of  a  grant  of  the  lunatic's  estate  having  been  made  to  him,  in  the 

*  Rex  V.  Wrangfaam,  1  Tyr.  Rep.  888.  the  crown,  or  ita  ddMor,  id,  1068,  &c;  and 

1  Cromp.  &  J.  408.   2  Leg.  Obs.  88,  4.  the  meana  of  reflating  auch  proceediogt. 

S.  C     And  see  further,  aa  to  the  writ  of  either  by  the  defendant  or  a  third  peraan, 

extent  in  general,  when  it  lies,  and  when  id.  1078,  &c. 

not,  Tidd  Prae.  9  Ed.  1048 ;  aa  to  writa  ^  Penndl  (or  Bennett)  o.  Tlompsoo^  I 

of  extent  in  darfmd  in  aid,  id.  1045,  &c.  Cromp.  &  M.  857.  8  I^r.  Rep.  888.   9 

1059,  &C. ;  and  aa  to  the  proceedings  there-  DowL  Rep^  187.  S.  C 

on,  to  enforce  payment  of  the  debt  due  to  'In  the  matter  of  Lacy,  10  Friae^  185. 
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usual  form,  under  the  great  seal,  be  an  obligation  of  the  same  force 
and  effect  as  a  statute  staple,  within  the  3d  Hen.  VIII.  c.  39.  §  50  \ 
Bonds  entered  into  by  receivers-general  of  the  assessed  taxes,  and 
their  sureties,  are  required  to  be  made  to  the  Inngf  his  heirs  and  tuo" 
cessors,  by  the  statute  3  Geo.  IV.  c.  88.  No.  1.  of  rules  and  regula- 
tions, art.  8.  But  bonds  entered  into  by  collectors  of  assessed  taxes^ 
and  their  sureties,  need  not  be  so  made ;  but  may  be  given  to  the 
commissioners,  by  the  statute  43  Geo.  III.  c.  99.  §  13^. 

The  statute  57  Geo.  III.  c.  117.  or  the  rule  of  court  respect^  Extent  in  se- 
ing  extents  in  aid,  does  not  apply  to  extents  in  chief  in  the  «e-  <^"d^^Kw^ 
cond  degree :  Therefore,  the  crown  may  proceed  by  extent,  to  re- 
cover a  debt  due  from  a  person  indebted  to  the  crown  debtor,  (a  col- 
lector of  taxes,  who  has  received  and  misapplied  the  crown  money,) 
although  he  be  not  a  debtor  to  .the  crown,  within  the  fourth  section  of 
the  above  statute  :  and  it  is  not  necessary,  in  the  affidaoit  ma^e  for 
obtaining  a  baron's  ^<  for  such  an  extent,  that  there  should  be  any 
averment  of  the  insolvency  of  the  crown  debtor,  or  any  facts  stated 
from  which  it  may  be  inferred ;  nor  is  it  necessary,  in  such  a  case,  that 
collusion  should  be  negatived  ^     And  a  crown  debtor,  who  has  is-  Iq  ^id. 
sued  prerogative  process  against  his  own  debtor,  is  not  entitled  to 
continue  proceedings  thereon^  af^er  he  has  paid  his  debt  to  the  crown, 
and  afler  the  defendant  has  obtained  the  benefit  of  the  insolvent 
act,  and  been  thereby  discharged  from  the  debt  due  to  the  crown 
debtor  d. 

Fixtures  demised  with  a  paper-mill,  and  used  by  the  tenant  in  the  What  may,  or 
manufacture  of  paper,  are  not  liable  to  be  seized  under  an  extent,  J]jJen°„*,J^ 
for  duties  upon  paper  owing  by  the  tenant  to  the  crown,  as  utensils  extent 
for  the  making  of  paper  in  the  custody  of  the  tenant,  under  the  34. 
Geo.  III.  c.  20.  §  27  ^.     And  it  has  been  doubted,  whether  printed 
calicoes,  the  property  of  third  persons^  in  the  hands  of  the  printer, 
are  liable  to  seizure  under  an  extent,  for  duties  in  respect  of  those  « 
goods,  due  from  the  printer,  by  virtue  of  the  statute  28  Geo.  III.  c. 
37.  $  21  '^     The  lien  of  the  crown  however,  for  duties  in  arrear, 
attaches  on  the  subject  matter  in  respect  of  which  they  are  made  to 
arise,  by  the  statutes  imposing  them,  although  process  do  not  issue 
till  after  the  assignment  of  it,  as  part  of  the  estate  of  the  crown  debt- 

« 

*  Rex  0.  Lamb,  M<CleL  460.  IS  Price,  Dowl.  Rep.  128.  1  Cromp.  &  M.  S62.  S 

649.  S.  C.  Tyr.  Rep.  9S8.  S.  C 

^  Collins  v.  Gwynne,  9  Bing.  54-i.  657,  '  Attorney  •general  v,  Gibba^  3  Younge 

8.  8  Moore  &  S.  640.  666,  6.  S.  C  &  J.  333. 

*"  Rex  V.  Bell,  11  Price,  772.  '  Rex  v,  Tregoning,  2  Younge  &  J. 

0  Rex,  in  aid  of  Holliq,  v.  Bingham,  2  138 ;  and  see  Rex  v.  Dalei  IS  Price,  739. 
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or  to  the  jHrovisional  aMiig;&ee»  under  the  statutes  of  hankniptcy,  upon 

the  constxuction  of  the  statute  .3.  Ged.  IV.  c  95,  {  10*. 

Proceedii^i  on        Where  aa  interest  in  premises  leased' fbr  lives,  and  for  a  fiirther 

tiom  enponast      ^™^  of  years  after  the  decease  6f  the  survivor,  had  heen  extended* 

i^  and  sold  by  the  sheriff,  under  a  writ  of  venditiom  eseporuUf  but  no  or<> 

der  of  court  had  been  obtained  for  the  sale,  under  the  statute  25 
Geo*  III.  e.  S5f  the  court  refused  to  confirm  the  sale,  and  order  the 
remembrancer  to  execute  a  conveyance  to  the  purchaser^.    A  sheriflT 
cannot  retain  against  the  crown,  a  sum  of  money  deposited  by  an 
agent  of  the  crown,  to  cover  the  expenses  of  a  sale  by  auction  of 
property  seized  under  an  extent,  and  sold  under  a  vendUioni  expo^ 
Setting  aside  ex-  fuu^.    The  court  will  not  set  aside  any  part  of  a  record  on  motion, 
tent  on  motion,    ^^^  order  a  replication  to  a  plea  to  an  extent  to  be  struck  out,  be- 
cause not  consistent  with,  or  at  least  not  pursuing  the  facts  stated  in 
Costs.  the  qfidavU,  on  which  the  fiat  was  granted^.    And  in  icire  facias 

upon  a  recognizance,  entered  into  to  abide  by  an  award,  respecting 
matters  in  difference  upon  an  extent  in  aid,  it  has  been  bolden  that 
the  defendant,  having  succeeded  upon  demurrer,  is  not  entitled  to 
costs  •. 

.    *  Rex  V.  Dale,  18  Pricey  739.  10  Price,  46. 

^  Rex  V.  Blant,  2  Tounge  ft  J.  120.  *  Rex  v.  Bingliam,  1  Cromp.  &  J.  379. 

*  Rexv.  Jones,  1  Cromp.  &  J.  140.  1  Tyr.  Rep.  262.    1  DowL  Rep.  280. 

'  Rex,inaidofTrougfaton,9.Buri>ery,  &C 


.,  •• 


CHAP.  XLIII. 


Q^  Writs  of  Scire  Facias,  a»d  Procbedinos  thereon. 

The  ^  .^r^.„.^^..^^^^\^^^^ 

fbrmity  of  process  act* ;  and  may  be  sued  out  to  revive  a  judgment,  it  maybe  sued 
after  a  lapse  of  time,  or  change  of  parties^  &e.  or  to  obtain  execution  °"^ 
i^ainst  bail  on  their  recognizance. 

The  writ  of  scire  facias  to'  revive  a  judgment,  after  a  year  and  a  ToreriTeanold 
day,  may  be 'sued  out  of  course  at  any  time  within  seven  years  from  J"**"*®" 
the  date  of  the  judgment,  with^tit  application  to  the  court^:  but  if  it 
be  above  seven  and  under  ten  years  old,  a  side  bar  or  treasury  rule 
must  be  obtained  for  that  piurpose,  from  the  elerk  of  the  rules  in  the 
King^s  Bench  S  or  secondary  in  the  Common  Pleas  ^,    If  it  were 
above  ten  years  old,  there  must  jformetly  have  been  a  motion  to  the 
court,  in  the  King's  Bench  ^  supported  by  an  affidavit  of  the  debt 
being  due,  the  judgment  unsatisfied,  and  the  defendant  living ;  upon 
which  the  rule  was  absolute  in  the  first  instance,  unless  the  judgment 
were  of  more  than  twenty  years*  standing,  and  then  there  must  have 
been  a  rule  to  shew  cause  *•    Afterwards,  if  the  judgment  were  above 
ten  and  under  Jlfteen  years  old,  the  rule  was  absolute  in  the  first  in- 
stance, on  an  {ffidavit  of  the  debt  being  due,  &c. ;  and  might  have 
been  drawn  iip  on  a  motion  paper  signed  by  counsel :  If  it  were  above 
fifteen  yeism  old,  tbere  must  have  been  a  rule  to  shew  cause  ^.    In 
the  Connnon  Pleas,  when  the  judgment  was  more  than  ten  year»  old^ 
the  court  must  have  been  moved  in  term  time,  for  leave  to  issue  a 
scire  facias  to  revive  it ;  and  would  order  that  no  execution  should 
be  taken  out  thereon^  without  a  return  of  swre  feci^  or  an  affidavit  of 
personal  notice  to  the  defendants ;  and  if  the  judgment  were  above 

»  2  W.  IV.  c  39.  AnU,  60, 61.  '  Blakdy  ».  Vincent,  T.  85  Geo.  III. 

»  Imp.  K.  B.  10  Ed.  463.  Imp.  C  P.  Waters  v.  Hales,  E.  37  Geo.  III.  K  B. 

6  Ed.  466.  Doe  d.  Beynell  v.  Tuckett,  8  Barn.  & 

"^  Hardisty  u  Bany,  8  Salk.  506.  AM.  778.  1  Chit  R.  585.  8.  a  Sloman 

^  Imp.  C.  P.  6  Ed.  466.  o.  Gregoiy,  1  DowL  ^  R.  181. 

*  Hardbty  o.  Bamy,  8  Salfr.  596.  Sty.  ■  Bagnall  v.  Gray,  8  Blac.  Rep.  M40 ; 

P.  R.  575.  Ed.  1707.  8  LiL  P.  R.  409.  and  see  Lowe  o.  Robins,  8  Moore,  757.  1 

Ed.  1719.  1  Inst,  Ckr.  158.  Brod.  &  B.  SSL  &  C. 
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Decisions 
thereon. 


Sdrefadoi, 
where  brought, 
on  recognizance 
of  bail 


tioeMy  years  old,  there  must  have  been  a  rule  to  shew  cause  *.  But, 
by  a  general  rule  of  all  the  courts  \  "  a  scire  fcuMU  to  revive  a  judg- 
ment more  than  ten  years  old,  shall  not  be  allowed,  without  a  motion 
for  that  purpose  in  term,  or  a  judge's  order  in  vacation ;  nor,  if  more 
than  fifteen^  without  a  rule  to  shew  cause." 

The  (xfidamt  required  by  the  above  rule,  of  the  existence  of  the 
debt,  to  obtain  a  scire  facias  to  revive  a  judgment  more  than  ten 
years  old,  ought,  if  not  made  by  the  plaintiff,  to  be  made  by  the  per- 
son who  was  his  attorney  when  the  judgment  was  obtained  \  In  scire 
facias  by  executors,  to  revive  a  judgment  obtained  by  the  testator,  all 
who  are  named  executors  in  the  will  may  join,  though  one  only  has 
proved  ^.  And,  in  the  Exchequer,  a  rule  moved  on  the  8  &  9  W.  III. 
c.  11.  §  6.  against  executors,  for  a  scire  facias  to  shew  cause  why 
damages  should  not  be  assessed  and  recovered  on  an  interlocutory 
judgment  signed  more  than  twenty  years  before,  against  the  defendant 
his  testator,  who  had  since  died,  is  a  rule  nisi  only  ® ;  which  rule  must 
be  served  on  all  the  executors  who  have  proved  the  will^:  And 
where  a  rule  is  served,  by  leaving  a  copy  with  a  servant,  inquiry 
should  be  subsequently  made  of  the  servant,  whether  the  master  has 
received  the  copy '.  On  a  motion  to  revive  a  judgment  by  sdre 
fadasy  the  validity  of  the  judgment  cannot  be  impeached,  for  the  pur- 
pose of  opposing  that  motion ;  but  a  separate  application  must  be 
made,  to  set  aside  the  judgments. 

A  sdre  facias  on  a  recognizance  of  bail  in  the  action,  being  an  ori- 
ginal proceeding,  must,  in  the  King's  Bench,  be  brought  in  Middlesex^ 
where  the  record  is ;  for  recognizances  in  this  court  are  not  obligatory 
by  the  caption,  as  in  the  Common  Pleas,  but  by  being  entered  of  re- 
cord^ :  But,  in  the  case  of  a  recognizance  entered  into  by  bail  on  a 
writ  of  error,  if  it  were  entered  as  taken  at  a  judge's  chambers  in 
Serjeants^  Inn,  the  scire  facias  might  have  been  sued  out  in  London ' ; 


*  2  SeL  Pr.  8  Ed.  196 ;  and  see  Coys- 
game  ti.  Fly,  e  Blac.  Rep.  995.  Tidd 
Phic.  9  Ed.  484^   5,  6,  7.   485.  (m.) 

1106,6. 

*  R.  H.  2  W.  LV.  reg.  I.  §  79.  S 
Bam.  k.  Ad.  885.  8  Bing.  SOO.  2  Cromp. 
&  J.  190. 

*  Duke  of  Norfolk  v.  Leicester,  {or 
Spencer,)  1  Meeson  &  W.204.  1  Tyr.  & 
6.  249.  4  DowL  Rep.  746.  S.  C 

'  Scott  V.  Briant,  6  Nev.  &  M.  881. 
2  Har.  &  W.  54.  S.  C. 

*  Brown  v.  ETans,  2  Tyr.  Rep.  889. 


'  Panter  tx.  Seaman,  5  Ner.  &  M.  679. 

'  Thomas  o.  WiUiams,  8  DowL  Rep. 
655.  10  Leg.  Obs.  158.  S.  C 

^  Shuttle  {or  Chetley)  v.  Wood,  2  Salk. 
564.  600.  659.  6  Mod.  42.  Anon,  id,  182. 
Anon.  7  Mod.  120,  21.  R.  R  5  Geo.  IL 
reg.  III.  (a.)  K.  B.  Sheepshanks  v.  Lu- 
cas, 1  Bur.  409.  Coxeter  p.  Burke,  5 
East,  461.  2  Smith  R.  14.  &  C. 

1  Pahner  v.  Byfeild,  8  Mod.  290.  R. 
S.  5  Geo.  IL  reg.  IIL  (a.)  K.  B.  LiL 
EnL  520. 
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and,  i^  the  Common  Pleas,  upon  a  recognizance  taken  in  Serjeanfs 
Inn,  or  before  a  commissioner  in  the  country,  and  recorded  at  West^ 
tnituter,  the  scire  facias  might  have  been  brought  in  London^  or  in  the 
county  where  the  recognizance  was  taken^  or  in  Middlesex  \  But,  by  a 
general  rule  of  all  the  courts  ^  "  a  sdre  facias  upon  a  recogm'zance 
taken  in  Serjeant's  Inn,  or  before  a  commissioner  in  the  country,  and 
recorded  at  Westmmster^  shaU  be  brought  in  Middlesex  only ;  and  the 
form  of  the  recognizance  shall  not  express  where  it  was  taken."  It 
should  also  be  remembered,  that  by  the  law  amendment  act  ^,  "  all 
"  actions  of  dehty  or  scire  faaas^  upon  any  recognizance,  shall  be 
"  commenced  and  sued  within  ten  years  after  the  end  of  the  then 
"  present  session,  or  within  twenty  years  after  the  cause  of  such  actions 
**  or  suits,  but  not  aft;er. " 

When  the  sheriff  returned  nihil  to  a  scire  facias^  the  plaintiff,  in  Judgment  how 
the  King's  Bench,  must  in  all  cases  have  sued  out  a  second,  or  alias  a^^ance  to  ^ 
writ  of  scire  facias  *,  commanding  the  sheriff^  as  before  he  was  com-  Kirefidas. 
manded,  &c« ;  and  if,  upon  this  second  writ,  the  sheriff  also  returned 
nihU,  and  the  bail  or  defendant  did  not  appear,  judgment  was  formerly 
given  against  them  ® :  two  nihils  being  deemed  equivalient  to  a  scire 
fect^:  and  it  was  not  necessary  to  give  notice  of  scire  facias*  s,  to  ^the 
bail ;  it  being  their  duty  to  watch  the  sheriff's  office^  where  they  were 
lodged  s :  In  the  Common  Pleas,  if  a  scire  facias  issued  upon  a  judg- 
ment, for  debt  and  damages,  against  the  defendant  himself,  who  was 
party  and  privy  to  the  judgment,  and  the  sheriff  returned  nihils  and  the 
defendant  made  default,  judgment  was  given  against  him,  without 
awarding  a  second  scire  facias  ^ :    But  now,  by  a  general  rule  of  all 


*  HaU  0.  WiQckfiekl,  (Winkfidd,  or 
Wingfield,)  Hob.  195.  BrownL  69.  Mo. 
883.  S.  C  Aodrew's  case,  Sty.  Rep.  9. 
Andrews  o.  Harborn,  Aleyn.  12.  S.  C. 
Redman  o.  Idle,  2  Lutw.  1287.  Cock  v. 
Green,  Cas.  Pr.  C.  P.  31.  Follett  o.  Trill, 
Barnes,  96, 7.  Pickering  v,  Thomson,  uU 
207.  Kenny  v.  Thornton,  2  Blac  Rep. 
768.  Hartley  o.  Hodson,  2  Moore^  66. 
8  Taunt.  171.  a  C;  and  see  Tidd  Pme. 
9Sd.ll22. 

»  R.  H.  2  W.IV.  r^.  L$8a  SBam. 
&  Ad.  386.  8  Bing.  300.  2  Cromp.  Be  J. 
190,  91. 

«.  3  &  4  W.  IV.  c.  42.  §  3.    Ante,  4, 


5. 


Jac  59.    Andrews  v.  Harper,  8  Mod.  227. 
Grubbo.  Smithers,  Say.  Rep.  121. 

•  Barret  0.  Cleydon,  Dyer,  168.  Rat- 
cllflPs  case,  id,  172.  Rex  v.  Eston,  id, 
198.  Chevinv.  Paramour,  id  201.  Brom- 
ley V,  Littleton,  Ydv.  112.  Barcock  v. 
Tompson,  Sty.  Rep.  281.  288.  323. 

'  Clarke  v.  Bradshaw,  1  East,  89.  Hay- 
ward  o.  Ribbans,  4  East,  312. 

*  Sillitoe  o.  Wallace  and  another,  bafl  of 
Cawthome^  M.  43  Geo.  III.  K.  B.  Smith 
o.  Crane,  8  Moore^  8. 

^  Barret  o.  Cleydon,  t)yer,  168.  a.  2 
Inst.  472.  Anon.  2  Salk.  699.  Com.  Dig. 
tit.  Pleader,  3  L.  8.;  and  see  Tidd  Pnte. 
9  Ed.  1124^  6. 


*  2Inst  472.    Randal  v,  Wale^  Cro. 
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Deciflons  there- 
on 


the  courts",  ^^no  judgment  shall  be  signed,  for  non^appearanee  to  a 
scire- facias,  without  leave  of  the  eoart  or  a  judge  ^t  unless  the  de> 
fendant^  has  been  summoned ;  but  such  judgment  may  be  signed  by 
leave,  aker  eigla  days  firom  the  return  of  one  scire  facias.** 

The  above  rule  applies  to  proceedings  by  scire  facids  against  the 
defendant,  to  revive  the  judgment,  as  well  as  against  bail  on  their 
recogniaitace^.  And  though  the  scire  fdcias*s  en  a  judgment  had 
been  issued  previously  thereto,  it  was  holden  that  judgment  could  not 
be 'signed  on  such  scire  fkeiafs,  without  complying  therewith^: 
giving  a  rule  for  a{^>eaninte  was^  not  deemed  sufficient.  Aild  where 
several  'attempts  had  been  made  to  summon  a  defendant,  on  a  scire 
facias  returnable  on  the  S8th  day  ot April,  and  eight  days  had  elapaed 
after  the  return  of  the  writ,  an  application  on  the  5th  of  Mwem^eTy  to 
sign  Judgment^  was  holden  to  be  too  late,  without  summoning  the  de- 
fendant again  K  But  where,  on  moving  fo»r  judgment  on  a  scire  fadas, 
it  appeared  that  the  defendant  was  out  of  the  country^  but  notice  had 
been  given  at  his. last  place  of  abode,  and  several  effi^rts-made  to  serve 
him  without  effect,  a  ^te  was  granted^  The  court  will  not  allow 
judgment  to  be  signed  on  the  above  rule,  for  noii  appearance  to  a  scire 
facias  against  bail,  unless  it  be  shewn  that  they  have  been  summoned, 
(m  whieh  ease  no  application  fer  leave  to  sign  judgment  b  necessary  s,) 
or  that  efforts  have  been  made  to  summon  them,  and  what  these  efforts 
were  K  So,  judgment  cannot  be  signed  on  a  scire  facias  against  bail 
resident  out  of  the  county  of  Middksex,  unless  they  have  received 
notice  of  the  prooeedibgii,'or  attempts  have  been  made  to  give  such 
notice ' :  and  the  court  will  not  give  leave  to  sign  judgment  on  a 
summons  of  one  bail  in  Middlesex,  unless  the  other,  being  resident 
out  of  that  county,  is  warned  of  the  proceeding '^. 


*  B.H.2W.  IV.  fvs^.L$81.8BanL 
&  Ad.  S8e.  8  Bing.  800.  8  Cromp.  &  J. 

191. 

^  For  the  form  of  an  {{ffitUuit  to  obtain 

leave  to  toga  judgment,  where  the  defiend- 

ant  has  not  been  summoned, .  on  two  scire 

Jadat's  on  a  judgm^t,  see  Chit.  Fr.  Ad^ 

dend^  84,  5s, and  for  the  like,  on  two  scire 

Jbdat's  against  bail,  id.  85,  6. 

"  Jackson  v.  Elam,  1  DowL  Rep.  .515. 
£  Leg.  Obs.  4S1,  8.  S.  C  per  LUUedale, 
J. 

^  Kemiedy  p.  Ld.  Oxford,  1  DowL  Rep. 
61 8.  5  Leg.  Obs.  848.  S.  Cper  Bbyiey,  B. 

•  Wood  V.  Mosely,  1  DowL  Rep.  518. 


5  Leg.  Obs.  188.  &  Cper  XiUleiU^  J. 

'  Bartrum  «.  Solyma,  7  L^.  Obt.  888. 
per  PiUtetoHf  J.  Weatberhead  v.  f4minea, 

6  DowL  Rep.  189.  8  Scott,  406.  S.  a 

>  CurlewiB  «.  Harris,  18  Leg.  Ols. 
877,  8, 

*"  Higg^i  v.  WtSkes,  1  DovL  Rep. 
447.  5L^.  Obi.  18.  S.C.perPatiaon,J, 
Sabine  o.  Field,  1  Cromp.  &  M.  466.  S 
Tyr.  Rep.  888.  &  C. 

1  WunaU  r.  Cook,  (or  Wmnan  m 
Cock,)  8  DowL  Rep.  178.  6  Leg.  Ohs^ 
414.  S.  C. 

^  Newton  o.  Maxwdl,  8  Crqanp.  ft  J. 
685. 
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The  appearance  of  the  bail  or  defendant,  to  a  scire  facias  in  the  Appearance  by 
King's  Bench,  if  the  action  were  by  6ii/,  was  signified  by  delivering  a  ^^  u>  scire 
note  in  writing  to  the  plaintifTs  attorney :  If  the  action  were  by  focku. 
ariginalf  an  appearance  should  formerly  have  been  entered  with  the 
filacer  %  or,  in  the  Common  Pleas,  with  the  prothonotaries  ^ :  But,  by 
a  general  rule  of  all  the  courts  S  '*  a  notice  in*writing  to  the  plaintiff, 
his  attorney  or  agent,  shall  be  a  sufficient  appearance,  by  the  bail  or 
defendant,  on  a  scire  facias," 

No  damages  were  recoverable  in  scire  facias,  at  common  law,  for  Damages,  and 
delay  of  execution  ^ :  and  the  parties  were  consequently  not  entitled  ^^^^ 
to  costs  ^,  until  the  statute  8  &  9  W.  III.  c.  11.  §  3.  by  which  it  is 
enacted,  that  "  in  all  suits  upon  any  writ  or  writs  of  scire  facias,  the 
"  plaintiff  obtaining  an  award  of  execution  after  plea  pleaded,  or  de- 
"  munrer  joined  therein,  shall  recover  his  costs  of  suit ;  and  if  the 
"  plaintiff  shall  become  nonsuit,  or  suffer  a  discontinuance,  or  a  ver- 
"  diet  shall  pass  against  him^  the  defendant  shall  recover  his  costs, 
**  and  have  execution  for  the  same  by  capias  ad  satisfaciendum,  fieri 
^'facias,  or  elegit ; "  with  a  proviso,  that  the  statute  shall  not  extend 
to  executors  or  administrators  ^.  This  statute  was  extended  by  the  law 
amendment  act  s ;  by  which  it  is  enacted,  that  "  in  all  writs  of  scire 
facias,  the  plaintiff  obtaining  judgment^  on  ^  an  award  of  execution, 

shall  recover  his  costs  of  suit,  upon  a  judgment  by  default,  as  well 
''  as  upon  a  judgment  after  plea  pleaded,  or  demurrer  joined."  And 
costs  are  it  seems  recoverable,  when  a  scire  facias  is  brought  on  the 
statute  8  &  9  W.  III.  c.  11.  §  6,  for  assessing  damages  upon  the  death 
of  a  plaintiff  or  defendant,  after  interlocutory  and  before  final  judg- 
ment * ;  or,  on  the  same  statute,  §  8.  for  assessing  further  damages^  on 
a  suggestion  of  other  breaches,  in  debt  on  bond  for  the  performance  of 
covenants^,  &c. 

In  the  King's  Bench,  the  plaintiff  must  formerly  have  paid  costs,  on  Costa,  on  plain- 
quashing  his  own  writ  of  scire  facias,  after  the  defendant  had  ap-  Jj-^  *^^  ^^ 
peared  thereto ' :   In  the  Common  Pleas,  the   plaintiff  might  have 
moved  to  quash  his  own  writ,  without  paying  costs,  at  any  time  before 

*  8  Arcfab.  K.  B.  B9.  determinations  on  this  statute^  see  Tidd 

^  Imp.  C.  P.  7  Ed.  508.  615,  580.  Pnc.  9  Ed.  947. 

«  R.  H.  8  W.  IV.  fvg.  I.  §  88.  3  Barn.  >  8  &  4  W.  IV.  c.  48.  $84. 

&  Ad.  886.  8  Bing.  300.  8  Cromp.  &  J.  ^  iSitc  in  printed  copy  of  act,  instead  of  or. 

191.                '  *  Tidd  Prae.9  Ed.  947.  1188. 

'  Knox  v.  CosteDo,  8  Bur.  1791 ;  and  ^  M  881.  947. 

see  Tidd  Ptac  9  Ed.  881.  946.  *  Fickman  o.  Rbbson,  1  Bam.  &  Aid. 

'  Tidd  Pntc  9  Ed.  1138.  486 ;  and  ste  Pocklington  v,  Pecic,  1  Str. 

'  BeUew  o.  Aylmer,  I  Str.  188.  Scam-  688. 
mell  V.  Willcinson,  8  East,  808.    And  for 
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yie  defendant  had  pleaded  * :  But  naw,  by  a  general  cule  of  all  die 
eourts  ^,  '^  a  plaintiff  shall  not  be  allowed  a  rule  to  quash  his  own  writ 
of  scire  facias^  ailer  a  defendant  has  appeared,  except  on  payment  of 
eosts."  And  the  court  of  King's  Bench  will  not  make  a  rule  fi>r 
quaiduag  a  writ  of  scke  facias^  applied  for  by  the  phundflf  after  the 
defendant  haa  appeared,  absolute  in  the  first  instance,  ui^esa  good 
j^KHinds  ^e  shewn  ®. 

"  Heney  v.  Whitehead,  Pr.  Reg.  S78.  &  Ad.  886.  8  Bing.  800.  2  Cromp.  Sc  J. 

Poole  V.  Broadfleld,  id,   879.  Cas.  Pr.  190. 

C.  P.  109.    Barnes,  461.  & G. ;  andtee         *  A3ev.  8tubbB,.4  DtmL  Rep.  28S.  1 

Tldd  Ptae.  9£d.  94.31,  &  1188.  Har.  &  W.  OSO.  U  Leg.  Obi.  OH,  a. 

i»  B*  H.  8^  W.IV.  rag.  J.  §  78.  SBarik  11.7.  S.  C 


CHAP.  XLIV. 


Of  Writs  of  Error^  and  the  Proceedings  thereon. 

A,  WRIT  of  error  is  an  original  writ,  issuing  out  of  Chancery ;  and  Writ  of  error 
Kes  where  a  party  is  aggrieved  by  any  error  in  the  foundation,  pro-  J  \'^*° 
ceeding,  judgment,  or  execution  of  a  suit,  in  a  court  of  record  ' ;  and 
is  in  nature  of  a  commission  to  the  judges  of  the  same  or  a  superior 
court,  by  which  they  are  authorized  to  examine  the  record  upon 
which  judgment  was  given,  and  on  such  examination  to  affirm  or  re- 
verse the  same  according  to  law  ^.     This  writ  is  grantable  ex  dehito 
justitice  in  all  cases,  except  in  treason  or  felony  ^  ;  and  in  general  lies   For  what  rause. 
for  some  error  or  defect  in  substance^  that  is  not  aided,  amendable,  or 
cured  at  common  law,  or  by  some  of  the  statutes  of  amendment  or 
jeofails  ^  :  and  it  lies  to  the  same  court  in  which  the  judgment  was  To  same  or 
given,  or  to  which  the  record  was  removed  by  writ  of  error,  or  to  a      ^ 
superior  court.     If  a  judgment  in  the  King's  Bench  be  erroneous  in  Error  corom 
matter  oi  fact  only,  and  not  in  point  of  law,  it  may  be  reversed  in  the  ^^  ^^^  in  focu 
sajne  court,  by  writ  of  error  coram  nobis,  or  qttce  coram  nobis  resident «, 
so  called,  from  its  being  founded  on  the  record  and  process,  which 
are  stated  in  the  writ  to  remain  in  the  court  of  the  lord  the  king, 
before  the  king  himself;  as  where  the  defendant,  being  under  age, 
appeared  by  attorney,  or  the  plaintiff  or  defendant  was  a  married 
woman  at  the  time  of  commencing  the  suit,  or  died  before  verdict,  or 
interlocutory  judgment :  for  error  in  fact  is  not  the  error  of  the  judges, 
and  reversing  it  is  not  reversing  their  own  judgment  ^.     So,  upon  For  error  in 
a  judgment  in  the  King's  Bench,  if  there  be  error  in  the  process,  or  P'®**'** 


*  Co.  Lit.  288. 6.  And  for  the  proceed- 
ings in  general  on  writs  of  error,  see  8 
Wms.  Sauod.  6  Ed.  loa  (1.)  to  101.  x. 

^  2  Bac.  Abr.  187.  Cooper  o.  Ginger, 
1  Str.  607.  2  Ld.  Raym.  1408.  S.  a 
Street  o.  Hopkinson,  Cas.  temp.  Hardw. 
846;  and  see  Tidd  Prac.  9  Ed.  1184.  ' 

*  Regina  v.  Paty,  2  Salk.  d04.  Christie 
V.  Richardson,  8  Dumf.  &  £.78.    Bleas- 


dale  V.  Daiby,  9  Price,  606. 

^  Tidd  Prac.  9  £d  918,  &c.  1186. 

*  Appeml.  to  Tidd  Prac.  9  £d.  Chap. 
XLIV.  §  2,  8,  4. 

f  1  Rol.  Abr.  747.  ;i^  18,  14.  Maggot 
V*  Brougbton,  Cro.  Eliz.  10&,  6.  Roy  v. 
Cornwall,  I  Sid.  203.  Knoll's  case,  8 
Salk.  145,6.  Anon.  u/.  147;and8eeSl^fa« 
PI.  189,  40. 
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Error  coram 
vobis,  in  C  P. 


For  error  in  kw, 
to  K.  B.  from 
C  P.  and  in- 
ferior courts. 


From  K.  B.  at 
common  law. 


To  Exchequer 
chamber,  bystat. 
27  Eliz.  c.  8. 


through  the  default  of  the  clerks,  it  may  be  reversed  in  the  same  couit, 
by  writ  of  error  coram  nobis  * :  and  error  will  lie  in  the  King's 
Bench,  on  a  judgment  of  the  Common  Pleas,  for  error  in  &ct^.  But 
if  an  erroneous  judgment  be  given  in  the  King's  Bench,  and  the  error 
be  in  the  judgment  itself,  and  not  in  the  process,  a  writ  of  error  does 
not  lie  in  the  same  court,  upon  such  judgment  ^.  If  an  in&nt  by 
attorney  assign  for  error  coram  nohiSf  that  he  has  improperly  appeared 
in  the  action  by  attorney,  instead  of  by  guardian,  it  is  not  a  mere  irregu- 
larity, but  a  ground  of  error :  the  court  however  will,  6n  application, 
set  aside  the  assignment,  and  allow  the  plaintiff  in  error  to  assign  the 
6rror  by  guardian  ^.  In  the  Common  Pleas,  the  record  and  process 
being  stated  to  remain  before  the  king's  justices,  the  writ  is  called  a 
writ  of  error  coram  vobis,  or  quce  coram  vobis  resident  *. 

For  the  error  or  mistake  of  the  judges  in  point  of  law,  a  writ  of 
error  formerly  lay  to  the  King's  Bench,  from  the  Common  Pleas  at 
Westminster^;  as  it  still  lies  from  all  inferior  courts  of  record  in 
England 8,  except  in  London^,  and  some  other  places;  and,  after 
judgment  given  thereon,  a  second  writ  of  error  may  be  brought,  re- 
turnable in  the  House  of  Lords :  but  error  lies  not  from  an  inferior 
court  to  the  Common  Pleas  K 

At  common  law,  no  writ  of  error  lay  on  a  judgment  from  the  King's 
Bench,  except  in  parliament ;  by  which  means  the  subject  was  oftei 
disappointed  of  his  writ  of  error,  either  by  the  not  sitting  of  parlia- 
ment, or  by  their  being  employed  in  public  business,  when  they  did 
sit  K  To  remedy  which,  it  was  enacted,  by  the  statute  27  EUz.  c.  8. 
that  "  where  any  judgment  shall  be  given  in  the  King's  Bench,  in  any 
"  action  of  debt,  detinue,  covenant,  account,  action  upon  the  case,  eject- 
"  ment,  or  trespass,  first  commenced  there,  other  than  such  only  where 
"  the  Queen  shall  be  party,  the  plaintiff  or  defendant,  against  whom 
**  such  judgment  shall  be  given,  may,  at  his  election  ^  sue  out  of  the 

'  1  Bol.  Abr.  746.  F.  N.  B.  21.  I.       Pleas,  Palm.  Prac.  JDom.  Proc.  119.  ISl, 


Mayor,  &c  of  Maidstone's  case,  Poph. 
181. 

^  Castledine  v.  Mundy,  4  Bam.  &  Ad. 
00.  1  Kev.  &  M.  6S5.  S.  C ;  and  see 
Bird  V.  Orms,  Cro.  Jac.  289.  Frescobaldi 
V,  Kinaston,  2  Sir.  784. 

«  1  Rol.  Abr.  746  ;  and  secTidd  Frac. 
9£d.  11S6,  7. 

^  Beven  v.  Cheshire,  8  DovL  Rep.  70. 

•  Append,  to  Tidd  Prac.  Chap.  XLIV. 
^  5,  6 ;  and  see  further  as  to  writs  of  error 
coram  veins,  ^nd  whether  they  may  be 
brought  for  error  in  fact  in  the  Common 


2.  S6S,  4.  367. 
'  4  Inst.  22. 

*  Append,  to  Tidd  Prac,  9  Bd.  Chap. 
XLIV.  §  7. 

*"  Ballard  v.  Bennet,  2  Bur.  777. 

*  Finch  L.  480.  Ap-Richarde  «.  Jones» 
Dyer,  260.  Roc  v.  Hartly,  Cro.  Eli*. 
26.  S  Blac.  Com.  410 ;  and  see  Tidd 
Prac.  9  Ed.  1137,8. 

k  2  Bac.  Abr.  212 ;  andsee  Tidd  Prac 
9  Ed.  1138. 

I  Anon.  3  Sa)k.  147. 
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*'  court  of  Chancery,  a  special  writ  oi  error,  directed  to  the  chief 

''  justice  of  the  King's  Bench,  commanding  him  to  cause  the  record, 

"  and  all  things  concerning  the  judgment,  to  be  brought  before  the 

*'  justices  of  the  -  common  bench,  and  barons  of  the  Exchequer,  into 

**  the  Exchequer  chamber,  there  to  be  examined  by  the  said  justices 

''  and  barons ;  which  said  justices,  and  such  barons  as  are  of  the  de- 

'^  gree  of  the  coif,  or  six  of  them,  shall  have  full  power  and  authority 

'*  to  examine  all  such  errors  as  shall  be  assigned  in  or  upon  any  such 

judgment,  and  thereupon  to  reverse  or  affirm  the  same  as  the  law 

shall  require,  other  than  for  errors  concerning  the  jurisdiction  of 

**'  the  court  of  King's  Bench,  or  for  want  of  form  in  any  writ,  return, 

'*  plaint,  bill,  declaration,  or  other  pleading,  process,  verdict,  or  pro- 

"  ceeding  whatsoever ;  and  after  the  said  judgment  shall  be  affirmed 

**  or  reversed,  the  said  record,  and  all  things  concerning  the  same,  shall 

'*  be  brought  back  into  the   King's  Bench,  that  further  proceeding 

*'  may  be  had  thereupon,  as  well  for  execution  as  otherwise :  but  such 

''  reversal  or  affirmation  shall  not  be  so  final,  but  that  the  party 

"  grieved  shall  and  may  sue  in  the  high  court  of  parliament,  for  the 

''  further  and  due  examination  of  the  said  judgment,  as  was  then 

*'  usual  upon  erroneous  judgments  in  the  court  of  King's  Bench." 

This  statute  is  confined  to  the  particular  actions  enumerated  therein  \  On  judgment  in 

And  a  writ  of  error  did  not  formerly  lie  in  the  Exchequer  chainber,  aciJon»  co™- 

•'         ^  *  menced  by 

upon  a  judgment  of  the  King's  Bench,  in  an  action  commenced  by  ori^pnal  writ 
original  writ ;  because  it  was  not  first  commenced  in  the  King's 
Bench,  but  was  founded  upon  the  original  writ  issuing  out  of  Chan- 
cery ^.  And  for  a  similar  reason,  a  writ  of  error  lay  not  in  the  Ex- 
chequer chamber,  upon  a  judgment  affirmed  on  error  in  the  King'd 
Bench,  but  must  have  been  brought  in  the  House  of  Lords  ^.  So, 
where  a  judgment  in  the  King's  Bench  was  affirmed  in  the  Exchequer 
chamber,  upon  which  the  plaintiff  sued  out  a  scire  facias  in  the 
King's  Bench,  and  had  an  award  of  execution,  and  afterwards  the  de- 
fendant brought  a  writ  of  error  in  the  Exchequer  chamber,  tarn  in  red- 
ditione  judicii^  quam  in  adjudicatione  executionis,  the  court  held  that 
this  writ  of  error  did  not  lie,  and  was  no  supersedeas  of  execution '^ : 
But  notwithstanding  that  part  of  the  statute  which  exempts  actions 
where  the  Queen  shall  be  party,  it  was  holden  that  a  writ  of  error  lay 
in  the  Exchequer  chamber,  upon  a  judgment  in  an  action  of  debt  qui 
tarn,  upon  the  statute  of  usury  ®. 

»  Tidd  Prac.  9  Ed.  1 139.  264. 

*  Id.  102  ;  and  see  1  Wms.  Saund.  6  «*  Hartop  v.  Holt,  1  Salk.  268.    1  Ld. 
Ed.  846./.  (4.)  Raym.  97.  6  Mod.  228.  S.  C. 

*  Heydon  v,  Godsole,  2  BulsL   162;  •  Lloyd  v.  Skutt,  Doug.  850 ;  and  see 
and  see  Harvey  v.  Williams,  1  Rol.  Rep.  Tidd  Ptac.  9  Ed.  1189. 
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From  law  ride  of 
Exchequer,  in 
England. 


From  courts  in 
ScollawL 


In  Ireland, 


By  sue  23  Geo. 
III.  c.  28.  §  8. 


After  that  sta- 
tute, and  before 
40  Geo.  IIL  c. 
S9. 


By  latter  sta. 
tute. 


From  proceedings  on  the  Utn  side  of  the  Exchequer  in  Engkatd,  a 
writ  of  error  lay  into  the  court  of  Exchequer  chambery  before  the 
lord  chancellor,  lord  treasurer,  and  judges  of  the  courts  of  King's 
Bendi  and  Common  Pleas*;  and  thence  it  lay  to  the  House  of 
Lords  ^ :  but  against  decrees  on  the  equity  side  of  the  Exchequer,  the 
appeal  was  to  the  House  of  Lords  in  the  first  instance. 

Before  the  union  with  Scotland,  a  writ  of  error  lay  not  in  this 
country,  upon  any  judgment  in  Scotland,  because  it  was  a  distinct 
kingdom,  and  governed  by  distinct  laws  * :  but  it  is  since  given  by 
statute  ^,  from  the  court  of  Exchequer  in  Scotland,  returnable  in  par- 
liament *.  From  the  decision  of  the  court  of  session  in  Scotland,  on  a 
bill  of  exceptions,  as  to  ike  con^tency  of  witnesses,  the  admissibi- 
lity of  evidence,  or  other  matter  of  law,  arising  at  the  trial  of  a  cause 
in  the  jury  court,  the  appeal  is  to  the  House  of  Lords,  by  the  statutes 
55  Geo.  in.  c.  42.  §  7.  59  Geo.  IIL  c.  35.  $  17.  and  6  Geo.  IV.  c 
120.  §25,  6  ^ 

A  writ  of  error  formerly  lay  from  the  King's  Bench  in  Ireland 
to  the  King's  Bench  in  England,  and  thence  to  the  House  of  Lords : 
But,  by  the  statute  23  Geo.  III.  c.  28.  §  2.  *^  no  writ  of  error  or  ap* 
"  peal  shall  be  received  or  adjudged,  or  any  other  proceedings  hadbj 
'^  or  in  any  of  his  Majesty's  courts  in  this  kingdom,  in  any  action  or 
^<  suit  at  law  or  in  equity,  instituted  in  any  of  his  Majesty's  courts  in 
"  the  kingdom  of  Ireland  ;  and  all  such  writs,  appeab,  or  proceedings 
'<  shall  be,  and  they  are  thereby  declared,  null  and  void  fo  all  intents 
^*  and  purposes."  After  the  passing  of  the  above  statute,  it  was  the 
practice  in  Ireland,  to  sue  out  a  writ  of  error  to  the  court  of  King's 
Bench  there,  to  reverse  a  judgment  of  the  court  of  law  before  the  king 
in  Chancery,  or  of  the  court  of  Common  Pleas ;  or  a  writ  of  error  to 
the  court  holden  before  the  chancellor  or  treasurer,  conunonly  called 
the  Exchequer  chamber,  to  reverse  a  judgment  of  the  court  of  Exche- 
quer ;  or  a  writ  of  error,  returnable  directly  to  parliament,  to  re- 
verse a  judgment  of  the  court  of  King's  Bench  in  that  country  <  : 
But  now,  by  the  statute  40  Geo.  III.  c.  39.  (Irish  act,)  for  the  more 


'  Append,  to  Tidd  Prac  9  Ed.  Chapu 
XLIV.  S  18. 

i>  3  Blac  Com.  411 ;  and  see  the  su- 
tutes  81  Edw.  III.  Stat  1.  c.  12.  31 
Eliz.  c.  1.  16  Car.  11.  c.  2.  &  20  Car.  II. 
c.  4.  2  Bac  Abr.  tit.  Error,  I.  3.  Man. 
Ex.  Pr.  478,  &c.  Tidd  Prac  9  Ed.  1 140. 

«  Dutton  V,  Howdl,  Shew  P.  C  33. 

*  6  Ann  c.  26.  $  12  ;  and  see  sut.  46 
Geo.  III.  c.   151.  concerning  Appeals  to 


the  House  of  Lord%  from  the  coiiit  of 
Session  in  Scotland. 

«  Append,  to  Tidd  Prac.  9  Ed.  Cbipw 
XLIV.§  19;  andseeTiddiV9c9£d.  1 140. 

'  As  to  this  appeal,  see  the  yaliubfe 
Treatise  and  Observations  of  the  Loid  Chief 
Commissioner  Adam,  on  trial  by  joiy  in 
civil  causes,  p.  306,  &c 

■  Sut.  40  Geo.  III.  c.  39.  $  I.  (Irish 
AcO 
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irpeedy  eoneetion  df  erroneoas  jadgments,  given  in  the  courts  of  law 
in  that  tdngdom,  th«  above  writs  of  -error  were  abolished ;  and  it  is 
enacted,  that  "  where  judgment  hath  been  ^iven^  fat  ^ae  reversal 
•'  whereof  a  vmt  of  error  may  now  by  law  be  brought,  and  where 
"  judgment  shall  be  given  in  any  of  the  said  courts  of  King's  Bench, 
^'  in  law  before  the  king  in  Chancery,  of  Common  Pleas,  and  of  Ex- 
**  chequer  respectively,  writs  of  error  may  be  sued  forth  of  the  Chan- 
*'  eery,  commanding  transcripts  of  the  records  of  such  judgments  re- 
**  spectively,  to  be  brought  before  the  chief  justice  of  the  court  of 
**  King's  Bench,  the  chief  justice  of  the  court  of  Clommon  Heas,  the 
'*  chief  baron  of  the  court  of  Exchequer,  and  the  other  justices  of  the 
said  courts  of  King's  Bench,  and  Common  Pleas,  and  the  other 
barons  of  the  court  of  Exchequer,  into  a  chamber,  to  be  appointed 
*'  by  the  chief  governor  or  governors  of  Ireland  for  diat  purpose, 
and  to  be  called  the  Exchequer  chamber ;  and  that  the  said  chief 
justices,  chief  baron,  and  other  justices  and  barons,  or  any  nine  of 
**  them,  shall  have  power  and  authority  to  examine  such  judgments 
respectively,  -and  to  reverse  or  affirm  the  same,  or  to  award  such 
judgments  as  to  law  and  justice  shall  pertain ;  and  to  send  writs,  as 
the  case  may  require,  to  the  courts  from  which  such  transcripts  shaH 
be  respectively  brought,  directing  such  courts  to  cause  execution  to 
^*  be  done,  as  if  the  judgment  had  been  originally 'awarded  therein ; 
'''and  further,  that  the  said  chief  justices,  chief  baron,  justices  and 
**  barons,  shall  and  may,  in  all  cases  depending,  award  such  costs, 
*'  moderate,  reasonable  or  exemplary,  as  to  them  shall  appear  just." ^ 
And,  by  another  clause  of  the  safne  statute  \  '*  writs  of  error  may 
be  sued  in  the  high  court  of  parliament^  by  any  party  aggrieved 
by  any  jadgment  of  the  said  chief  justices,  chief  baron,  justices  and 
**  barons,  for  the  further  and  due  examination  thereof:  Provided 
"  always,  that  nothing  therein  contained  shall  be  cmistrued  to  give 
"  a  right  to  any  person  to  sue  forth  a  writ  to  reverse  a  judgment  in 
'*  which  the  king  is  a  party,  other  than  as  by  law  the  same  is  now 
"  allowable." 

The  mode  of  proceeding  by  writ  of  error  for  reversing  judgmenfts  From  luperior 
given  in  the  courts  of  King's  Bench,  Common  Pleas,  and  Exchefner  monkwta"" 
in  this  country,  was  materially  altered,  and  is  now  regulated  by  the  ^ngfand,  by 
act  for  die,  more  effectual  administration  of  justice  in  England  and  justice  act 
Wales  ^;  by  which  it  is  enacted,  that  "  writs  of  error  upon  any  judg- 
ment given  by  any  of  the  courts  of  King's  Bench,  Common  Pleas, 


•  Stat  89  Geo.  III.  c.  40.§«.  ""  11    Geo.  IV.  *  1  W.   IV.  c.  70. 

^'/rf.  §3.  5  8, 
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"  and  Exchequer,  shall  thereafler  be  made  returnable  only  before  the 
"  judges,  or  judges  and  barons,  as  the  case  may  be,  of  the  other  two 
**  courts,  in  the  Exchequer  chamber  %  any  law  or  statute  to  the  con- 
"  trary  notwithstanding ;  that  a  transcript  of  the  record  only  shall  be 
"  annexed  to  the  return  of  the  writ ;  and  the  court  of  error,  after 
"  errors  are  duly  assigned,  and  issue  in  «rror  joined,  shall,  at  such 
'*  time  as  the  judges  sh^l  appoint,  either  in  term  or  vacation,  review 
"  the  proceedings,  and  give  judgment,  as   they   shall   be  advised 
"  thereon ;  and  such  proceedings  and  judgment,  as  altered  or  affirmed, 
"  shall  be  entered  on  the  original  record,  and  such  farther  proceed- 
"  ings  as  may  be  necessary  thereon  shall  be  awarded  by  the  court  in. 
**  which  the  original  record  remains ;  from  which  judgment  in  error, 
"  no  writ  of  error  shall  lie  or  be  had,  except  the  same  be  made  re- 
"  turnable  in  the  high  court  of  parliament." 
What  statutes  are       By  thisact^  the  several  statutes  relating  to  the  bringing  of  writs  of 
repeaiea    ere-      gj.j.Q^^  upon  judgments  in  the  Exchequer  \  seem  to  be  virtually  re- 
pealed :  And  it  is  very  doubtful  whether  the  statute  27  EUz.  c.  8.  for 
redress  of  erroneous  judgments  in  the  King's  Bench,  upon  which  a 
writ  of  error  lay  in  the  Exchequer  chamber,  before  the  justices  of 
the  Common  Pleas  and  barons  of  the  Exchequer,  would  be  considered 
as  still  in  force  ;   it  having  been  determined,  that  a  writ  of  error 
founded  upon  the  statute  27  Eliz,  c.  8.  cannot  be  returned  under 
Cases  to  which     the  statute  11  Geo.  IV.  &  1  W.  IV.  c.  70  §  8^     And  the  latter 
^^  "     statute  applies  only  to  cases  where  the  action  was  originally  com- 

menced in  the  court  to  which  the  writ  of  error  was  directed  ^ : 
Therefore,  where  the  action  was  originally  commenced  in  the 
court  of  Common  Pleas,  and  was  removed  into  the  court  of  King's 
Bench  by  writ  of  error,  and  a  writ  of  error  was  afterwards  brought, 
under  the  late  statute,  to .  tlie  court  of  Exchequer  chamber,  Tindal 
Ch.  J.  said,  that  it  was  not  a  case  within  the  letter  or  contemplation 
of  that  statute ;  and  observed,  that  it  was  clear  that  sueh  a  case  could 
not  be  argued  before  the  judges  of  the  Common  Pleas  and  Exchequer, 
because  it  might  happen  that  the  judges  of  the  Common  Pleas,  assisted 
by  the  barons  of  the  Exchequer,  might  reverse  a  judgment  of  the 
court  of  King's  Bench,  which  had  in  the  same  case  reversed  the  judg- 
ment of  the  court  of  Common  Pleas  ®.  The  king,  not  being  men- 
tioned in  the  administration  of  justice  act^,  may  still  bring  a  writ  of 

*  f^or  the  forms  of  writs  of  error  on  this  11.  8  Tyr.  Rep.  16.  S.  C 

,                      st^ute,  aod  the  returns  thereto,  see  Ap-  ^  Ricketts  v.  Lewis,  2  Cromp.  &  J.  II. 

pend.  to  Tidd  Sup,  18S0,  p.  210.  2  Tyr.  Rep.  U.  S.  C 

^  SI  £dw.  III.  Sut.  I.  c.  12.  SI  Eliz.  *  Id,  ib, 

c.  1.  16  Car.  II.  c.  2.  20  Car.  IL  c.  4.  '  11  Geo.  IV.  &  I  W.  IV.  c.  70.  §  8. 

"^  Gurney  v,  GordoB,  2  Cromp.  &  J. 
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error  in  parliament,  in  the  first  instance.  Writs  of  error  also  coram 
noins  in  the  King's  Bench,  or  coram  vohis  in  the  Common  Pleas  ^ 
and  the  proceedings  thereon,  to  reverse  judgments  in  the  same  court, 
for  error  in  fact,  or  in  the  process^  &c.  do  not  seem  to  be  affected 
by  the  provisions  of  that  act 

For  suing  out  a  writ  of  error  in  parliament,  there  must  be  a  war-  Suing  out  writ  . 
rant  from  the  crown,  which  is  procured  by  the  cursitor  *> ;  and  when  nanient 
the  king  is  a  party,  the  Jiat  of  the  attorney-general  must  be  ob- 
tained, upon  an  application  setting  forth  the  errors  intended  to  be 
assigned,  accompanied  with  a  certificate  from  counsel,  that  they  are 
real  errors.  Anciently,  it  appears  that  where  the  king  was  a  party,  it 
was  necessary  to  sue  to  him  by  petition,  for  leave  to  bring  a  writ  of 
error,  which  could  not  be  obtained  absque  speciaU  gratid  domini 
regis  ^,  Afterwards,  a  distinction  was  made  between  cases  where  the 
substance  of  the  first  judgment  was  to  be  reversed,  and  where  the 
error  was  in  mesne  process,  or  a  collateral  matter :  In  the  first  case,  a 
petition  to  the  king  was  necessary ;  but  in  the  latter,  the  attorney 
general,  in  his  discretion,  might  grant  a  writ  of  error  without  a  peti- 
tion to  the  king  ^.  At  length,  in  the  time  of  the  Usurpation,  the  prac- 
tice of  petitioning  the  king  for  a  writ  of  error,  which  was  anciently 
used  as  a  mark  of  decency  and  respept,  was  laid  aside  ^ ;  and  it  has 
ever  since  been  usual  to  grant  it,  on  the  frit  of  the  attorney-general  ^ 

The  writ  of  error  being  made  out,  is  sealed  in  Chancery,  either  on  Sealing,  and  al* 
a  general  seal  day,  or,  which  is  somewhat  more  expensive,  at  a  private  ^^it  of  error, 
seal ;  and  afler  being  obtained  from  the  cursitor,  should  be  taken  to  the   ^^' 
clerk  of  the  errors  of  the  court  in  which  the  judgment  was  given  ff,  who 
will  alUnv  the  same,  on  being  paid  his  fees,  and  make  out  a  certificate 
or  note  of  the  allowance  ^ ;  a  copy  of  which  should  be  served  on  the 
attorney  for  the  defendant  in  error  *.  The  writ  of  error  coram  nobis  is  Coram  nobist  or 
allowed  by  the  master,   in   open   court  ^ ;   and  if  brought   on   the 
ground  of  coverture^  or  of  the  defendant's  being  beyond  sea",  &c. 

«  Jnte,  595,  6.  II.  §  2.  in  Scac.  Man.  Ex.  Append.  209. 

^  Sir  Christopher  Heydon*8  case,  Godb.  ,     ^  Append,  to  Tidd  Prac,  0  £d.  Chap. 

247.  Imp.  K.  B.  10  Ed.  758.  XLIV.  §  20. 

'  23  Edw.  III.  22.  pi.  U;  and  see  22  *  Tidd   Prae.  9  Ed.    1144:  and   see 

Edw.  III.  S.jpf.25.    Hurlston's  case,  2  Jones  o.De  Lisle,  8  Bing.  125.  10  Moore, 

Leon.  194.  617.  S.  C. 

*  Anon.  Say.  131.  ^  L.  P.  £.  77 ;  but  see2  Cromp.  3  Ed. 

*  Anon.  1  Salk.  264.  377.  where  it  is  said,  that  this  writ  may  be 
'  Rex  V.  Lookup,  3  Bur.  1901 ;  and  allowed  in  vacation  by  the  secondary. 

see  Palm.  Prac.  Dom.  Proc.  180,  81.  *  Append,  to  Tidd  Prac  9  Ed.  Chap. 

>  R.  E.  36 Gir.  IL  K.  B.;  and  see  R.       XLIV.  §  21. 
T.  20  Car,  I.  K,  B.  R.  T.  2ft  &  27  Geo.  "  /d.  §  24. 
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of  execution. 


<c 


a 


there  should  be  an  €fiim>it  of  the  fact  on  which  it  k  fiMmded^  The 
rule  of  allowance  in  that  court  %  being  drawn  ii{>  by  the  clerk  of  the 
rules,  a  copy  of  it  is  served  on  the  attorney  of  i^e  defendant  in  error. 
In  the  Common  Pleas,  the  writ  of  error  cvram  vohU  is  allowed  u 
court;  and^e  rule  of  allowance^  drawn  up  by  the  secondaries. 

fiy  the  administration  of  justice  wct^  we  have  seen  ^,  that  '*  in  all 
"  cases  relating  to  the  practice  of  the  courts  of  King's  Bendi«  Connaon 
"  Pleas,  or  Exchequer,  in  matters  over  ^ich  the  said  courts  have  a 
"  common  jurisdiction,  or  of  or  relating  to  the  practice  of  the  court  of 

error  thereinbefore  mentioned,  it  shall  be  lawi&d  for  the  jndges  of 

the  said  courts  jointly,  or  any  ^hi  or  more  of  them,  including  the 
'*  chiefs  of  each  court,  to  make  general  rules  and  orders,  for  rego- 
''  lating  the  proceedings  of  all  the  said  courts;  whidi  said  rules  and 
"  orders  so  made,  shall  be  observed  in  all  the  said  courts ;  and  no 
"  general  rule  or  order  respecting  such  matters,  shall  be  made  in  any 
"  manner,  except  as  aforesaid."  .  In  pursuance  of  the  power  given  by 
this  act,  general  rules  were  made  by  all  the  judges,  in  HUary  term 
1834  ^  to  regulate  the  proceedings  on  writs  of  error,  which  will  be 
particularly  noticed  hereaAer.  These  rules  contain  an  extennve  re- 
form of  the  whole  course  of  proceedings  upon  writs  of  error,  tending 
greatly  to  promote  simplicity  and  dispatch  in  the  practice,  and  to 
save  unnecessary  expense  to  the  parties. 

After  final  judgment,  and  before  execution  executed,  awritof  error  is, 
generally  speaking,  a  supersedeas  of  execution,  from  the  time  of  its 
allowance  ^  provided  bail,  when  necessary,  be  put  in  and  perfected  in 
due  time<i;  and  the  allowance  is  notice  of  itself  ^:  Or  if  the  plaintiff 
before  the  allowance,  had  notice  of  the  writ  of  error  being  sued  out, 
it  was  from  the  time  of  that  notice  a  supersedetu ' ;  And,  in  the  Ex* 
chequer,  a  writ  of  error  was  a  supersedeas  of  execution,  from  the 
time  of  giving  notice  of  the  allowance  to  the  plaintiff  in  the  action,  or 


•  Append,  to  Tidd  Prac.  9  Ed.  Chap. 
XLIV.  §  82. 

^  Id,  S  SS. 

«  11  Geo.  IV.  &  1  W.  IV.  c  7a  5 
11 ;  and  see  1  Rep.  CL.  Com. 99. 
'  Jh^e,  28. 

•  R.  IV.  H.  4  W.  IV.  reg,  9,  &c.  5 
^am.  &  Ad.  Append,  xr,  xn.  10  Bhg. 
4*4,  6.  2  Cromp.  &  M.  8,  &c;  and  see 
3  Rep.  C  L.  Com.  31.  9%, 

t  Tidd  Prac  9  Ed.  1145.  (e.) 

•  Id.  (/■) 

^  Perkins  v.  Woolaston,  1  Salk.  321. 


Jaques  V.  Nixon,  1  DumC  &  E.  280. 
Braithwaite  v.  Brown,  1  Cfait  R.  2S8. 
'  ■  V.  Bufler,  id.  241.  Clegbom 
V.  Des  Anges,  8  Moore^  83.  Gaw,  68. 
S.C. 

'  Perkins  i>.  Woolaston,  (or  Parkins  v. 
Wilson,)  1  Salk.  321.  6  Mod.  180.  «  LdL 
Raym.  1260.  8.  C.  Spratt  v.  Frederidr, 
Say.  Rep.  61 ;  and  see  R.  £.  36  Cbr.  IL 
K.  B.  R.  M.  28  Gir.  II.  C  P.  Heritoa 
0.  Stevens,  Barnes,  20ft.  Sykes  d.  Oim 
ew  Dawson,  id.  209. 


or  samoft.  60S 

his  attorney  or  clerk  in  court* :  But,  by  a  general  rule  of  all  the  courts  *>, 
**  a  writ  of  error  shall  be  deemed  a  supersedeas,  from  the  time  of  the 
allowance."    By  a  subsequent  rule  ^  however,  "  no  writ  of  error  shall  Note  ci  aLow- 
be  a  supersedeas  of  execution,  until  serrioe  of  the  notice  of  the  ^^^  pArticulv 
allowance  thereof,  containing  a  statement  of  some  psiAicular  ground  ground  of  error. 
of  error  intended  to  be  argued :  provided,  that  if  the  error  stated 
in  such  notice,  shall  appear  to  be  frivolous,  the  court,  or  a  judge 
upon  summons,  may  order  execution  to  issue."    This  rule  has  been 
holden  to  be  sufficiently  complied  with,  by  a  notice  of  the  allowance  of 
a  writ  of  error,  in  an  action  of  slander ^  stating  the  grounds  of  the  error 
to  be  that  the  declaration,  and  every  count  thereof  is  bad,  the  words 
not  being  actionable  without  special  damage,  and  the  innuendoes  bad 
in  law^.     But  where  the  point  stated  in  the  notice  of  allowance  of  a 
writ  of  error,  had  been  argued  and  decided  on  a  rule  granted  to 
arrest  the  judgment,  the  court  of  Exchequer  refused  to  allow  execu- 
tion to  issue,  as  upon  a  frivolous  ground  of  error  *• 

By  the  statute  6  Geo.  IV.  c.  96.  §  1.  for  preventing  the  delays  oc-  Bail  in  error, 
casioned  to  creditors  by  frivolous  writs  of  error,  brought  cm  judg-  ,^uire^ 
ments  given  in  his  Majesty's  courts  of  record  at  Westnunstery  and  in 
the  counties  palatine,  and  in  the  courts  of  Great  Session  in  Wales ;  it 
was  enacted,  that  ''  upon  any  judgment  thereafter  to  be  given,  in  any 
'*  of  the  said  courts,  in  any  personal  action,  execution  shall  not  be 
**  stayed  or  delayed  by  writ  of  error,  or  supersedeas  thereupon,  with- 
'<  out  the  special  order  of  the  court,  or  some  judge  thereof,  unless  a 
"  recognizance,  with  condition  according  to  the  statute  made  in  the 
*'  third  year  of  the  reign  of  his  Majesty  king  James  the  first,  intituled 
'*  An  act  to  avoid  unnecessary  delays  of  execution^  be  first  acknow- 
**  ledged  in  the  same  court."  By  this  statute,  bail  in  error  is  now  re- 
quired in  all  cases,  after  judgment  for  the  plaintiff  in  any  personal 
action,  whether  after  verdict  or  by  default,  &c,  unless  it  be  otherwise 
ordered  by  the  court  or  a  judge.  And,  in  the  Common  Pleas,  the 
court  would  not  dispense  with  bail  in  error,  where  the  error,  though 
real,  was  only  matter  of  form':  And  it  has  been  determined,  that 

""  R.  T.  26  &  27  Geo.  II.  §  2.  Ex-  Cromp.  &  M.  8. 

cheq.  Man.  Ex,  Append.  209, 10.  4  Price,  *  Robinson  v.  Day,  2  Dowl.  Rep.  dOI. 

289;  and  see  Tidd  Prac,  9  Ed.  530.  8  Leg.  Obs.  817.  S.  C. 

1 145,  6.  *  Gardiner  (or  Gudner)  v.  WiUiams,  1 

^  R.H.  2W.  lV.rvg.L§8S.  SBurn.  Gale  91.    8  DovL  Rep.  790.    10  Leg. 

&  Ad.  386.  8Bing.  300.  2  Cromp.  &  J.  Obs.  289.  8.  C. 

191.  '  Wadsworth  t;.  Gibson,  I  Moore  &  P. 

^  R.  Pr.  H.  4  W.  IV.  reg.  9.  5  Barn.  501.  4  Ring.  572.  S.  C 
&   Ad.    Append,    xv.   10  Ring.  454.  2 
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Recognizance 
of  bul  in  error, 
in  wliat  sum. 


Time  allowed 
forjiutiiying 
bail  in  error, 
when  excepted 
to  in  vacation. 


money  cannot  be  paid  into  court,  in  lieu  of  bafl  in  error,  unless  by 
consent  <^. 

In  persotial  actions,  it  is  a  rule,  founded  upon  the  statute  3  Jac,  I, 
c.  8.  that  the  recognizance  should  be  acknowledged  in  double  the 
sum  adjudged  to  be  recovered  by  the  *  former  judgment  ^ ;  and  ac- 
cordingly it  has  been  holden,  that  a  recognizance  of  bail  in  error,  for 
less  than  double  the  sum  recovered  by  the  judgment,  does  not  ope- 
rate as  a  supersedeas  or  stay  of  execution  ^.  But  upon  error  in  debt 
on  bond,  though  the  bail  were  formerly  bound  in  double  the  penalty 
recovered,  yet,  by  the  course  of  the  King*s  Bench,  it  was  deemed 
sufficient  if  they  justified  in  double  what  was  really  due  *^ :  and,  in 
the  Common  Pleas,  if  the  bail  were  bound  in  double  the  sum  secured 
by  the  condition,  it  was  sufficient ;  though  a  further  sum  was  due  for 
interest  and  costs,  and  nominal  damages  had  been  recovered  *.  In 
the  Exchequer  of  Pleas  it  was  a  rule  ',  that  "  in  all  cases  where  spe* 
cial  bail  was  required  on  writs  of  error,  if  the  bail  were  obliged  to 
justify,  each  of  them  should  justify  himself  in  double  the  sum  reco- 
vered by  the  judgment,  on  which  the  writ  of  error  was  brought;  ex- 
cept where  the  penalty  of  a  bond,  or  other  specialty,  was  recovered 
by  such  judgment,  in  which  case  each  of  the  bail  should  justify  in 
such  penalty  only  "8,  And  now,  by  a  general  rule  of  all  the  courts'^, 
*^  a  recognizance  of  bail  in  error  shall  be  taken  in  double  the  sum  re- 
covered, except  in  case  of  a  penalty;  and  in  case  of  a  penalty,  in 
double  the  sum  really  due,  and  double  the  costs." 

In  the  King's  Bench,  if  a  rule  for  better  bail  was  served  in  vaca- 
tion, there  was  formerly,  it  seems,  no  occasion  to  justify  until  the 
next  term  ;  but  the  plaintiff  in  error  must  either  have  given  notice 
of  justifying  the  same  bail,  or  put  in  sudi  other  bail  as  he  would 
abide  by,  within  the /otir  days  allowed  by  the  rule;  it  having  been 
determined,  that  he  could  not  give  notice  of  fresh  bail  after  the  four 
days,  unless  indeed  the  bail  already  put  in  were  prevented  from  jus- 
tifying by  special  circumstances,  which  must  have  been  disclosed  to 
the  court  by  affidavit,  at  the  time  appointed  for  justifying  K  In  the 
Common  Pleas,  when  the  rule  was  served  in  vacation,  the  plaintiff  in 


*  Collins  V,  Gwynne^  2  Moore  &  S. 
776. 

^  Fhiliipson  v.  Browne,  8  Qiit.  R.  105. 
^  Reed  v.  Cooper,  6  Taunt  SSO. 

*  Gomez  Serra  v.  Munez,  2  Str.  821. 
«  Dixon  V.  Dixon,  2  Bos.  &  P.  443. 

f  R.  £.  SS  Geo.  IL  Excbeq.  Man. 
Ex.  Append.  217. 


«  Tidd  Prac.  9  Ed.  1165, 6. 

*  R.  H.  2  W.l\.rrg.L  §  26.  SBam. 
&  Ad.  877.  8  Bing.  29i.  2  Cromp.  &  J, 
176. 

1  Lunn  V,  Leonard,  1  Maule  &  &  366. 
Ostrdch o.  WSson,  ut  367.  {a.);  and 
Anon.  2  ChiU  R.  84, 6. 
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error  had  not  time  of  course  to  perfect  his  bail  until  the  next  term ; 
but  ought  to  have  justified  before  a  judge  :  and  if  the  defendant  \n 
error  were  not  satisfied  with  that,  then  the  plaintiff  in  error,  having 
done  every  thing  in  his  power,  was  entitled  to  time  Tor  justifying 
until  the  next  term,  but  not  otherwise  \  In  the  Exchequer  of  Pleas 
it  was  a  rule  \  that  **  if  bail  in  error  were  excepted  to,  and  notice  of 
exception  given  in  writing  to  the  attorney  or  clerk  in  court  for  the 
plaintiff  in  error  in  term  time,  such  bail  should  be  perfected  and  jus- 
tified within  your  days  after  notice  so  given,  or  the  defendant  in  error 
might,  in  default  thereof,  have  proceeded  to  execution,  notwithstand- 
ing such  writ  of  error :  but  where  notice  of  exception  was  given  in 
vacation  time>  then  such  bail  should  be'  perfected  and  justified  upon 
the^r^^  day  of  the  subsequeyit  term,  unless  the  defendant  in  error, 
his  attorney  or  clerk  in  court,  should  consent  to  a  justification  be- 
fore one  of  the  barons  ;  in  which  case  such  bail  should  justify  them- 
selves before  a  baron,  within  four  days  af):er  notice  of  such  excep- 
tion given  in  writing  to  the  plaintiff  in  error,  his  attorney  or  clerk 
in  court :  and  in  default  of  such  justification,  the  defendant  in  error 
might  have  proceeded  to  execution,  notwithstanding  such  writ  of 
error.*'  ^  But,  by  a  general  rule  of  all  the  courts  ^,  *<  if  bail  in  er- 
ror are  excepted  to  in  vacation,  and  the  notice  of  exception  require 
them  to  justify  before  a  judge,  the  bail  shall  justify  within  four  days 
from  the  time  of  such  notice,  otherwise  on  the  first  day  of  the  ensu* 
ing  term.*' 

Bail  in  error,  when  necessary,  being  complete,  the  next  step  to  be  Certifying,  or 
taken  by  the  "^plaintiff  in  error,  except  on  a  writ  of  error,  coram  nobis  ^J^J^  "^'  '^" 
or  vobiSf  is  to  certify  or  transcribe  the  record ;  in  order  to  which  a 
transcript  is  made  and  sent,  with  the  writ  of  error  and  return,  into 
the  court  above.  When  no  bail  is  required,  this  is  the  first  step  that 
is  taken  after  the  service  of  the  allowance  of  the  writ  of  error ;  and 
it  was  formerly  holden,  that  the  plaintiff  in  error  should  regularly 
cause  the  transcript  to  be  made,  (for  the  defendant  in  error  cannot 
transcribe  the  record  ^)  by  the  time  the  writ  of  error  was  returnable. 
If  the  record  were  not  certified  by  that  time,  the  defendant  in  error 
might  have  given  the  plaintiff  a  rule  to  certify  it^,  which  was  an  eight 

*  De  Revose  v,  Hayman,  Barnes,  211.  &  Ad.  376.  6  Bing.  1^90.  2  Cromp.  &  J. 

Hawldns  v.  Flomer,  2  Blac  Rep.  1064.  172,  3. 

Imp.  C.  P.  7  Ed.  766,  6.  •  Anon.  1  WUs.  86. 

i>  R.T.  26&27Geo.  IL^2.  Excbeq.  '  Goodright  v.   Hugoson,  Cuhtemp. 

Mao.  Ex.  Append.  210.  Haidw.  852.    Append,  to  Tidd  JFVac..9 

""  Tidd  Prac.  9  Ed.  1157, 8.  Ed.  Cbap^  XLIV.  §  89,  40. 

«»  R.  H.  2  W.  IV.  reg,  I.  5  17.  SBarn. 
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S^fnrioeof. 


chequer. 


Rule  for,  in        day  rule,  obtained  from  the  derk  of  the  errors  in  the  Common  PleMf 

°'  OA  a  writ  (terror  from  that  court,  returnable  in  the  King's  Bench, 

or  from  the  clerk  of  the  errors  in  the  King's  Bench,  on  a  writ  of 

When  obtained,    error  returnable  in  the  Exchequer  Chamber.     This  rule  might  have 

been  had  on  the  essoign  day,  when  the  writ  of  error  was  returnable 
m  the  Exchequer  Chamber  die  first  return  of  the  term* :  And  when 
the  rule  was  obtained,  a  copy  of  it  must  ha^e  been  forthwith  made 
and  served  on  die  attorney  for  the  plaintiff  in  error  ^.  In  the  Com- 
mon Pleas,  the  rule  to  transcribe  might  have  been  served  on  the 
plaintiff  in  error ;  these  rules  being  excepted  out  of  the  general 

Practice  in  Sx-  practice,  which  required  service  on  his  attorney  ^.  In  the  Exche- 
quer of  Pleas^  there  was  no  rule  given  to  transcribe^;  and  it  was 
not  the  pracdce  for  the  defendant  in  error  to  enter  up  the  judgment 
fuHy  on  die  roll,  unless  die  record  was  carried  to  the  House  of 
Lords,  or  he  was  specially  required  to  do  so  by  the  plaintiff  in  er- 
ror **. 

On  a  writ  of  error  brought  on  a  judgment  in  the  Common  Pleas* 
or  any  inferior  court,  in  an  adverse  suit,  the  record  itself  was  sup^ 
posed  to  be  removed,  diat  it  might  remain  as  a  precedent  and  evi- 
dence of  the  law  in  similar  cases  ® :  But  in  the  case  of  a  Jine,  the 
transcript  only  was  removed  from  the  Common  Pleas;  for  a  fine 
was  but  a  more  solemn  acknowledgment  or  contract  of  the  parties, 
and  was  therefore  no  memorial  of  the  law,  and  need  only  to  be  af^ 
firmed  or  vacated  :  if  it  were  affirmed,  the  contract  stood  as  it  was ; 
if  vacated,  die  jusdces  of  the  King's  Bench  might  send  for  die  Jine 
itself,  and  reverse  it,  or  they  might  send  a  writ  to  the  Treasurer  and 
Chamberhun,  to  take  it  off  the  file  ^  Besides,  if  the  record  itself 
had  been  removed,  and  the  fine  affirmed,  it  could  not  have  been  en- 
grossed, for  want  of  a  chirographer  in  the  King's  Bench «.  This 
distinction,  however,  was  not  attended  to  in  practice;  for  on  all 
writs  of  error  returnable  in  the  King's  Bench  ^,  as  well  as  in  the 
Exchequer  Chamber ^  or  House  of  Lords'^,  it  was  usual  to  send 


When  record 
vas  certified,  or 
only  a  trans- 
cript. 


*  Green  v,  Upton,  Barnes,  410. 
^  Law  and  Practice  of  Error,  88. 

*  Green  v.  Upton,  Barnes,  410. 

'  Dunbar  v.  Parker,  9  Price,  593,  4.  S 
ly.  Bep.  806.  (a.)  ;  and  see  Tidd  Prac. 
9  Ed.  1159. 

*  2  Bac  Abr.  902.  F.  N.  B.  20.  F. 
L  H^  VII.  19,  SOw  pi  6.  Rexti.North, 
2  Salic.  665.  2  Banu  &  Ad.  972.  (a.> 

t  Winchurcb  v.  Behcood,  1  Salk.  837, 
8.  Fazacharly  v.  Baldo,  ui.  S4I. 


B  2  Bac  Abr.  203. 

*  B.  M.  28  Oir.  n.  C  P.  Harris. 
Prac.  C.  P.  434.  Rez  9.  North,  2  SaDc. 
565.  Sampayo  o.  De  Payba,  5  Taunt.  85. 
and  see  2  B«n.  &  Ad.  972.  (a.) 

1  RuUer  V.  Hedstone^  2  Str.  837. 

k  1  Hen.  VII.  19, 20.  pL  5.  Wfaal^y*a 
case^  Dyer,  876b  Heydon  v,  Godsalve^ 
(or  Heydon  v.  Godsole^}  Cro.  Jac.  341,  2. 
2  Bulst.  168,  4.  &  a  Detbick  tk  Brad- 
bourne,  T.  Rayn.  5. 
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only  a  traaBcript  of  the  record,  and  not  the  record  itself  "^r  And  by 
the  statute  11  Geo.  IV.  &  1  W.  IV.  c.  70.  $  8.  ''a  twameript  of  the 
''  record  only,  shall  be  annexed  to  the  return  of  the  writ^;  and  the 
"  court  of  error,,  after  errors  are  duly  assigned,  and  issue  ia  enror 
**  joined,  shall,  at  such  time  as  the  judges  shall  appoint,  either  m 
^*  term  or  vacation,  review  the  proceedings,  and  give  judgment,  as: 
^  they  shall  be  advised  thereon."  And,  on  a  writ  of  error  from  the 
Common  Pleas,  the  chief  justice  certified  only  the  body  of  the  re- 
cord, which  was  aU  that  remained  in  his  custody ;  fot  originid  and 
judicial  writs  remained  with  the  custos  bretmrn  and  olher  officers, 
and  wene  never  certified  but  when  erroir  was.  assigned  fox  want  of 
themS 

In  the  King's  Bendi,  and  Common  Pkas,  the  transcript  waS'  made  Mode  of  certi- 
by  the  clerk  of  tho errors,  who  acted  as  clerk  to  the  chief  justice ;.  eribme?in^B. 
and  in  order  to  enaUe  him  to  make  it,  the  defendant  in  error  left  &  C.  P. 
with  him  ibe  record,  or  e(^y  of  the  proceedings,  upon  which  he  sent 
for  the  transcript  money,  oi^  a  part  of  it,  to  the  plaintiff  in  erjoz ;.  and 
if  paid,  he  proceeded  to  make  the  transcript,  whick  was  examined 
with  the  record  by  the  attomej^  for  the  defendant  in  erroc  ^.  In  the 
King's  Bench,,  on  a  writ  of  error  to  the  Exchequer  Chamber,  if  the 
writ  were  returnable  on  the  Jirst  retum  day  of  the  term,  the  clerk  of 
the  errors  took  the  whole  of  that  te^mi  to  make  the  transcript;  if  on 
the  last  return  day,  he  took  all  the  vacation  following  ®.  In  the  Gomh 
moa  PleaB„  it  was  usual  for  the  chief  justice  to  sign  the  retum  ' ;  but 
this  does  not  aeem  to  have  been  absolutely  necessary ;  at  kast,  the 
court  of  King's  Bench  would  not  stay  the  proceedings,,  fi»r  want  of 
his  sigpiature ;  and  though  the  writ  of  error  required  the  record  to  be 
sent  sub  sigilloi  yet  this  waa  never  piactised'. 

The  transcaeipt  being  made,,  examined^  and  paid  foor,  was  deliveoed  DeBvery  of 
over^  with  the  writ  of  error  and  relulm^  by  the  clerk  of  the  errors,  ^^^to'Jh^m, 
in  the  CommoA  Pleas,  to  the  signer  of  the  writs  ia  the  Kill's  Beaeh.;  in  K.  B«&C.P. 
or  by  the  clerk  of  the  errors  .of  the  King!s  B^odR,  to>  the  clerk  of  the 
errors  in  the  Exchequer  Chamber,  or  Us  deputy';     If  m  writ  of 

*  Tidd  Prog.  9  £d.  IIQB*  abaw  o.  StesyiirUv  Barnes,  901.     H^«g 

^  Append,  to  Tidd^.  l:eSS.  pp.  21 1>  v.  Thornton,  t(/. 

•IS,  IS,  14.  "  Blackwood  V.  South  Sea  Company,  2 

'  Robwrt  V.  AndrewA,  Cro^  EUz.  84;  Str.  1063,  4.  Cas.  ,(en^.    Haidw.  S44. 

and  tee  Tidd  Prac.  9  Ed.  1159.  S.  C.;  aadsee  Tidd  Prat.  9>Bd«  IIGO. 

0  U  V.  £.  S4,  &  I"  Append.  to<  Tidd  Prs^  ft  £d.  Chap. 

«  Id.  86.  XLIV.  §  41,  2. 

'  Allen  tK  Shaw,  1  Sid.  268k     Oleran-  ^  t.  P*  E.  35. 
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error  were  brought  in  parliament,  on  a  judgment  in  the  Ring's 
Bench>  the  chief  justice  went  in  person,  attended  by  the  clerk  of  the 
errors,  to  the  House  of  Lords,  with  the  record  itself,  and  a  trans- 
cript, which  was  examined  and  left  there ;  and  then  the  record  was 
brought  back  again  into  the  King's  Bench  ;  and  if  the  judgment  were 
affirmed,  that  court  might  proceed  on  the  record  to  grant  execution : 
for  if  the  record  itself  had  been  removed,  and  judgment  affirmed,  and 
the  parliament  dissolved,  there  could  not  have  been  any  proceedings 
thereupon,  to  have  execution  ^ :  But  now,  by  a  general  rule  of  all  the 
courts  \  •*  no  rule  to  certify  or  transcribe  the  record  shall  be  neces- 
sary ;  but  the  plaintiff  in  error  shall,  within  twenty  days  after  the 
aUowance  of  the  writ  of  error,  get  the  transcript  prepared  and  ex- 
amined, with  the  clerk  of  the  errors  of  the  court  in  which  the  judg- 
ment is  given,  and  pay  the  transcript  money  to  him ;  in  default 
whereof,  the  defendant  in  error,  his  executors  or  administrators,  shall 
be  at  liberty  to  sign  judgment  of  nan  pros  ;  and  the  clerk  of  the  errors, 
shall,,  after  payment  of  the  transcript  money,  deliver  the  writ  of 
error,  when  returnable,  with  the  transcript  annexed,  to  the  clerk  of 
the  errors  of  the  court  of  error.*'  After  the  transcript  of  the  record 
in  error  has  been  removed,  the  court  below  has  no  power  to  order 
judgment  of  non  pros  to  be  signed,  because  it  was  not  ready  in  due 
time,  although  the  defendant  in  error  may  have  proceeded  regu- 
larly «. 

If  the  plaintiff  in  error  neglected  to  proceed  after  the  record  was  cer- 
tified, the  defendant,  in  order  to  compel  him,  must  formerly  have  sued 
out  a  sore  facias  quare  executionem  non  in  the  court  of  King's 
Bench,  wherein  the  writ  of  error  was  returnable,  except  on  a  writ  of 
error  coram  nobis,  or  by  the  plaintiff  to  reverse  his  own  judgment,  or  in 
guare  impedit^  where  the  judgment  for  the  defendant  is,  that  the  plain- 
tiff take  nothing  by  his  writ,  but  be  in  mercy  for  his  false  daim,  and 
in  all  cases  of  the  same  nature,  where  there  was  no  adjudication  to 
the  defendant  of  damages  or  costs.  As  the  parties,  in  the  King's 
Bench,  had  no  day  in  court  given  to  either  of  them,  on  the  removal 
of  the  record  by  writ  of  error,  the  defendant  in  error  had  no  other 
way  of  compelling  the  plaintiff  to  assign  his  errors,  than  by  suing  out 
a  writ  of  scire  facias  quare  executionem  non  ^,  &c. ;  and  if,  upon  such 


*  2  Bac.  Abr.  809. 

»»  R.  Pr.  H.  4  W. IV.  rtg.  10.  5BanL 
&  Ad.  Append,  xt.  10  Bing.  454.  8 
Cronip.  &:  M.  8,  4. 

<"  Fitt  v.  Williams,  4  Dowl.  Rap.  70.  1 


Har.  &  W.   S6S.    10  Leg.  Obs.  488. 

s.  a 

<>  Sir  Edward  Hobbye'scaae,  Godb.  6a 
Anon.  8  Leon.  107;  and  see  Tidd  iVwc 
9  Ed.  1 107. 
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writ,  the  plaintiff  in  error  did  not  assign  errors,  but  suffered  judgment 
to  pass  by  de&ult  upon  scire  feci,  or  two  nihilst  no  errors  afterwards 
assigned  would  have  prevented  execution  *. 

In  the  Exchequer  chamber,  the  defendant  in  error  must  formerly  Rule  to  allege 
have  given  a  rule  for  the  plaintiff  in  error  to  allege  diminution,  or  that  p^^^^gg,^" 
the  record  was  not  duly  certified  or  transcribed  \  This  was  an  eight  thereon. 
day  rule,  given  by  the  clerk  of  the  errors  in  the  Exchequei^  chamber  ^ ; 
and  if  the  writ  of  error  were  returnable  the  first  day  of  term,  the 
plaintiff  in  error  was  to  transcribe  the  same  term,  allege  diminution 
the  term  following,  assign  errors  the  next  term,  and  argue  them  the 
fourth  term :  but  if  the  defendant  in  error,  instead  of  serving  the  rule 
to  transcribe  at  the  return  of  the  writ,  neglected  it  for  a  term  or  two, 
the  plaintiff  must  have  transcribed  in  that  term  in  which  the  rule  was 
served,  alleged  diminution  the  same  term,  assigned  errors  the  term  fol- 
lowing, and  argued  them  the  third  term  ^.  A  copy  of  the  rule  to  allege 
diminution  being  made,  and  served  on  the  attorney  for  the  plaintiff  in 
error,  it  was  incumbent  on  him  to  pay  eight  pence  per  folio  for  the  pro- 
ceedings to  the  clerk  of  the  errors,  and  2<.  4d,  for  the  rule,  (which  was 
called  alleging  diminution  S)  within  the  eight  days  allowed  by  the  rule ; 
and  if  he  neglected  to  do  so,  the  clerk  of  the  errors,  on  being  applied 
to,  with  an  affidavit  of  the  service  of  a  copy  of  the  rule,  would  have 
signed  a  non  pros  '9  and  taxed  the  defendant  in  error  his  costs ;  but 
unless  an  affidavit  was  made,  he  usually  sent  to  the  attorney  for  the 
plaintiff  in  error,  and  if  the  money  were  not  paid  by  the  next  morn- 
ing, he  would  then  have  signed  the  non  pros  of  course,  and  taxed  the 
costs'. 

When  the  plaintiff  in  error  had  alleged  diminution,  the  next  step  to  Rule  toutign 
be  taken  by  the  defendant  in  error,  was  to  give  a  rule  for  the  plaintiff  bow  formaly"' 
to  assign  errors ;  which,  on  a  writ  of  error  coram  nobis  or  vohis,  is  gi^c°« 
the  first  proceeding,  and  may  be  given  immediately  after  the  allow-  ^^^^'^^ST 
ance  and  notice  of  the  writ  of  error  \    It  was  also  the  first  proceed-  &c. 
ing  after  the  transcript  was  brought  in,  on  a  writ  of  error  by  the  plain- 
tiff to  reverse  his  own  judgment  ^,  or  when  there  was  no  adjudication 
to  the  defendant  of  damages  or  costs  ^    In  the  King's  Bench,  this  In  K.  B. 

*  Moadeyo.  Cocks,  Cartb.i0,4]  ;and      XLIV.  §  114. 

aeeTiddiVac.  9Ed.  1166.  ■  Imp.  K.  B.   10  Ed.  724;  and  sec 

»  Tidd  Prac.  9  Ed.  1166.  Tidd  Prac.  9  Ed.  1167,  8. 

*  Append,  to  Tidd  Prae.  9  Ed.  Chap.  ^  8  Crompi  3  Ed.  877.  Imp.  K.  B. 
XUV.  5  46.       '  10  Ed.  767.  L.  P.  E.  78. 

'  I4.  P.  E.  92.  *  Johnson  v,  Jebb»  S  Bur.  1772. 

'  Imp.  K.  B.  10  Ed.  724w  *  k  j^ue,  608. 

f  Append,  to  Tidd  Prac,  9  Ed.  Chap. 
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was  a  four  day  rule,  given  by  the  master  %  on  the  expiration  of  the 
rule  to  appear  on  the  scire  facias  ^ ;  and  after  being  entered  with  the 
clerk  of  the  rules,  a  copy  of  it  was  made,  and  served  on  the  attorney 
for  the  plaintiff  in  error  ^ 

In  the  Exchequer  Chamber,  if  the  plaintiff  in  error  alleged  dimi- 
nution, the  rule  to  assign  errors  was  given  the  next  term,  with  the 
derk  of  the  errors,  in  like  manner  as  the  rule  to  allege  diminudoa* 
and  expired  in  eight  days  after  service  ^.  And  in  that  court>  a  plaintiff 
in  error  was  not  confined  to  taking  out  one  rule  in  each  term,  but 
might  have  proceeded  as  quickly  as  he  pleased  *.  But  now,  by  a 
general  rule  of  all  the  courts ^  ''no  rule  to  allege  diminution,  nor  rule 
to  assign  errors,  nor  scire  facias  quare  executionem  nouj  shall  be  neces- 
sary, in  order  to  compel  an  assignment  of  errors ;  but  within  eighi  days 
after  the  writ  of  error,  with  the  transcript  annexed,  shall  have  been 
delivered  to  the  clerk  of  the  errors  of  the  court  of  error,  or  to  the 
signer  of  the  writs  in  the  King's  Bench,  in  cases  of  error  to  that 
-court,  or  within  twenty  days  after  the  allowance  of  the  writ  of 
error,  in  cases  of  error  coram  wMs  or  coram  volns,  the  plaintiff  in 
error  shall  assign  errors;  and  in  failure  to  assign  errors,  the  de- 
fendant in  error,  his  executors  or  administrators,  shall  be  entitled 
to  sign  judgment  of  non  pros" 

An  assignment  of  errors  is  in  nature  of  a  declaration  < ;  and  is  either 
of  errors  iafacty  or  errors  in  laiw  ;  which  latter  are  common  or  special. 
The  common  errors  are,  that  the  declaration  is  insufficient  in  law  to 
maintain  the  action ;  and  that  the  judgment  was  given  for  the  plaintiff 
instead  of  the  defendant,  or  vice  versd.  Special  errors  are  for  some 
matter  of  law  appearing  on  the  &ce  of  the  record,  which  shew  the 
judgment  to  have  been  erroneous.  If  an  infant  by  attorney  assign  for 
error  coram  nolns,  that  he  has  improperly  appeared  in  the  action  by  at- 
torney, instead  of  by  guardian,  it  is  not,  we  have  seen  ^  a  mere  irre- 
gularity, but  a  ground  of  error :  The  court,  however,  will,  on  appli- 
cation, set  aside  the  assignment,  and  allow  the  plaintiff  in  error  to 


*  Append,  to  Tidd  Prac  9  Ed.  Chqi. 
XLIV.  §  46. 

k  Jamce  o.  SUples,  6  Dumf.&E.S67; 
and  see  Marshall  t>.  Cope^  2  Str.  917. 
Tidd  Ptac.  9  Ed.  1 168.  (/.) 

*  TiAdPne,  9  Ed.  1168. 

'  Append,  to  Tidd  Prae.  9  Ed.  Chap. 
XLIV.  5  47. 

*  Home  0.  Bentindc,  1  Brod.  Sl  B. 
514;  and  see  Tidd  Prac.  9  Ed.  1168. 

*  R,  iV.  H.  4  W.  IV.  ng,  11.  5  Bam. 


&  Ad.  Append,  xr.    10  Bing.  454.  S 
Cromp.  Sl  M.  4. 

■  2  Bac.  Abr.  216.  For  the  forms  of 
assignments  of  error,  and  joinders  therein* 
before  the  administration  of  justice  act, 
see  Append,  to  Tidd  Prac.  9  Ed.  Ctap. 
XLIV.  §  68.  86,  7.  95,  6,  7;  and  for 
the  forms  of  asngnments  of  error,  and 
joinders  on  the  aboTe  act,  see  Afipend.  to 
Tidd  A^y.  1890,  p.  214, 15. 

i>  Jnie,  696. 
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assign  the  error  by  guardian  \  The  plaintiff  may  assign  several  What  errors 
errors  in  law,  but  only  one  error  in  fact  ^ ;  and  he  cannot  assign  er-  be'afsigni. 
ror  in  fact  and  in  law  together,  for  these  are  distinct  things,  and 
require  different  trials  ^:  It  is  also  settled,  that  nothing  can  be  as- 
signed for  error  which  contradicts  the  record  ^,  or  was  for  the  ad- 
vantage of  the  party  assigning  it  *,  or  that  is  aided  by  appearance, 
or  not  being  taken  advantage  of  in  due  time  ^  Where  exceptions 
are  not  properly  taken  in  a  bill  of  exceptions,  as  where  they  appear 
upon  die  record  after  the  finding  of  the  jury,  the-  court  of  error  can- 
not give  judgment  thereon  «.  And  a  court  of  error  will  not  enquire 
into  the  propriety  of  rules  made  by  the  court  below,  for  amending 
the  declaration,  striking  out  pleas,  or  granting  a  new  trial  ^> 

The  assignment  of  errors  need  not  be  signed  by  counsel* :  In  the  Assignment  of 
King*s  Bench,  it  was  formerly  delivered  to  the  defendant's   attor-  JTsiirnedby  ° 
ney  * ;  in  the  Exchequer  chamber,   it  was  filed  with  the  clerk  of  counsel. 
the  errors:  But,  by  a  general  rule  of  all  the  courts  ^>  "  the  assignment  To  be  delivered, 
of  errors,  and  subsequent  pleadings  thereon,  shall  be  delivered  to  the  ^ 
attorney  of  the  opposite  party,  and  not  Jiled  with  any  officer  of  the 
court." 

Formerly,  if  the  plaintiff  in  error  had  assigned  for  error  the  want  C^momri  for 
of  an  origiruU  writ  or  billy  or  that  it  was  bad  in  point  of  law,  he  bSP'SbolUW.*"^ 
must  have  regularly  taken  out  a  eertiorariy  to  verify  his  errors  ;  for 
it  was  a  rule,  that  judgment  could  not  be  reversed,  for  want  of  an 
original  writ  or  billy  nor  for  any  supposed  error  or  defect  therein, 
without  a  certiorari  K  The  error  in  such  case,  unless  confessed,  was 
not  considered  to  be  completely  assigned,  until  it  appeared,  by  the 
return  to  the  certiorariy  that  it  was  well  founded  ^ :  And  it  was  said. 


*  Seven  v.  Cheshire,  S  DowL  Rep.  70. 
»>  F.  N.  B.  20.  E. 

'  2  Bac.  Abr.  217.  Burdett  v.  Wheatly, 
2  Ld.  Raym.  883.  Jefiry  v.  Wood,  1  Str. 
489.  Davie  v.  Franklin,  H.  26  Geo. 
III.  K.  B. ;  and  see  Castledine  v.  Mundy, 

4  Bam.  &  Ad.  90.  iNev.  &  M.  635.  S.C. 
^  2  Bac.  Abr.  218.    Helbut  v.  Held,  1 

Str.  684.  2  Ld.  Raym..!  4 1 4.  S.  C.  Brad- 
burn  9.  Taylor,  1  Wils.  85.  S.  P.  Rex  v. 
Carine,  2  Barn.  &  Ad.  362.  971 . 

*  2  Bac.  Abr.  220.  Thomby  v.  FleeU 
wood,  1  Str.  382 ;  but  see  2  Wms.  Saund. 

5  Ed.  46.  6.  (8.) 

'  2  Bac.  Abr.  221.  Earl  of  Lonsdale  v. 
Littledale,  2  H.  Blac.  267.  299. 

*  Armstrong  o.  Lewis,  4  MooFt.&  S. 


L23. 

^  Gully  V,  Bishop  of  Exeter,  10  Bam. 
&  C.  564.  602, 3.  6  Man.  &  R.  467.  S.  C. ; 
and  see  Mellish  v.  Richardson,  2  Moore 
&  S.  191.  9  Bing.  125.  S.  C.  accord. 

'  Carlton  (or  Carleton)  v.  Mortagb,  1 
Salk.  268.  3  Salk.  899.  2  Ld.  Raym. 
1005.  6  Mod.  113.  206.  S.  C. 

k  R.  Pr.  H.  4  W.  IV.reg.  12.  6  Barn. 
&  Ad.  Append.  xvL  10  Bing.  454.  2 
Cromp.  &  M.  4. 

1  9  Edw.  IV.  32.  pt,  5.  1  Rol.  Abr. 
764.  M.  Drew  v.  Rose,  2  Ld.  Raym. 
1398.  Graddell  v.  Tyson,  id.  1441. 
Franklyn  v.  Reeves,  Cas.  iemjK  Hardw. 
118,19. 

"  Sterling  v.  Tanner,  Com.  Rep.  115. 

R  R  2 


612 


OF   ERROR. 


Scire  facias  ad 
audimdum 


CtTOTCSm 


Unneoenary, 
unlets  in  case  of 
change  of 
parties. 


Scire fidat  ad 
atutiendum  pro~ 
cestumet  record' 
urn* 


that  the  plaintiff  in  error  could  not,  till  then,  bring  in  the  defendant 
to  plead  to  the  errors  *.  Also,  by  the  course  of  the  King's  Bench,  if 
diminution  were  alleged,  errors  could  not  be  entered  till  the  certierari 
was  returned,  and  the  rules  to  plead  were  expired^.  But  now,  as  the 
mode  of  proceeding  by  original  writ  or  bill,  in  personal  actions, 
is  abolished,  the  want  of  them  cannot  be  assigned  for  error ;  and 
of  course,  a  certiorari^  for  verifying  the  assignment  of  errors,  is  un- 
necessary. 

In  the  King's  Bench,  as  the  parties  had  no  day  in  court  after  the  re- 
cord was  removed,  the  plaintiff  in  error  might,  after  he  had  assigned 
his  errors,  have  had  a  scire  /ados  ad  aitdiendmn  errores  ^  against 
the  defendant,  who  thereupon  might  have  appeared  and  pleaded  nt 
nuUo  est  erratuniy  or  a  release,  &c.  But  in  practice  it  was  usual 
for  the  defendant  in  error,  by  consent,  to  take^  notice  voluntarily  of 
the  assignment  of  errors ;  which  consent  was  testified  by  his  pleading 
in  nuUo  est  erratum,  and  then  there  was  no  occasion  for  a  scire  facias 
adaudiendum  errores^.  The  Exchequer  Chamber  not  having  the  record 
before  them,  but  only  a  transcript,  did  not  award  a  scire  facias  ad 
audiendum  errores ;  but  notice  was  given  to  the  parties  concerned*. 
And,  now,  by  a  general  rule  of  all  the  courts  ^  *'  no  scire  facias  ad 
audiendum  errores  shall  be  necessary,  unless  in  case  of  a  change 
of  parties ;  but  the  plaintiff  in  error  may  demand  a  joinder  in  error, 
or  plea  to  the  assignment  of  errors,  and  the  defendant  in  error,  his 
executors  op  administrators,  shall  be  bound,  within  twenty  days  after 
such  demand,  to  deliver  a  joinder  or  plea,  or  to  demur,  otherwise  the 
judgment  shall  be  reversed  :  Provided,  that  if  in  any  case  the  time 
allowed  as  hereinbefore  mentioned,  for  getting  the  transcript  pre- 
pared and  examined,  for  assigning  errors,  or  for  delivering  a  joinder 
in  error,  or  plea  or  demurrer,  shall  not  have  expired  before  the  10th 
day  oi  August  in  any  year,  the  party  entitled  to  such  time  shall  have 
the  like  time,  for  the  same  purpose,  after  the  24th  day  of  October^ 
without  reckoning  any  of  the  days  before  the  10th  of  August: 
Provided  also,  that  in  all  cases,  such  time  may  be  extended  by  a 
judge's  order.  In  error  to  reverse  a  fine  or  common  recovery,  there 
ought  to  be   a  scire  facias  against  the  terretenants,  ad  audiendum 


*  Davenant  o.  Bailor,  2  Ld.  Raym. 
1047. 

b  Daker  v.  Wbiteacre,  1  Eeb.  211; 
and  see  Tidd  Prac.  9  Ed.  1170. 

•  2  Bac.  Abr.  207.  F.  N.  B.  20.  E. 
Append,  to  Tidd  iVac  9  Ed.  Cbap. 
XLIV.  5  76,  &c. 


^  Moseley  V-  Cocks,  Cartli.il ;  and 
Tidd  Prac.  9  Ed.  1 172. 

*  Anon.  1  Vent  S4;  and  see  Tidd 
Phic.9Ed.  1173. 

'  R.  iV.  H.  4  W.  IV.  f«g.  18.  6  Bam. 
&,  Ad.  Append,  xvi.  10  Bing.  454^  5.  2 
Cromp.  &  M.  4>  5. 
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procesttan  et  recordum  *:  but  to  this  they  can  only  plead  a  release 
of  errors  \ 

To  an  assignment  of  errors,  the  defendant  may  plead»  or  demur :   Pleading,  or 
Pleas  in  error  are  common,  or  special :  The  common  plea,  or  joinder  ^^[  ^f 
as  it  is  more  frequently  called,  is  m  nuUo  est  erratum  ^,  or  that  there  ^'^>'** 
is  no  error  in  the  record  or  proceedings  ;  which  is  in  the  nature  of  a 
demurrer,  and  at  once  refers  the  matter  of  law  arising  thereon,  to  the 
judgment  of  the  court  ^.     The  common  plea,  or  joinder  in  error,  need 
not  be  signed  by  counsel  ®. 

Issue  being  joined  in  error,  the  proceedings  were  formerly  entered  Issue,  and  entry 
of  record,  before  the  case  was  set  down  for  argument ;  and  on  a  writ  of  ^^  l^^^    ^^* 
error  from  an  inferior  court,  or  from  the  Common  Pleas  to  the  By  whom  and 
King's  Bench,  the  entries  were  usually  made  by  the  attorney  for  J^or^rOTn  in" 
the  defendant  in  error ',  (though   they  mighty  it  seems,  have  been  ferior  court,  or 
made  by  the  attorney  for  the  plaintiff  in  error,)  on  different  rolls, 
entitled  of  the  term  the  writ  of  error  was  returnable '.     In  the  Ex-  In  Exchequer 
chequer  Chamber^  the  proceedings  were  entered  by  the  clerk  of  the  ^        ^' 
errors,  who  set  down  the  cause  at  the  instance  of  either  party,  with- 
out a  motion  for  a  concilittmK    But  now,  by  a  general  rule  of  all  the  Now  unneces- 
courts  ^  "  no  entry  on  record  of  the  proceedings  in  error  shall  be  ^^' 
necessary,  before  setting   down  the  case  for  argument;  but  after 
judgment  shall  have  been  given  in  the  court  of  error  in  the  Exche- 
quer Chamber,  either  party  shall  be  at  liberty  to  enter  the  proceed- 
ings in  error  on  the  judgment  roll,  remaining  in  the  court  below,  on 
a  certificate  of  a  clerk  of  the  errors  of  the  Exchequer  Chamber,  of 
the  judgment  given,  for  which  a  fee  of  35.  4(/.  and  no  more,  shall  be 
charged.'' 

On  an  issue  in  law,  "  the  court  of  error,  after  errors  are  duly  Reviewing  pro- 
assigned,  and  issue  in  error  joined,  shall,  at  such  time  as  the  judges  ^[^i^u^nient 
shall,  appoint,  either  in  term  or  vacation,  review  the  proceedings,  thereon, 
and  give  judgment,   as   they  shall  be  advised  thereon."  ^    In  the 


*  Tidd  Prac.  9  Ed,  1173.  Append, 
thereto,  Chap.  XLIV.  §  80. ;  and  see  R. 
Pr,  II.  4  W.  IV.  rcg.  IS. 

^  Hall  V.  Woodcock,  1  Bur.  S60.  Tidd 
Prac.  9£d.  1121.  1173. 

*  Append,  to  Tidd  Prac,  0  Ed.  Chap. 
XLIV.  §81,2.  94.  98. 

•>  Tidd  iVac.  9  Ed.  1178. 

*  Grant  (or  Archbold)  v.  Smith,  5  Dowl. 
Rep.  107.  1  Meeson  &  W.  740.  S.  C. 
Anon.  2  Har.  &  W.  64.  Tidd  Prac,  9 
Ed.  1176. 


'  Tidd  Prac,  9  Ed.  717.  8  SeL  Pr. 
612.  2  Cromp.  Pr.  366. 

'  For  the  manner  in  which  thefft  entries 
were  formerly  made  in  the  King's  Bench, 
see  Tidd  Prac.  9  Ed.  1176^  and  io  the 
Exchequer  chamber,  id,  1 176. 

»»  TiMPrac.  9  Ed.  1176. 

«  R.  Pr.  H.  4  W.  IV.  reg,  16.  6  Bam. 
&  Ad.  Append,  xvi,  xvii.  10  Bing.  456. 
2  Cromp.  &  M.  6,  0. 

k  Stat.  1 1  Geo.  IV.  A  I  W.  IV.  c.  70. 
§  8.  Jnie,  600. 
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Motion  for  con' 
cUium  formerly 
neceMary,  in 
K.B. 

AUler,  in  Ex- 
chequer cham- 
ber. 

Now  unneces- 
sary. 


Proceeding  to 
argument,  on 
issue  in  law. 


King's  Bench^  either  party  might  have  moved  for  a  conciUmm^ 
drawn  up  and  served  the  rule^  entered  the  cause  with  the  clerk  of 
the  papers,  and  proceeded  to  argument,  as  on  demurrer  ^ :  In  the 
Exchequer  Chamber,  the  clerk  of  the  errors  set  down  the  cause,  at 
the  instance  of  either  party,  without  a  motion  for  a  concUmm :  Bat 
now,  by  a  general  rule  of  all  the  courts  <',  **  when  issue  in  law  is  joined, 
either  party  may  set  down  the  case  for  argument,  with  the  clerk  of 
the  errors  of  the  court  of  error,  or  the  clerk  of  the  rules  in  the 
King's  Bench,  as  the  case  may  require,  and  forthwith  give  notice 
in  writing  thereof  to  the  other  party,  and  proceed  to  argument,  in 
like  manner  as  on  a  demurrer,  without  any  rule  or  motion  for  a 
conc^um" 

Previously  to  the  day  of  argument,  copies  of  the  books,  or  pro- 
ceedings in  error,  were  formerly  delivered,  as  on  demurrer,  by  the 
plaintiff  or  his  attorney  to  the  chief  justice  and  senior  judge,  and  by 
the  defendant,  or  his  attorney,  to  the  two  other  judges  <^,  in  which 
were  inserted  the  names  of  the  counsel  who  signed  the  pleadings  <  ; 
and  the  exceptions  intended  to  be  insisted  upon  in  argument,  were 
required  to  be  marked  in  the  margin  '.  In  the  Exchequer  Chamber, 
it  was  a  rule,  that  **  no  copy  of  error,  and  record  thereupon,  should 
be  delivered  to  the  justices  or  barons,  before  the  attorney  for  the 
plaintiff  in  error  should  have  given  ten  days'  notice  to  the  derk  of 
the  errors  in  the  Exchequer  Chamber,  that  the  error  assigned  in  the 
record  was  to  be  argued  before  the  said  justices  and  baions,  for  both 
parties ;  and  that  the  attorney  for  the  plaintiff  should  deliver  few 
copies  to  the  justices  of  the  Common  Pleas,  and  the  attorney  for  the 
defendant  should  deliver  four  other  copies  to  the  Barons  of  the  Ex- 
chequer, ^btir  days  before  the  hearing  of  the  cause."'  To  enable 
the  parties  to  deliver  these  copies,  a  transcript  of  the  proceedings 
was  made  for  them,  by  the  clerk  of  the  errors  ^  :  But,  by  a  general 
rule  of  all  the  courts',  **four  clear  days  before  the  day  appointed 
for  argument,  the  plaintiff  in  error  shall  deliver  copies  of  the  judg- 


*  Append,  to  Tidd  Prac,  9  Ed.  Chap. 
XLIV.  §  108. 

«»  Tidd  Prac.  9  Ed.  738,  &c.  1 176. 

«  R.  Pr.  H.  4  W.  IV.  rtg,  14.  6  Barn. 
Ad.  Append,  xvi.  lOBing.  455.  SCromp. 
&M.  5. 

*  R.  M.  17  Car.  I.  K.  B.;  and  see  R. 
E.  8  Jac.  II.  (fl.)  R.  T.  40  Geo.  III. 
K.  B.  1  East,  ISl.  Tidd  Prac.  9  Ed.  738. 

«  R.  E.  18  Car.  II.  K.  B.  Tidd  Prac. 
9  Ed.  738. 


'  R.  E.  S  Jac.  II.  lerived  by  R.  H. 
38  Geo.  III.  K.  B. ;  and  see  R.  H.  48 
Geo.  III.  C.  P.  1  Taunt  403.  Tidd 
Prac  9  Ed.  505.  738.  K  .6. 

*  R.  £.  33  Cor.  II.  Imp.  K.  B.  10 
Ed.  729,  30.     Tidd  Prac.  9  Ed.  1 177. 

•»  Tidd  Prac.  9  Ed.  1177. 

i  R.Pr.  H.  4W.  IV.  reg.  15.  5Barn. 
&  Ad.  Append,  xvi.  10  BIng.  455.  t 
Cromp.  &  M.  5. 
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ment  of  the  court  below,  and  of  the  assignment  of  errors,  and  of  the 
pleadings  thereon,  to  the  judges  of  the  King's  Bench^  on  writs  of 
error  from  the  Common  Pleas,  or  Exchequer,  and  to  the  judges  of 
the  Common  Pleas,  on  writs  of  error  from  the  King's  Bench ;  and 
the  defendant  in  error  shall  deliver  copies  thereof  to  the  other  judges 
of  the  court  of  Exchequer  Chamber,  before  whom  the  case  is  to  be 
heard ;  and  in  de&ult  by  either  pacty,  the  other  party  may  deliver 
such  books  as  ought  to  have  been  delivered  by  the  party  making  de« 
fault ;  and  the  party  making  de&ult  shall  not  be  heard,  until  he  shall 
have  paid  for  such  copies,  or  deposited  with  the  clerk  of  the  errors, 
or  the  clerk  of  the  rules  in  the  King's  Bench,  as  the  case  may  be,  a 
sufficient  sum  to  pay  for  such  copies." 

The  judgment  in  error,  unless  the  court  are  equally  divided  in  Judgment  of 
opinion,  is  to  affirm^  or  to  recall  or  reverse  the  former  judgment ;  ,evCTMl  &c/ 
that  the  plaintiff  be  barred  of  his  writ  of  error,  or  that  there  be  a 
venire  facias  de  novo.  The  common  judgment  for  the  defendant  in 
error,  whether  the  errors  assigned  be  in  fact  or  in  law,  is  that  the 
former  judgment  be  affirmed K  So,  on  a  demurrer  to  an  assignment 
of  errors  in  fact  and  in  law,  for  duplicity,  the  judgment  is  qtiod  qf" 
firmetur  ^.  For  error  in  factf  the  judgment  is  recalled^  revocatur  ^  ; 
and  for  error  in  law,  it  is  reversed^.  And  a  court  of  error  will  give 
judgment  of  reversal,  if  there  be  error  in  law  apparent  on  the  face  of 
the  record,  though  error  in  fact  only  be  assigned  *.  On  a  plea  of 
release  of.  errors  ^  or  the  statute  of  limitations  s,  found  for  the  de- 
fendant, the  judgmmt  is,  that  the  plaintiff  be  barred  of  his  writ  of 


error 


When  the  judgment  is  affirmed,  or  writ  of  error  nonprossed^  the  Costs  and  da- 
defendant  in  error  is  entitled  to  costs  and  damages,  by  3  Hen.  VII.  c.  ™*8^  *°  *"^'* 
10.  and  19  Hen.  VII.  c  ^0^    Upon  these  statutes,  it  has  been  holden 
that  costs  and  damages  are  recoverable  in  error,  for  the  delay  of 
execution,  although  none  were  recoverable  in  the  original  action  ^ : 


*  Append,  to  Tidd  Prac,  0  Ed.  Chap. 
XLIV.§119.  ISS.  ISl.  1SS. 

*  Yelv.  S8.  Burdett  v.  Wheatly,  2  Ld. 
Raym.  883.     JeflTry  v.  Wood,  1  Str.  4S9. 

'  2  Bac.  Abr.  280 ;  and  see  Tidd  Prae. 
9  Ed.  1 178.  Append,  theitto,  Chap.  XLIV. 
§  122. 

'  Append,  to  Tidd  Prac.  9  Ed.  Chap. 
XLIV.  §  120,  21.  id,  (a.)  124.  129. 186. 

*  Castledine  v.  Mundy,  4  Barn.  &  Ad. 
90.  1  Nev.  &  M.  635.  S.  C. 

'  1  Show.  50.     Cunningliam  i\  Hous- 


ton, 1  Str.  627.  Dent  v.  Dngood,  id, 
683 ;  but  see  Ast.  Ent  330.  Thomby  v. 
Fleetwood,  1  Str.  318. 882.  semb.  contra, 

*  Street  v.  Hopkinson,  2  Str.  1056. 
Cas.  temp.  Haidw.  345,  S.  C 

1"  Tidd  Prac.  9  Ed.  1178  ;  and  for  the 
cases  in  which  a  venire  Jadat  is  grantaUe 
de  novo,  see  id.  922,  8. 

1  TIddPhic.  9  Ed.  1180. 

^  Id.  1181,  and  the  authorities  there 
referred  to. 
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Interest  formar- 
\y  illowed  as 
datnagesi  on 
writ  of  error» 
after  affirmanoe 
or  fion  pros,  in 
K.  B. 


Practice  in  Ex- 
chequer Cham- 
ber. 


Interest  only 
given,  in  caws 
where  it  was  re- 


and  exe€uton  and  adminiatratora  are  liable  to  costs  in  error»  in  caaea 
where  they  would  be  liable  in  the  original  action  ■.  But  these  sta- 
tutes are  confined  to  judgments  recovered  by  the  original  plaintifl^ 
below^  and  afiftrmed  in  error ;  and  do  not  extend  to  judgments  reco- 
vered by  the  defendants  below :  Therefore,  an  avowant  in  rqjUemn^ 
for  rent  in  arrear,  for  whom  judgment  was  given  below,  which  waa 
affirmed  on  a  writ  of  error,  is  not  entitled  to  be  allowed  intereat  on 
the  sum  recovered  by  the  judgment  K  In  an  action  of  sUmdeff 
wherein  the  declaration  consisted  of  ten  counts,  the  jury  gave  BQL 
damages  on  the  first  count,  and  100/.  damages  on  the  other  wme 
counts ;  one  of  which  latter  counts  was  holden  bad  on  error ; 
and  the  plaintiff,  having  agreed  to  remit  the  100/.  damagea,  the 
court  held  that  he  thereby  gave  up  all  the  costs  on  the  Isat  mbe 
counts  ^. 

•On  a  writ  of  error  returnable  in  the  King's  Bench,  it  was  formerly 
the  practice  for  that  court,  on  motion,  after  afllrmance,  or  non  pro9 
for  not  assigning  errors,  to  order  the  master  to  compute  mlerest  on 
the  sum  recovered,  by  way  of  damages,  firom  the  day  of  signing  final 
judgment  below,  down  to  the  time  of  affirmance  or  turn  proSf  and 
that  the  same  should  be  added  to  the  costs  taxed  for  the  plaintiff  in 
the  original  action  ^.  In  the  Exchequer  Chamber,  though  the  court, 
it  seems,  were  bound  to  allow  double  costs  to  the  defendant  in  error, 
on  the  affirmance  of  a  judgment 'after  verdict  in  the  King's  Bench, 
yet  it  was  entirely  a  matter  in  their  discretion,  whether  ch:  not  interest 
should  be  allowed  on  such  affirmance  ® :  And  the  course  was  said  to 
be,  for  the  officer  to  settle  the  costs,  unless  any  particular  direction 
were  given  by  the  court ;  and,  in  taxing  them,  he  allowed  double  the 
money  out  of  pocket,  or  thereabouts,  but  added  no  intereat  as  a  mat- 
ter of  coursed  In  the  latter  court,  there  was  a  great  variety  of  de- 
cisions, as  to  the  cases  in  which  interest  was  or  was  not  recoverabks, 
on  the  affirmance  of  a  judgment ' ;  but  it  seemed  at  length  to  be  the 
practice,  to  give  interest  only  in  cases  where  it  was  recoverable  be- 


*  Williams  v.  Riley,  1  H.  Blac.  566 ; 
and  see  Caswell  e.  Norman,  2  Str.  977. 

i>  Golding  V.  Dias,  10  East,  2. 

^  Dana  {or  Dadd)  v.  Crease^  2  Dowl. 
Rep.  269.  2  Crorap.  &  M.  228.  4Tyr. 
Rep.  74.  S.  C. 

^  Zinck  r.  Langton,  Doug*  762.  n.  S. 
and  see  Bishop  of  London  v.  Mercers' 
Company, 2 Sir.  981 .  Bodilyp. Bellamy, 
S  Bur.  1096,  7.    I  Blac.  Rep.  267,  8. 


S.  C.  EntwisUe  «.  Sbeplierd,  2  Dumf.  & 
J^  79.  Hilhouse  p.  Dsvis,  1  Haule  & 
S.  171. 173. 

«  Shepherd  o.  Mackreib,  2  ILBlac. 
284. 

f  Bodily  o,  BeUamy,  2  Bar.  1096;  and 
see  Shepherd  v.  Machreth,  2  U.  Bbc. 
284. 

*  For  these  decisions*  see  Tidd  Pme. 
9Ed.  1182,& 
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low  * ;  unless  it  were  distinctly  proved  or  admitted,  that  the  writ  of  covenble  bdow, 
error  was  hrought  for  delay  ^ :  and  therefore,  though  they  once  al-  error  wai 
lowed  interest  in  an  action  of  forts  and  on.  an  attorney's  bill^  yet  J^**^***" 
these  decisions  were  afterwards  disapproved  of;  and  interest  was 
reftised  in  the  latter  action  * :  and  it  was  said  to  be  contrary  to  the 
practice  of  the  court,  to  give  interest  in  an  action  for  mere  unliqui- 
dated damages'.  But  now,  by  the  late  act  for  the  further  amendment  Interest  now 
of  the  law  t,  &c.  **  if  any  person  shall  sue  out  any  writ  of  error,  upon  ^j\^  ^f 


error. 


"  any  judgment  whatsoever,  given  in  any  court,  in  any  action  per-  *<*'  the  time 
"  flonal,  and  the  court  of  error  shall  give  judgment  for  the  defendant  been  delayed. 
^'  thereon,  then  interest  shall  be  aUowed  by  the  court  of  error,  for 
**  such  time  as  execution  has  been  delayed  by  such  writ  of  error,  for 
"  the  delaying  thereof."     This  enactment,  however,  applies  only 
where  the  writ  has  been  sued  out,  since  the  passing  of  the  act  K 

By  the  statute  13  Car,  II.  stat.  2.  c.  ft.  §  10.  "if  the  jndg-  Double  costs,  on 
"  ment  be  affirmed  after  verdict,  the  plaintiff  shaU  pay  to  the  defend-  jS^oTfor 
*' ant  in  error  his  double  costs,  for  delay  of  execution:"  which  plaintifl^  after 
Statute  is  confined  to  cases  where  the  judgment  so  affirmed  is  for 
the  plaintiff  below;  and  does  not  apply  where  the  defendant  below 
obtains  judgment  upon  a  special  verdict^:  nor  where  the  party 
about  to  sue  out  a  writ  of  error  had,  in  order  to  avoid  execution, 
paid  the  damages  and  t;08ts  to  the  opposite  attorney,  with  a  notice 
to  retain  them  in  his  hands,  and  the  attorney  had  deposited  the  sum 
in  a  bank,  where  it  produced  interest^:  But  where,  after  demurrer 
to  a  replication  inftyrmedon,  the  demandant  obtained  judgment,  and 
upon  the  trial  of  several  issues  id  fact,  a  verdict  being  found  in  his 
favour,  had  judgment  to  recover  his  seisin  against  the  tenant,  and 
upon  a  writ  of  error  brought,  the  common  errors  being  assigned^ 
the  judgment  was  affirmed,  die  court  held  that  the  demandant  was 
entitled  to  double  costs,  under  the  above  statute  \    And,  by  the  8  & 


*  Becber  v,  Jones,  2  Campb.  428.  n. 
aod  see  Porter  v.  Palsgrave,  id,  472. 
Boyce  v.  Warburton,  UL  480.  Marshall  9. 
Pooler  IS  East,  08.  Slack  o.  Lowell,  S 
Taunt.  157.  Uasnneli;.  Abel,  and  Middle* 
ton  V,  Gill,  4  Taunu  298.  De  Tastet  v, 
Rucker,  9  Price,  440,  41.  Gumey  v. 
Gordon,  2  Tyr.  Rep.  616.  619. 

b  Saxelby  v.  Moore,  3  Taunt.  51. 

*  Eori  of  Lonsdale  v.  Littledale,  8  H. 
Blac.  267.  287. 

^  Shepherd  v.  Mackreth,  id.  284.  287. 
«  Walker  v.  Bay  ley,  2  Bos.  &  P.  219. 


'  Bristow  p.  Waddington,  2  New  Rep. 
C.  P.  860 ;  and  see  Kingston  v.  M'Intosh, 
1  Campb;  6 1 8.  Becber  «.  Jones,  2  Campb. 
488.  n. 

s  S  &  4  W.  IV.  (^  42.  §  SO;  and  see 
S  Rep.  C.  L.  Com.  S6.  80. 

^  Bum  p.  Carvalfao,  1  Ad.  &  £.  895. 
4  NoY.  &  M.  89S.  S.  C. 

*  Baring  p.  Christie,  5  East,  545. 

^  Wright  p.  Fairfield,  2  Barn.  &  Ad. 
959. 

>  Cockerell  p.  Cholmeley,  )0  Bam.  dt 
C.  564.  576.  5  Man.  &  R.  509.  S.  C 
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Coits  in  error,  9  W.  III.  c.  11.  §  2.  "if  any  person  shall  commence  or  prosecute, 
ruJtmratr&c.  "  '^  ^^^  court  of  record,  any  action,  &c  wherein,  upon  any  demor- 
for  defendant.      **  rer,  either  hy  plaintiff  or  defendant,  &c.  judgment  shall  he  given 

**  hy  the  court  against  such  plaintiff;  or  if  at  any  time  after  jndg- 
"  ment  given  for  the  defendant  in  any  iuch  action,  plaint  or  suit,  the 
**  plaintiff  shall  sue  any  writ  of  error,  to  annul  the  said  judgment, 
"  and  the  said  judgment  shall  he  afterwards  affirmed,  the  writ  of 
"  error  discontinued,  or  the  plaintiff  he  nonsuit  therein,  the  de- 
**  fendant  in  every  such  action,  &c.  shall  have  judgment  to  recover 
"  his  costs  against  every  such  plaintiff,  and  have  execution  for  the 
*'  same,  hy  capias  ad  satHrfactendum^  fieri  fa^nas^  or  elegiL"^  This 
statute  is  not  confined  to  costs  on  writs  of  error,  after  judgm^it  for 
the  defendant  on  demurrer ;  but  applies  to  all  cases  of  writs  of  error, 
after  judgment  for  the  defendant,  whether  on  demurrer  or  other- 
Costs  on  re-  wise  ^.  None  of  the  before  mentioned  statutes  give  costs  in  error, 
ment  °  *^"  ^"     "P^*^  ^^®  reversal  of  a  judgment  for  error  in  law^  :  Therefore,  when 

a  judgment  is  reversed  for  such  error,  each  party  pays  his  own 
costs :  But  where  a  judgment  for  the  plaintiff  was  reversed  on  a  writ 
of  error  in  fact  brought  by  the  defendant,  the  court  held  that  the 
plaintiff  in  error  was  entitled  to  his  costs  of  the  defence  of  the  ori- 
ginal action,  though  not  to  the  costs  in  error  ^.  And  where  the 
plaintiff  obtained  a  verdict,  and  the  court  of  Exchequer  arrested  the 
judgment,  which  judgment  was  reversed  on  a  writ  of  error  by  the 
court  of  Exchequer  chamber,  it  was  holden  that  the  plaintiff  was 
entitled  to  the  costs  of  the  motion  in  arrest  of  judgment,  and  that 
such  costs  must  be  taxed  by  the  officer  of  the  court  of  Exchequer  ^ 
Taxation  of  The  clerk  of  the  errors  having  stated  that  costs  in  error  from  the 

from  the^court      ^®"'*  ^^  Exchequer  had  been  in  practice  allowed  by  the  Lord  Chan- 
of  Exchequer,      cellor,  before  he  ceased  to  be  a  member  of  the  court  of  error',  and 

requesting  to  be  informed  of  the  course  to  be  pursued  in  future.  Lord 
Tenterden  was  understood  to  say,  that  he  thought  the  costs  in  error, 
which  were  formerly  allowed  by  the  Lord  Chancellor,  as  a  member  of 
the  court  of  error,  should  now  be  taxed  in  the  same  manner  as  costs 

*  And  see  sut.  8  &  9  W.  III.  c.  27.  '  Anon,  per  Cur,.lL  40  Geo.  III. 

^8.    Shepherd  o.  Mackreth,  2  H.  Blac  K.  B.  Tidd  Prae.  9  Ed.  1181. 
287.    Tidd  Prac.  9  Ed.  1 181.  •  Adams  v.  Meredew,  8  Yottnge  &  I 

^  RicketU  v.  Lewis,  I  Bam.  &  Ad.  197 ;  419. 
and  see  Ferguson  v.  RawBnson,  2  Str.  '  See  stat.  81  Edw.  III.  st.  1.  c.  IS- 

l084.    Andr.  114.  S.  C.  accords  but  see  81  Blis.  c.  I.  §  1.  16  Car.  II.  c.  2.  20 

Golding  V.  Dias,  10  East,  4.  amira.  Car.  II.  c.  4.   11  Geo,  IV.  &  1  W.  IV. 

°  Wyri)  9.  Stapleton,  I  Sir.  617;  and  c.  70.  $  8.  U. 
see  Bell  v.  Potts,  6  East,  49. 
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in  error  taxed  on  bills  of  exceptions  *:  And,  for  settling  this  point»a 
rule  has  been  since  made  in  the  court  of  Exchequer  chaniber  \  that 
**  henceforth^  the  costs  of  proceedings  upon  writs  of  error,  from  the 
court  of  Exchequer  to  the  Exchequer  chamber,  be  taxed  and  allowed 
by  the  master  of  the  court  of  Exchequer." 

For  regulating  the  taxation  of  costs,  on  appeals  and  writs  of  error,  On  appals,  and 
in  the  House  of  Lords,  it  is  ordered,  that  "  in  all  cases  in  which  that  jnthc  Houiw'of 
House  shall  make  any  order  for  payment  of  costs,  by  any  party  or  Lords, 
parties,  in  any  appeal  or  writ  of  error,  without  specifying  the  amount, 
the  clerk  of  the  parliaments,  or  clerk  assistant,  shall,  upon  the  appli- 
cation of  either  party,  proceed  for  the  taxation  of  such  costs,  in  such 
manner  as  is  directed  by  an  act  passed  in  the  seventh  and  eighth  years 
of  the  reign  of  his  late  Majesty  king  George  the  Fourth,  intituled  **  an 
**  act  to  establish  a  taxation  of  costs  on  private  bills  in  the  H^ouse  of 
"  Lords,^'  ^  and  shall  give  a  certificate  thereof,  expressing  the  amount 
of  such  costs  :  And  it  is  further  ordered,  diat  the  same  fees  shall  be 
demanded  from  and  paid  by  the  party  applying  for  such  taxation,  for 
or  in  respect  thereof,  as  are  now  or  shall  be  fixed  by  any  resolution  of 
that  House  concerning  fees,  made  or  passed  in  pursuance  of  the  said 
act,  and  in  relation  thereto :  And  the  said  clerk  of  the  parliaments,  or 
clerk  assistant,  may,  if  he  thinks  fit,  either  add  or  deduct  the  whole 
or  a  part  of  such  fees,  at  the  foot  of  his  certificate ;  and  the  amount 
in  money  certified  by  him,  afler  such  addition  or  deduction,  if  any, 
shall  be  the  sum  to  be  demanded  and  paid  under  or  by  virtue  of  such 
order  as  aforesaid,  for  payment  of  costs."  ^ 

After  affirmance,  or  mm  pros  for  not  assigning  errors,  the  defendant  Execution  after 
in  error  having  taxed  his  costs,  which  may  be  done  in  four  days  ex-  nmprosy  by 
elusive  after  affirmance  in  the  Exchequer  chamber  •,  may  take  out  f^fidat,  &c. 
execution  for  the  sum  recovered  in  the  original  action,  as  well  as  the 
damages  and  costs  in  error,  or  for  these  alone, by jSert  facias'  against 
the  goods  and  chattels  of  the  plaintiff  in  error  ;  by  elegit,  against  his 
goods  and  a  moiety  of  his  lands^  or  by  capias  ad  satisfaciendum  e, 
against  his  person :  And  formerly,  when  the  judgment  was  affirmed 

^  Attorney. General  v.  Key,  2  Cromp.  *  Ordo  Dom.  Proc,  Sd  Apr.  18S5.  9 

&  J.  8. 10.  2  Tyr.  Rep.  65.  75.  S.  C.per  Leg.  Obs.  470. 

Ld.  Tenierxkn^  Ch.  J.  *  Imp.  K.  B.  10  Ed.  789.  2  SeL  iV. 

i»  R.  M.  2  W.  IV.  Dax  Ex.  iV.  2  Ed.  2  Ed.  392. 

Append.    Ixii.    8  Moore  &  S.  298.    2  '  Append,  to  Tidd  Prac.  9  Ed.  Chap. 

Cromp.  &  J.  685.   2  Tyr.  Rep.  761.  1  XLIV.  §  188,  &c. 

Cromp.  &  M.  466.  2  Dowl.  Rep.  188.  *  /d  §  146;  andseeTidd Prw,  9  Ed. 

"^  Stat.  7  &8  Geo.  IV.  c.  64.  §  1,  2.  1186. 
Tidd  Sup,  1880,  p.  86. 
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in  the  Exchequer  chamber  *,  or  House  of  Lords  \  to  which  a  tran- 
script of  the  record  only  was  removed  by  the  writ  of  error,.it  was 
necessary  that  the  transcript  should  be  remitted  to  the  court  of  King's 
Bench,  before  the  execution  was  issued,  or  at  least  before  it  was  re- 
turnable *^.  And  when  a  writ  of  error  determined  in  the  Exchequer 
chamber,  by  abatement  or  discontinuance,  the  judgment  was  not  again 
in  the  King's  Bench,  till  there  was  a  remUtitur  entered ;  for  without 
a  remittitur,  it  could  not  appear  to  that  court,  but  that  the  writ  of  error 
was  still  pending  in  the  Exchequer  chamber  ^ ;  and  therefore,  in  such 
case,  it  was  usual  for  the  party  succeeding  in  the  original  action  to 
move  the  court,  on  an  affidavit  of  the  fact,  for  leave  to  enter  a  remit- 
titur,  and  take  out  execution  ® :  And  on  a  writ  of  error  from  the 
King's  Bench  to  the  Exchequer  chamber  ^,  or  House  of  Lords  s,  afler 
the  proceedings  were  remitted  into  the  King's  Bench,  they  were  en- 
tered at  the  foot  of  the  original  roll  in  that  court :  And  if  a  writ  of 
error  had  been  first  brought  in  the  Exchequer  chamber,  and  afterwards 
in  the  House  of  Lords,  the  proceedings  in  both  courts  were  entered, 
afVer  a  remittitur,  on  the  same  roll  ^.  But  now,  by  the  statute  1 1  Geo. 
IV.  &  1  W.  IV.  c.  70.  §  8.  "  the  proceedings  and  judgment  on  the 
"  writ  of  error,  as  altered  or  affirmed,  shall  be  entered  on  the  original 
**  record ;  and  such  further  proceedings  as  may  be  necessary  thereon, 
''  shall  be  awarded  by  the  court  in  which  the  original  record  remains ; 
"  from  which  judgment  in  error,  no  writ  of  error  shall  lie  or  be  had, 
**  except  the  same  be  made  returnable  in  the  high  court  of  parliament" 
The  writ  of  execution  being  founded  on  the  record,  must  formerly 
have  issued  in  all  cases  out  of  the  court  of  King's  Bench,  where  the 
record  was  ^ ;  and  that,  as  well  where  the  judgment  was  afiirmed  on 
a  writ  of  error  coram  nobis,  or  from  the  Common  Pleas,  or  an  inferior 
court,  returnable  in  the  King's  Bench  ^  ;  as  where  it  was  affirmed  in 
the  Exchequer  chamber  ^  or  House  of  Lords  ™  :  But  there  was  for- 


•  Potter  V.  Tumor,  Palm.  186,  7. 
^  Vicars  v.  Haydon,  Cowp.  84S. 

'  Append,  to  Tidd  Prac.  9  £d.  Cliap. 
XLIV.§  117.128.  ISi. 

'  Howard  p.  FjU,  1  Salk.  261.  Pen. 
nuir  (or  Penoyer)  v.  Braces  id.  819.  1  Ld. 
Raym.  2U.  S.  C. 

*  Giggeer*s  case,  1  Salk.  266.  I  Cronap. 
S  Ed.  S62.  And  for  the  form  of  a  rule 
for  execution  on  nonprossing  a  writ  of 
error  in  the  Exchequer  of  Pleas,  see  Tidd 
Prac.  9  Ed.  1 185.  Append,  thereto,  Chap. 
XLIV.51I8. 


'  Append,  to  Tidd  Prac  0  Ed.  Chap. 
XLIV.  §  128. 

■  /<t  S  134. 

^  Tidd  Prac.  9  Ed.  1186. 

I  Id,  994^  5.  Coot  V.  Linch,  J  Ld. 
Raym.  427.   I  Salk.  321.  S.  C 

^  Vicars  0.  Haydon,  Cowp.  848 ;  bat 
see  Craswell  v.  Thompson,  4  DowL  &  R. 
158. 

1  Potter  V.  Tumor,  Palm.  186,  7. 

*"  Vicars  v.  Haydon,  Cowp.  843;  and 
see  Tidd  Prac  9  Ed.  1 186. 
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merly  an  exception  to  this  rule,  when  a  writ  of  error  lay  from  the 
King's  Bench  in  Ireland  to  the  King's  Bench  in  England;  it  being 
holden^  that  a  capias  did  not  lie  here^  for  costs  given  upon  affirm- 
ance of  a  judgment  in  Ireland :  But  the  method  there  was  to  issue  a 
writ,  reciting  all  the  proceedings  here,  directed  to  the  chief  justice  of 
the  King's  Bench  in  Ireland,  requiring  him  to  issue  process  of  execu- 
tion ;  and  by  this  mandatory  writ  the  cause  was  restored  to  that 
court  \  But  now,  in  consequence  of  the  above  statute,  as  a  transcript 
of  the  record  only  is  removed  to  the  court  of  error,  from  the  court  in 
which  the  judgment  is  given,  and  the  record,  not  being  removed,  re- 
mains in  the  couf t  below,  the  execution  is  in '  all  cases'  awarded  and 
issued  out  of  the  latter  court. 

*  Coot  V.  Ltnch,   1  Ld.RayiD.  427.   1       Ed.  1186. 
Stlk.  8Sh  S.  a;  ADd  Me  Tidd  Prac  9 
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Of  the  Action  (^  Ejectment. 

X  HE  action  oi  ejectmentiA^  in  point  of  form,  ^personal  action  of  tres^ 
pass ;  but,  in  effect^  it  is  a  mixed  action,  by  which  a  lessee  for  years, 
when  ousted  of  his  possession,  may  recover  his  term,  and  damages  \  An 
ejectment  being  excepted  out  of  the  statute  d  &  4  W.  IV.  c.  27.  §  36. 
may  still  be  brought  for  the  recovery  of  the  possession  of  lands,  &c. : 
And  as  it  is  not  affected  by  the  uniformity  of  process  act  ^,  it  may  be 
commenced,  as  before  that  act,  either  by  original  writ,  in  the  King's 
Bench  or  Common  Pleas,  or  by  bill  in  the  King*s  Bench,  or  Exche- 
quer of  Pleas  ^. 

This  action,  being  founded  on  a  right  of  entry,  must  be  brought, 
by  the  statute  21  Jac,  I.  c.  16.  §  1.  within  twenty  years  afler  the  right 
or  title  of  entry  accrued  ;  or,  in  case  of  an  adverse  possession,  it  may 
be  barred  by  that  statute :  And  as  it  is  an  action  relating  to  real  pro- 
perty, it  will  be  governed  by  the  statute  3  &  4  W.  IV.  c  27^;  by 
wbieb  it  is  oiaeted,  that  ** after  the  dlst  day  of  December  ISSS,  no 

person  shall  bring  an  action  to  recover  any  land,  but  within  twenty 

years  next  afler  the  time  at  which  the  right  to  bring  such  action 
'*  shall  have  first  accrued,  to  some  person  through  whom  he  claims ; 
"  or,  if  such  right  shall  not  have  accrued  to  any  person  through  whom 
"  he  claims,  then  within  twenty  years  next  after  the  time  at  which  the 
"  right  to  bring  such  action  shall  have  first  accrued  to  the  person 
**  bringing  the  same." 

In  the  former  of  these  statutes  there  is  a  proviso  %  that  **  if  any  person 
"  or  persons  that  hath  or  shall  have  such  right  or  title  of  entry,  be,  or 
**  shall  be  at  the  time  of  the  said  right  or  title  first  descended,  accrued. 


cc 


l< 


*  For  the  nature  of  the  action  oi^fed- 
mentf  when  and  for  what  things  it  will  lie, 
and  for  what  not,  and  by  and  against  whom 
it  is  brought,  and  the  proceedings  therein, 
see  Tidd  Prac,  9  Ed.  1 189,  &c. 

«•  8W.  IV.  C.S9. 


""  Ame,  60. 

'  $  S.  And  for  the  time  when  tiie  right 
shall  be  deemed  to  have  first  acciuedt  in 
difierent  cases,  see  the  above  statute,  §  S, 
&c. 

•  %2. 
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'*  come,  or  fallen,  within  the  age  of  one  and  twenty  years,  feme  coverts^  mentu,\m^ 
"  non  compos  mentis^  imprisoned,  or  beyond  the  seas^  that  then  such  per-  ^oq^  the  mt. 
'*  son  and  persons^  and  his  and  their  heir  and  heirs,  shall  or  may,  not- 
withstanding the  said  twenty  years  be  expired,  make  his  entry,  as  he 
might  have  done  before  that  act,  so  as  such  person  and  persons,  or 
his  or  their  heir  and  heirs,  shall,  within  ten  years  next  after  his  and  their 
full  age,  discoverture,  coming  of  sound  mind,  enlargement  out  of 
"  prison,  or  coming  into  this  realm,  or  death,  take  benefit  of  and  sue 
"  for  the  same,  and  at  no  time  after  the  said  ten  years."   And  it  is  pro- 
vided by  the  statute  3  &  4  W.  IV.  c.  27.  ^  that  "  if  at  the  time  at  which 
the  right  of  any  person  to  make  an  entry,  or  bring  an  action,  to  re- 
cover any  land  shall  have  first  accrued,  such  person  shall  have 
"  been  under  any  of  the  disabilities  thereinafter  mentioned,  that  is 
"  to  say,  infancy,  coverture,  idiotcy,  lunacy,  unsoundness  of  mind,  or 
"  absence  beyond  seas,  then  such  person,  or  the  person  claiming 
**  through  him,  may,  notwithstanding  the  period  of  twenty  years 
*'  thereinbefore  limited  shall  have  expired,  make  an  entry,  or  bring 
**  an  action,  to  recover  such  land,  at  any  time  within  ten  years  next 
**  after  the  time  at  which  the  person  to  whom  such  right  shall  first 
"  have  accrued,  shall  have  ceased  to  be  under  any  such  disability,  or 
"  shall  have  died,  which  shall  have  first  happened.*' 

In  the  present  Chapter,  it  may  be  proper  to  notice  several  import-  Alterations  in. 
ant  alterations  which* have  been  recently  made  in  the  action  of  eject' 
ment,  under  the  following  heads :  1.  The  proceedings  by  landlord 
against  tenant,  when  the  tenancy  expires,  or  right  of  entry  accrues, 
in  or  after  Hilary  or  Trinity  terms  :  2,  The  title  and  commence- 
ment of  the  declaration :  $.  The  service  thereof:  4.  The  certificate  of 
the  judge  who  tried  the  cause,  for  an  immediate  writ  of  possession : 
5.  The  mode  of  suing  it  out :  and  lastly,  the  recognizance  of  bafl  in 
error. 

By  the  late  act  for  the  more  effectual  administration  of  justice  in  Proceedings  in, 
England  and  Wales  ^^  reciting  that  whereas  landlords,  to  whom  a  against  tenant, 
right  of  entry  into  or  upon  any  lands  or  hereditaments  may  accrue,  ooaj)*™"*™-  ^ 
during  or  immediately  after  Hilary  and  Trinity  terms  respectively,  vhen  tenancy 
were  unable  to  prosecute  ejectments  against  their  tenants,  so  as  to  ^[^|i[^^!^^^ 
try  the  same  at  the  assizes  immediately  ensuing,  whereby  much  de-  i"  or  after 
lay  was  occasioned  in  the  recovery  of  the  possession  of  lands  and   2v^!%  terms, 
tenements,  wrongfully  withheld  by  tenants  against  their  landlords ; 
it  is  enacted,  that  ''  in  all  actions  of  ejectment  thereafter  to  be 
"  brought  in  any  of  his  Majesty's  courts  at  Westminster^  by  any 

■  §  16.  «»  11  Geo.  IV.  &  I  W.  IV.  c.  70.  §  86. 
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*^  landlord  against  his  tenant,  or  against  any  person  claiming  through 
**  or  under  such  tenant,  for  the  recovery  of  any  lands  or  heredita- 
ments, where  the  tenancy  shall  expire,  or  the  right  of  entry  into 
or  upon  such  lands  or  hereditaments  shall  accrue  to  such  landlord, 
"  in  or  after  Hilary  or  Trinity  terms  respectively,  it  shall  he  lawful 
for  the  lessor  of  the  plaintiff  in  any  such  action,  at  any  time  vrithin 
ten  days  after  such  tenancy  shall  expire,  or  right  of  entry  accrue 
**  as  aforesaid,  to  serve  a  declaration  in  ejectment,  entitled  of  the  day 
'*  next  after  the  day  of  the  demise  in  such  declaration  %  whether  the 
"  same  shall  he  in  term  or  in  vacation,  with  a  notice  ^  thereunto  sub- 
"  scribed,  requiring  the  tenant  or  tenants  in  possession  to  appear  and 
"  plead  thereto  within  ten  days,  in  the  court  in  which  such  action 
'*  may  be  brought ;  and  proceedings  shall  be  had  on  such  declaration, 
'*  and  rules  to  plead  entered  and  given,  in  such  and  the  same  manner, 
"  as  nearly  as  may  be,  as  if  such  declaration  had  been  duly  served 
"  before  the  preceding  term :  Provided  always,  that  no  judgment 
"  shall  be  signed  against  the  casual  ejector,  until  de&ult  of  appear- 
**  ance  and  plea  within  such  ten  days ;  and  that  at  least  six  clear 
days'  notice  of  trial  shall  be  given  to  the  defendant,  before  the 
commission  day  of  the  assizes  at  which  such  ejectment  is  intended 
<*  to  be  tried  :  Provided  also,  that  any  defendant  in  such  action  may, 
*'  at  any  time  before  the  trial  thereof,  apply  to  a  judge  of  either  of 
'*  his  Majesty's  superior  courts  at  Westminster,  by  summons,  in  the 
'<  usual  manner,  for  time  to  plead,  or  for  staying  or  setting  aside  the 
<<  proceedings,   or  for  postponing  the  trial  until  the  next  assises ; 
"  and  that  it  shall  be  lawful  for  the  judge,  in  his  discretion,  to  make 
''  such  order  in  the  said  cause,  as  to  him  shall  seem  expedient"  And 
that,  *'  in  making  up  the  record  o£  the  proceedings  on  any  such  de* 
''  claration  in  ejectment,  it  shall  be  lawful  to  entitle  such  declaration 
*'  specially,  of  the  day  next  after  the  day  of  the  demise  therein,  wke- 
"  ther  such  day  shall  be  in  term  or  vacation  ;  and  no  judgment  there- 
''  upon  shall  be  avoided  or  reversed,  by  reason  only  of  such  special 
"  title."  « 

•   This  statute  applies  only  to  issuable  terms  ^ :  and  under  it,  when  a 
landlord's  right  of  entry  accrued  on  the  day  after  the  essoin  day  of 


<c 


ti 


*  Append,  to  Tidd  Sup,  188S,  p.  888. 
and  see  Append,  to  Tidd  Sup.  1890,  p. 
216. 

I*  Jl  816 ;  and  for  the  form  of  an  qffi- 
daoU  of  service  of  declaration  and  notice^ 
on  this  statute,  see  Append,  to  Tidd  Sup. 
]8SS,p.889. 


•  Stat  II  Geo.  IV.  &  1  W.  IV. c  70. 
^37.  Andforthemodeof  makioguptlM 
teoord  on  this  statute^  see  Append,  to 
Tidd  Sup.  less,  p.  389,  da  and  Append, 
to  Tidd  Sup.  1830/  p.  816. 

0  Doe  o.  Roe,  8  Croropw  &  J.  188.  1 
Dovl.  Rep.  804»  S.  C. 
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Trmiiy  term^  it  was  holden  that  he  was  not  entitled  .to  serve  a  decla- 
ration in  ejectment  as  of  that  term  ».  So,  where  the  tenancy  under 
an  agreement  expired  the  day  before  the  Jirst  day  of  Trinity  term,  it 
was  holden  not  to  be  a  case  within  the  statute  ^.  And  the  statute 
does  not  it  seems  apply  to  cases  where  the  ejectment  is  brought  in 
Middlesex,  for  the  recovery  of  premises  situate  in  that  county  ;  but 
only  where  the  cause  U  to  be  tried  at  the'tissizes^.  The  waiver  of  a 
tenant  in  possession,  however,  will  enable  a  landlord  to  proceed  in 
ejectment,  according  to  the  provisions  of  the  above  statute,  in  cases 
to  which  it  does  not  in  strictness  apply  ^.  And  it  is  no  ground  for 
setting  aside  a  verdict  for  the  plaintiff,  that  he  did  not  give  six  clear 
days*  notice  of  trial,  as  required  by  the  statute  ;  the  defendant  having 
appeared,  and  made  his  defence  ^ :  nor  is  it  a  defence  at  nisi  prius, 
that  the  declaration  was  irregularly  served ;  as  where  it  was  served 
afler  the  term,  in  a  case  not  within  the  statute  ^. 

The  declaration  in  ejectment  should  regularly  be  entitled  of  the  Title  and  com. 
term  m  which  it  is  delivered ;  or  if,  as  is  usual,  it  be  delivered  m  dedaration. 
vacation,  of  the  preceding  term ;  and  though  the  demise  be  laid 
after  the  first  day  of  that  term,  yet  the  defendant,  being  a  nominal 
person  merely,  cannot  take  advantage  of  the  objection ;  and  if  the 
tenant  appear,  and  apply  to  be  admitted  defendant  instead  of  the 
casual  ejector,  he  is  then  bound,  by  the  consent  rule,  to  accept  a  de- 
claration, entitled  of  a  subsequent  term,  which  obviates  the  objection  c(. 
So^  if  the  declaration  be  not  entitled  of  any  term,  the  omission  is  im- 
material ^  :  and  no  advantage  can  be  taken  of  its  being  entitled  by 
mistake  of  a  wrong  term,  provided  the  tenant  has  sufficient  notice 
given  him  to  appear  ^     When  the  ejectment  is  brought  by  a  landlord 


"  Doe  V.  Roe,  1  Dowl.  Rep.  79.  2  Leg. 
Obs.  367.  S.  C. 

^  Doe  d.  Summerville  v.  Roe,  4  Moore 
&  S.  747. 

^  Doe  d.  Norris  v.  Roe,  1  Dowl.  Rep. 
547.  5  Leg.  Obs.  431.  S.  Cper  Parke,  J. 

^  Doe  V,  Roe,  7  Leg.  Obs.  140.  per 
LiUledak,J. 

'  Doe  d.  Antrobus  v.  Jepson,  3  Barn. 
&  Ad.  402. 

'  Doe  d.  Rankin  v.  Brindley,  1  Nev.  & 
M.  1-  4  Barn.  &  Ad«  84.  S.  C. 

«  Run.  Eject  2  Ed.  239,  40.  Ad. 
Eject  3  Ed.  207^  8. 

k  Goodtitle  d.  Price  v,  Badtitle,  H.  58 


Geo.  III.  K.  B.  Ad.  Eject  3  Ed.  207. 

'  Goodtitle  d.  Ranger  t;.  Roe,  2  Chit  R. 
172.  Doe  V,  Graves,  id.  ib.  Anon.  id. 
172,  S.  Anon.  1  DowL  Rep.  4.  1  Leg. 
Obs.  46.  S.  C.  per  LiHledak,  J.  Doe  it. 
Roe,  2  Dowl.  Rep.  166.  6  Leg.  Obs. 
285.  S.  Cper  Taunton,  J.  Doe  d.  Fry 
V.  Roe,  3  Moore  &  S.  ^70.  Doed.  Ash- 
man V.  Roe,  1  Bing.  N.  R.  253.  1  Scott 
166.  S.  C.  Doe  d.  Smithers  o.  Roe,  4 
Dowl.  Rep.  374. 11  Leg.  Obs.  486.  S.C. 
and  see  Ad.  Eject  3  Ed.  207,  8.  Tidd 
Prac.  9  Ed.  1204;  but  see  Roe  d. 
Stephenson  v.  Doe,  Barnes,  186.  Dued» 
Gowknd  v.  Roe,  5  Dowl.  Rep.  273. 

s  s 
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Recital  of 
original  writ 
unnecessaxyl 


on  the  acbniiustration  of  justice  act%  where  the  tenancy  expiTet,  or 
right  of  entry  accrues^  in  or  after  Hilary  or  Trinity  terms,  the  dedara* 
tion  should  be  entitled  of  the  day  next  after  the  day  of  the  demise 
therein.  And  though  the  rule  of  Mich.  S  W.  IV.  reg.  15.  by  which 
every  declaration  is  to  be  entitled  in  the  proper  court,  and  of  the  day 
of  the  month  and  year  on  which  it  is  filed  or  delivered,  does  not,  we 
have  seen  \  apply  to  actions  of  ejectmerU,  yet  it  has  been  holden  that 
a  declaration  in  ejectment  need  not  be  entitled  of  any  term,  or  of  s 
particular  day  as  of  some  terra  ;  but  it  is  sufficient  if  it  be  entitled, 
according  to  the-  above  rule,  of  a  particular  day  of  the  month  and  year, 

as  **  on  the day  of 1 8  ■■   ■  ■»."  *^  It  was  formerly  usual  for  the 

declaration  in  ejectment  by  original^  to  repeat  the  whole  of  theor^^tao/ 
writ :  But  now,  by  a  general  rule  of  fdl  the  courts  \  ^^  the  rules  here- 
tofbre  made  in  the  courts  qf  King's  Bench ^  and  Common  Pleas  ^re- 
spectively, for  avoiding  long  and  unnecessary  repetitions  of  the  ori^ 
nal  writ  in  certain  actions  therein  mentioned^  shall  be  extended  and 
applied,  in  die  courts  of  King's  Bench,  Common  Pleas,  and  Exchequer 
of  Pleas,  to  all  perwncA  and  mixed  actions ;  and,  in  none  of  such  ac- 
tions, shall  the  original  writ  be  repeated  in  the  deduration,  but  only 
the  nature  of  the  action  stated  in  manner  Ibllowing,  vtz.  ^A.B.nm 
attached  ta  answer  C.  D.  tn  a  plea  of  trespassi.  or  in  m  plea  oftretpan 
and  ejectmentf*^  or  as  the  case  may  be ;  and  any  fttrther  statement 
shall  not  be  aUowed  in  costs/' 
DecUntion  may  The  declaration  in  ejectment  must  ft>rmerfy  have  been  deliveied 
fintday  oftenn!  brfore  the  essoin  day  of  the  term,  in  which  the  notice  was  given  Is 

appear ;  otherwise  the  plaintiff  could  not  have  had  jiid^gment  till  the 
next  term  ^  :  And  where  the  service  of  the  declaratioD  wae  before  ^ 
essoin  day,  but  the  explanation  of  it  to  the  tenant  in  possession  did 
not  take  place  till  after,  the  court  held  that  tiie  lessor  of  the  plaintiff 
was  not  entitled  to  judgment  K  But  now,  by  a  general  rule  of  all  the 
courts  \  **  declarations  in  ejectment  may  be  served  before  the  fast  day 


»  llGeo.  IV.&IW.IV.  a70,§86. 

Jnie,  628,  4. 

b  AstU,  908. 

«  Doe  d.  Fry  V.  Roe»  S  Moore  &  S. 
970.  Doe  d.  Ashioan  v,  Boe,  1  Bing. 
N.  R.  96S.  1  Scott,  16a.  S.  C. 

^  R.  H.  2  W.  IV.  ng.  4.  aBaim  A 
Ad.  S91.  8  BiDg.  S06.  S  Cromp.  &  J. 
200. 

'  Q.  H.  1654.  $  12.  K.  B. 


'  K,  M.  lfS64.  §  16.  G.  P. 

*  For  the  fern  oft  dedanitioD  m^ed. 

maU  by  origmal,  ance  the  above  rtkt  w» 

Append,  to  TidilSkip,  1«S8>  p.  SK. 
*"  Roe  d.  Bird  V.  Doe,  Btme^  172^  1 
>  Doe  9.  Roe,  1  Dowl.  ft  £.  Mft 
k  R.  T.  I  W.  IV.  wf.  VII.2BM.* 

Ad.  780.    7  Bing.  784u    1  CiMip  &  J' 

472. 
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of  any  tern ;  and  thereupon  the  plaintiff  shall  be  entitled  to  jnd^ment 
against  the  casual  ejector,  in  like  manner  as  upon  declarationB  serred 
before  the  etjotn,  ot  Jirst  general  return  day." 

When  the  tenant  in  possession^  or  his  landlord^  does  not  Appear,  Judgment  and 
and  enter  into  the  oonschfit  role  to  be  tnade  de^tidtot  instead  of  the  tenant,  or  land- 
casual  ejector,  and  to  eonibss  lease,  entry,  Und  ouster,  &c.  iadgnaent  lord,  does  not 

appe&r> 

may  be  signed  against  the  casual  ejector  by  default,  on  the  expiration 
of  the  rule  for  judgment,  and  a  writ  of  possession  ilftmediately  sued 
out  and  executed,  in  term  Of  vacation  *.     And,  in  the  Comnfon  Pk^,  On  oonauit,  for 
when  the  plaintiff  was  noMuitedtit  the  assizes,  or  sittings  after  term,  j^^J^J^'n** 
on  account  of  the  tenant  or  landlord's  not  appearing  at  the  trial,  and  C.  P. 
confessing  lease,  entry,  and  ouster,  he  was  formerly  allowed  to  sign 
judgment,  and  take  out  execution,  immediat^y  aftet  the  trial  ^  :  Rut,  In  K.  B. 
in  the  King's  Bench^  he  was  not  allowed  to  sign  judgment  against  the 
casual  ejector,  until  the  day  in  bank,  or  first  day  of  the  ehsuiofg  term*. 
And,  in  all  the  courts,  where  a  verdkt  was  given  for  the  pkuiltifr  in  On  verdict  for 
vacadon,  he  was  obliged  to  wait  till  the  entfuing  term,  before  be  eoald  ^^^^ 
uffi  judgment,  or  take  out  execution.  To  remedy  this  iniconTei£enoe,  By  itat  1 1  Gea 
and  to  make  the  practice  uniform  in  aH  tbe  cotorts^  it  is  enacted  by  the  ^^  70^  ^  33^ 
statute  11  Geo.  IV.  &  1  W.  IV.  c.  70.  S  for  the  more  eifectuid  ad- 
ministration of  justice  in  Ensland  and  WaUs^  that  "  in  all  ease^of  Judge's  ccrtifi- 

.  cate,  for  imme' 

**  trials  of  ejectmenU  at  mn  prius,  wheft  a  verdict  shall  be  giveA  for  diate  writ  of 
"  the  plaintiff,  or  the  plaintiff  shaU  be  wmsmted  for  want  of  the  de-  P<'»««»^«°- 
"  iendant's  appearance  to  confess  lease,  entry,  o¥  ouster,  it  shall  be 
^'  lawful  for  the  judge  before  whom  the  cause  shall  be  tried,  to  certify  * 
his  opinion,  on  the  back  of  the  record  ^y  that  a  writ  of  possession 
ought  to  issue  immediately ;  and  upon  such  certificate,  a  writ  of 
^  possession  <  may  be  issued  fortiiwith ;  and  the  costs  may  be  taxed, 
*'  and  judgment  signed  and  executed  af^rwards,  at  the  usual  time,  as 
"  if  no  such  writ  had  issued :  Provided  always,  that  such  writ,-  in- 
**  stead  of  reciting  a  recovery  by  judgment,  in  the  fomli  now  in  use, 
**  shall  recite  shortly,  that  the  cause  came  on  for  trial  at  ninprinsy  at 
**  such  a  time  and  place,    and  before  such  a  judge,  (naming  the 
"  time^  place,  and  judge,)  and  that  thereupon  the  said  judge  eerti- 
*'  fied  his  opinion  that  a  writ  of  possession  ought  to  issue  imme- 
«  diately."  ' 

*  Tidd  Pnc.  l^Ed.  1824.  cordj  see  i<L  S81. 

^  Id.  I£i0.  ■  Append,   to  Tidd  ^1^.  1880,  p.  S16, 

*  id  1240,  41.  17.     And  for  ibrms  of  wtitt  o(  Jierificias, 
^  f  88.                                                       and  eofiat  ad  mOufdaerUkan,  for  damage* 


« 


*  Append,  to  Tidd  Sup.  1888,  p.  880.       and  costs,  after  verdicC  for  the  pIvntifiT  if» 

*  FkM-  tlw  entry  of  the  ceitiicttt  on  re-      ^eOmaUt  wed  id.  217,  18. 
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CoDsUiiction  of 
this  statute,  and 
deciflons  there- 
on. 


Praeipe  (oT 

habertjhdas 

pattemonemiun^ 


Writ  need  not 
be  signed. 


The  provisions  of  this  act,  relating  to  the  issuing  of  a  writ  of  Aa- 
here  facias  poisessumem^  are  not  affected  by  the  statute  1  W.  IV.  c 
7.  *  And  it  has  been  holden,  that  the  judge  has  no  discretion  under 
it,  as  to  the  time  at  which  the  lessor  of  the  plaintiff  shall  have  pos- 
session ;  but  must  either  grant  a  certificate  to  enable  him  to  get  im- 
mediate possession,  or  let  the  case  take  its  regular  course  ^ :  and  if 
the  judge  should  think  that  some  time  ought  to  be  allowed  to  the 
defendant,  he  will  grant  a  certificate  for  immediate  possession ;  the 
lessor  of  the  plaintiff  undertaking  not  to  enforce  it  for  a  certain 
time  ^,  If  a  lessor  of  the  plaintiff  be  nonsuited,  for  want'  of  the 
defendant's  confessing  lease,  entry,  and  ouster,  the  judge  will  not 
grant  a  certificate,  under  the  above  statute,  to  give  the  lessor  of  the 
plaintiff  immediate  possession,  unless  an  affidavit^  stating  the  circum- 
stances of  the  case,  be  laid  before  him  ^.  And  where  it  was  intimated 
at  the  trial,  by  the  defendant's  counsel,  that  he  should  move  in  the 
next  term  for  a  new  trial,  on  the  ground  of  certain  evidence  having 
been  admitted  which  was  not  receivable  in  point  of  law,  the  judge 
who  tried  the  cause  said  that,  under  these  circumstances,  he  should 
refuse  to  certify '.  An  ejectment  having  been  brought  on  two  de- 
mises, and  a  verdict  taken  for  the  plaintiff  on  one,  and  for  the  de- 
fendant on  the  other,  and  leave  being  reserved  to  the  plaintiff  to 
move  to  enter  a  verdict  for  him  on  the  second  demise,  he  is  not 
precluded  from  doing  so,  by  his  having  obtained  early  execution  on 
the  verdict  on  the  first  demise,  and  possession  having  been  taken  un- 
der it'. 

On  suing  out  the  writ  of  habere  facias  possessionem,  a  pracipe  was 
formerly  required  in  the  King's  Bench  s,  but  not  in  the  Common 
Pleas  ^ :  And  now,  by  a  general  rule  of  all  the  courts  ^  "  a  writ  of 
habere  facias  possessionem  may  be  sued  out,  without  lodging  a  prfBoft 
with  the  o£Bcer  of  the  court."  This  writ  was  formerly  signed,  in  the 
King's  Bench,  by  the  signer  of  the  writs ;  and,  in  the  Common  Pleas, 
by  the  prothonotaries  :  But,  by  a  general  rule  of  all  the  courts  ^  '<  it 


*  Anle,  666. 

^  Doe  d.  Williamson  e.  Dawson,  4  Car. 
&  P.  589.  per  Tawnixm^  J.  Doe  d.  Packer 
V.  Hilliard,  6  Car.  &  P.  132.  per  Pcstk,  J. 

'  Doe  d.  Packer  o.  HiOiard,  6  Car.  & 
P.  188.  per  Pmk^  J. 

'  Ter  IMUedak,  J.  4  Car.  &  P.  589 ; 
and  for  the  form  of  this  affidavit,  see  Ap- 
pend, to  Tidd  Stqf,  IBSS,  p.  880. 

*  Doe  d.  Cook  v.  Bai^ett,  1  Leg.  Obs. 


85  J .  per  GftrroWt  B. 

'  Doe  d.  Bank  of  England  e.  Cbambersr 
4  Ad.  &  £.  410. 

■  Imp.  K.  B.  10  Ed.  596. 

^  2SeL  Pr.  2  Ed.  100.  181.  Imp. 
C.  P.  7  Ed.  681. 

*  R.  H.  8  W.  IV.  reg.  1.  J  76.  S 
Bam.  &  Ad.  885.  8  Bing.  899.  8  Cranp 
k  J.  189. 

»  R.  H.  2  W.  IV.  ng.  J.  $  75.  /<<.*• 
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shall  not  be  necessary  that  any  writ  of  execution  shall  be  signed ;  but 
no  such  writ  shall  be  sealed,  till  the  judgment  paper,  postea,  or  inqui- 
sition, has  been  seen  by  the  proper  officer." 

In  the  King's  Bench,  the  practice  formerly  was,  for  the  plaintiff  in  Recognizance 
error,  or  his  bail,  to  enter  into  a  recognizance,  in  double  the  improved  HJ  JjJat  "u^™'* 
rent,  or  yearly  value  of  the  premises,  and  single  amount  of  the  costs  *. 
In  the  Common  Pleas,  the  clerk  of  the  errors  governed  himself,  in 
fixing  the  penalty  of  the  recognizance,  by  the  amount  of  the  rent  of 
the  premises,  and  took  the  recognizance  in  two  years'  rent  or  profits, 
and  double  costs  ^ :  and  where  the  plaintiff  in  error  entered  into  the 
recognizance,  it  was  not  necessary  for  him,  in  that  court,  to  give  the 
defendant  in  error  notice  thereof^;  nor  could  he  be  examined,  in  the 
King's  Bench,  as  to  his  sufficiency  ^ :  though,  when  bail  in  error  was 
put  in,  notice  thereof  must  have  been  given,  and  they  might  have 
been  examined,  as  in  other  cases.  In  the  Exchequer,  the  bail  must 
formerly  have  justified  in  double  the  improved  annual  rent,  or  value  of 
the  premises  recovered* :  But  now,  by  a  general  rule  of  all  the  courts. ^ 
'*  in  ejectmentj  the  recognizance  of  bail  in  error  shall  be  taken  in  dou- 
ble the  yearly  value,  and  double  the  costs." 

*  Keened.  Ld.  Byron  o.Deardon,8£ut,  427.  1  Moore,  1 18.  S.  C. 

298 ;  and  aee  Doe  v»  Roacbe^  Cas.  temp,  '  Keene  d.  Ld.  Byron  v,  Deardon,  8 

Hardw.  874.  East,  299. 

^  Doe  d.  Webb  v.  Goundry,  7  Taunt  *  R.  E.  33  Geo.  II.  m  Seac.  Man.  Ex. 

428.  1  Moore,   119,  20.  S.  C;  and  see  Append.  217. 

Doe  d.  Fenwick  v.  Pearson,  Barnes,  103.  '  R.  H.  2  W.  IV.  rrg.  1.  §  27.  3  Bam.  / 

accord,  &  Ad.  377.  8  Bing.  291.  2  Cromp.  &  J. 

^  Doe  d.  Webb  o.  Goundry,  7  Taunt  175.  ^ 
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OF 

* 

FORMS, 
In  the  Statutory  Rules  of  Pleading, 

AND 

Schedule  annexed  thereto*,  &c. 

(S  *•)  [^Fenue.']     A.  B.  by  E^  F.  his  attorney,  [or,  in  his  own  proper 

of  declaration  in    person^"  &c.]  Complains  of  CD,  and  G,  H,  who  have  been  sum- 
a  aecond  action,    moned  to  answer  the  said  A.  B.,  and  which  said  C.  JD.  has  heretofore 

anerplea  of  non- 
joinder informer  pleaded  in  abatement  the  non-joinder  of  the  said  O.  /f.,  &c  [the  same 

^"^'  form  to  be  used,  mutatis  mutandis,  in  cases  of  arrest  or  detainer], 

jinte,  210,11.    J  '  >  y  /J 

(S  2.)  C.  D.    *\      The  ■         day  of ,  in  the  year  of  our  Lord  18 . 

^  molTiJj^o  "*       «^-      [     '^^  defendant,  by his  attorney,  \m  '*  in  person,"  &c] 

court  yf,  B,   ^  says  that  the  plaintiff  ought  not  further  to  maintain  his 

Ante,  812,  J  8.  action ;  because  the  defendant  now  brings  into  court  the  sum  of  £  - — , 
ready  to  be  paid  to  the  plaintiff:  And  the  defendant  further  saith,  th«t 
the  plaintiff  has  not  sustained  damages,  [or,  in  iKtions  of  debt,  "  that 
he  is  not  indebted  to  the  plaintiff,"]  to  a  greater  amount  than  the  said 
sum,  &c.  in  respect  of  the  cause  of  actioix  in  the  declaration  men- 
tioned :  and  this  he  is  ready  to  verify,  wherefore  be  prays  judgment, 
if  the  plaintiff  ought  further  to  maintain  his  action. 

r§  8.)         In  the  King's  Bench, 
taTaCP.  Common  Pleas,  or 

or  Exchequer.  ^  Exchequer. 

jinte,  iis.  The day  of ,  in  the  year  of  our  Lord 

18 ,  [date  of  declara^tm.'] 

[Venue."]    A,  B.  by  E,  F,  his  attorney,  [or  m  his  onm  proper  person,  or 
by  E.  F.  wJio  is  admitted  by  the  court  here  to  prosecute  for  the  said  A.  B. 

•  • 

*■  The  issues,  judgments,  and  other  pro-  pliance^  the  court  or  a  Judge  may  give  letf» 

ceedings,  in  actions  commenced  by  process  to  amend. 

under  2  W.  IV.  c  89.  are  directed  by  the  ^  This  and  the  following  forms,  esospl 

statutory  rules  of  pleading  to  be  in  the  the  lOtb,  are  in  the  schedule  annexed  t» 

several  forms  in  the  schedule  thereunto  the  statutory  ruks  of  pleading.    The  loth 

annexed,  or  to  the  like  eflect,  muloftf  mu^  form  is  referred  to  in  R.  Pr.  H.  4  W.  IV. 

tawdis :  provided,  that  in  case  of  non-com*  teg..  ^.  and  given  ajl  the  end  of  thai  ^ 
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who  is  an  infant  nithm  the  age  of  twenty-one  yearSf  as  the  next  friend 
af  the  said  A.  B.  as  the  case  may  he^']  complains  of  C,  Z).  who  has  been 
summoned  to  answer  the  said  A.  B,  [or  arrested,  or  detained  in  custody,'] 
by  virtue  [or  served  with  a  copy,  as  the  case  may  be,"]  of  a  writ  issued 

on  —  the  — —  day  of ,  in  the  year  of  our  Lord  18 ,  [date 

of  first  writ^  out  of  the  court  of  our  Lord  the  King  before  the  King 
himself  at  Westminxter,  [w  ouJt  of  the  court  of  our  Lord  the  King 
before  his  justices  at  Westminster,  or  out  of  the  court  of  our  Lord  the 
King  before  the  barons  of  his  Exchequer  at  Westminster,  as  the  case  may 
bej]  for  that 

[Copy  the  declaration,  from  these  words  to  the  end,  and  the  plea  and 
eujbsequefd  pleadings  to  the  joinder  of  iseue."] 

Thereupon  the  sheriff  is  commanded,  that  he  cause  to  come  here  on 

the day  of ,  twelve,  &c.by  whom,  &c.  and  who  neither,  &c. 

to  recognize,  &c.  because  as  well,  &c. 

[After  the  joinder  of  issue,  proceed  as  follows :]  (S  *•) 

And  forasmuch  as  the  sum  sought  to  be  recovered  in  this  suit,  and  ^hen  ^recb^* 
indorsed  on  the  said  writ  of  summons,  does  not  exceed  twenty  pounds,  ***  **  *"*^  ^ 

*  the  thflriffi 

hereupon,  on  the day  of — -,  in  the  year ,  [teste  of  writ  of  j^^  ^^  ^ 

trial,]  pursuant  to  the  statute  in  that  case  made  and  provided,  the  sheriff  ^68* 

[or  the  judge  of——,  being  a  court  of  record  for  the  recovery  of  debt 

in  the  said  county,  as  t/ie  case  may  be,]  is  commanded,  that  he  summon 

twelve,  &c.  who  neither,  &c.  who  shall  be  sworn  truly  to  try  the  issue 

above  joined  between  the  parties  aforesaid,  and  that  he  proceed  to  try 

such  issue  accordmgly ;  and  when  the  same  shall  have  been  tried,  that 

he  make  known  to  the  court  here,  what  shall  have  been  done  by  virtue 

of  the  writ  of  our  Lord  the  King  to  him  in  that  behalf  directed,  with 

the  finding  of  the  jury  thereon  indorsed,  on  the day  of ',  &c. 

William  the  Fourth,  &c.     To  the  sheriff  of  our  county  of ,         (J  5.) 

[or  to  the  judge  of ,  being  a  court  of  record  for  the  recovery  of  f^  ^  ""'  ^^ 

debt  in  our  county  of ,  as  the  case  may  be.]  jfi^g  4^7. 

Whereas  A.  B*  in  our  court  before  'us  at  Westminster,  [or  in  our 
court  before  our  justices  at  Westminster,  or  in  our  court  before  the  ba- 
rons of  our  Exchequer  at  Westminster,  as  the  case  may  be,2  on  the 

day  of last,  [date  of  first  writ  of  summons,]  impleaded  C.  D. 

in  an  action  on  promises,  [or  as  the  case  may  be.]    For  that  whereas 
on,  &c.  ^here  recite  the  declaration,  as  in  a  writ  of  inquiry,]  and 

thereupon  he  brought  suit.  And  whereas  the  defendant,  on  the 

day  of last,  by his  attorney,  £or  as  the  case  may  fee,]  came 

into  our  said  court,  and  said  ^here  recite  the  pleas  and  pleadings,  to  the 
joinder  of  issue;']  and  the  plaintiff  did  the  like.  And  whereas  the  sum 
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sought  to  be  recovered  in  the  said  action,  and  indorsed  on  the  writ  of 
summons  therein,  does  not  exceed  20/.  and  it  is  fitting  that  the  issue 

above  joined  should  be  tried  before  you  the  said  sheriff  of ,  [or 

judgCf  as  the  case  may  he.^  We  therefore,  pursuant  to  the  statute  in 
such  case  mAde  and  provided,  command  you,  that  you  do  summon 
twelve  free  and  lawful  men  of  your  county,  dikly  qualified  according 
to  law,  who  are  in  no  wise  akin  to  the  plaintiff  or  to  the  defendant, 
who  shall  be  sworn  truly  to  try  the  said  issue  joined  between  the 
parties  aforesaid,  and  that  you  proceed  to  try  such  issue  accordingly ; 
and  when  the  same  shall  have  been  tried  in  manner  aforesaid,  we 
command  you,  that  you  make  known  to  us  at  Westminster,  [or  to  oar 
justices  at  Westminster ,  or  to  the  barons  of  our  said  Exchequer,  as  the 
case  may  he,']  what  shall  have  been  done  by  virtue  of  this  writ,  with 

the  finding  of  the  jury  hereon  indorsed,  on  the  day  of 

next.     Witness  —  at  Westminster,  the  day  of ,  in  the 

—  year  of  our  reign. 

ih  6-)  Afterwards,  on  the day  of ,  in  the  year  ,  [day  of 

meot  thereon,  pf  trial,']  before  me,  sheriff  of  the  county  of ,  [or  judge  of  the  court 

verdicu  ^  j  came  as  well  the  within  named  plaintiff,  as  the  within 

^^'  ^^  named  defendant,  by  their  respective  attomies  within  named,  [or  as 

the  case  may  he,]  and  the  jurors  of  the  jury  by  me  duly  summoned 
as  within  commanded,  also  came,  and  being  duly  sworn  to  try  the 
said  issue  within  mentioned,  on  their  oath  said,  tliat  &c.  [as  in  the 
verdict,] 

($  7.)  [4fter  the  words  "  duly  sworn  to  try  the  issue  within  mentioned," 

TbeUlce,  ia  case  j       j»  it         i 

a  nonsuit  takes     proceed  as  folUms :  J 

place.  ^n^  ^efe  ready  to  give  their  verdict  in  that  behalf;  but  the  said 

Anu,  470.  ^^  g  being  solemnly  called,  came  not,  nor  did  he  further  prosecute 

his  said  suit  against  the  said  C  Z). 

(^  8.)  [^Copy  the  issue,  and  then  proceed  as  follows :] 

m^nTrffl"         Afterwards,  on  the day  of ,  in  the  year .[dayofsign^ 

plaintifl^  after       ing  judgment,]  came  the  parties  aforesaid,  by  their  respective  attor- 
ns nies  aforesaid,  [or  as  the  case  may  he ;]  and  the  said  sheriff  [or  judge^ 

as  the  case  may  he,]  before  whom  the  said  issue  came  on  to  be  triedt 
hath  sent  hither  the  said  last  mentioned  writ,  with  an  indorsement 
thereon ;  which  said  indorsement  is  in  these  words,  to  wit : 

[Copy  the  indorsement,] 
Therefore  it  is  considered,  &c.  [in  the  same  form  as  hefore,]' 
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{Theplacita  are  to  be  omitted^  copy  the  issue  to  the  end  of  the  award         ($  9.) 

.  Form  of  fitit 

of  the  venirCf  and  proceed  as  follows ;]  ^i^  record,  in 

Afterwards,  on  the day  of ,  in  the  year ,  [teste  of  ^^•^'  ^'^ 

dutrtngas^  or  habeas  corpora^  the  jury  between  the  parties  aforesaid,  ^^^^  ^.yg 

is  respited  here,  until  the day  of ,  [return  day  of  distringas^ 

or  habeas  corpora^  unless shall  first  come  on  the day  of 

,  [first  day  of  sittings^  or  commission  day  of  assizes,"]  at ,  ac- 
cording to  the  form  of  the  statute  in  such  case  made  and  provided, 
for  default  of  the  jurors,  because  none  of  them  did  appear  ;  therefore 
let  the  sheriff  have  the  bodies  of  the  said  jurors  accordingly. 

[The  postea  is  to  be  in  the  usual  form.'] 

In  the  King's  Bench,  (§  lo). 

Common  Pleas,  or  .  A,  B.  v.  C  Z).  referred  lo  in  R. 

Exchequer.  JV.  H.4W.IV. 

^  r^,  20.  and 

^  ,  t  1       f  plaintiff     7  •      t  •  j      request  to  admit 

Take  notice,  that  the  <  ^  ^  m  this  cause  proposes  to  ad-  execution  of 

t  defendant  3  ^ttcn  or  print- 

duce  in  evidence  the  several  documents  hereunder  specified,  and  that  «d  documents*. 

.X.  V     •  .  J   1.     .u    <  defendant )  ^.  ^"^^  ^^' 

the  same  may  be  mspected  by  uie  :  \  his  attorney  or 

I  plamtin     y 

agent,  at ^  on ,  between  the  hours  of ,  and  that  the 

#  1  '  '4r  \  ^^^  ^  required  to  admit  that  such  of  the  said  docu- 
ments as  are  specified  to  be  originals,  were  respectively  written, 
signed,  or  executed,  as  they  purport  respectively  to  have  been; 
that  such  as  are  specified  as  copies,  are  true  copies ;  and  such  docu- 
ments as  are  stated  to  have  been  served,  sent,  or  delivered,  wef e  so 
served,  sent,  or  delivered  respectively,  saving  all  just  exceptions  to 
the  admissibility  of  all  such  documents  as  evidence  in  this  cause.  Da- 
ted, &c. 

G.^.  attorney  for  jP'f'*'^     ] 

C  defendant,  y 

rr    r*   n  />    (defendant ) 

lo  -fc.  /^  attorney  or  airent  for  <    ,  .    ._     > 

^      ^  (plaintiff,    j 

[Here  describe  the  documents,  the  manner  of  doing  which  may  be  as 

follows :] 

*  This  notice  is  similar  to  that  in  2  Refi.  C  L.  Com.  69,  70. 
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ORtGINALS. 


De«eri|»t]oii  of  the  Documents. 


Ditew 


Deed  of  covenant,  between  A.  B.  and  CD.).     ,  ,^^^ 

,  J  „     ,  J-  1st  Jantiary,  ld28. 

1st  part,  and  E,  F.  Sd  part.  )  ^ 

Indenture  of  lease,  from  A^  B.  to  C.  D.  1st  February,  1828. 

Indenture  of  release,  between  ^.J?.and  C.2).)^-_,  ,^^ 

}  2d  February,  1828. 
1st  part,  &c  ) 

Letter,  defendant  to  plaintiff.  Ist  March,  1828. 

Policy  of  insurance  on  goods,  by  ship  Isabella, )     ,  .,. 

J*       r\      ^    ^    -r     3  i^d  December,  1827. 

on  voyage  from  Oporto  to  London.  ) 

Memorandum  of  agreement,  between  C.  D."^ 

captain  of  said  ship,  and  i:.F.  J    '*    anuary,  1828. 

Bill  of  exchange  for  100/.  at  three  months,  "x 
df^n  by  A.  B.  on  and  accepted  by  C.  2).  >  Ivt  May,  ld!S9. 
indorsed  by  E.  F.  and  G.  H.  J 


COPIES. 


Description  of  Documents,     i  Date. 


Original  or  duplicate  served, 
sent,  or  ddivered,  when, 
hovr,  and  by  vhora. 


Register  of  baptism  of  \ 

A.  B.  m  the  parish  ^  1  st  January,  1 808. 

ofx.  y 

Letted  plaintiff  to  ^^e-V^^^^  3^^  (Sent  by  general  post, 

fendant.  J  t   2d  February,  1828. 

t  Served     2d     March, 

Notice  to  produce  papers,  1st  March,  1828.  ^ 

J     ant  s   attorney,   by 

C    E.F.oi . 

Record  of  a  judgment  of  ^ 

the  court  of  King's  (Trinity  Term, 

Bench,  in  an  action  T  10  Geo.  IV. 

/.  S.  r>.  I.  N.  J 

Letters  patent  of  king^ 

Charles  the  2d  in  the  Mst  January,  1680. 

Rolls  chapel.  J 
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[Copy  the  issue,  to  the  end  of  the  award  of  the  venire^  and  proceed  as         (§  >  !•) 
,  Fonn  of  judg- 

foUaws  :  J  nient  for  ibe 

Aflerwards,  the  jury  between  the  parties  is  respited  until  the Lwwi*!  "*  "*" 

day  of ,  [return  of  distringas,  or  habeas  corpora,']  unless shall  ^,^^^  54^, 

first  come  on  the day  of ,  [day  of  sittings,  or  nisi  prtus,"]  at 

,  according  to  the  form  of  the  statute  in  that  case  made  and  pro- 
vided, for  default  of  the  jurors,  because  none  of  them  did  appear. 

Afterwards,  on  the day  of- ,  [day  of  signing  final  judgment^ 

come  the  parties  aforesaid,  by  their  respective  attomies  aforesaid,  [or 

as  the  case  may  hef]  and ,  before  whom  the  said  issue  was  tried, 

hath  sent  hither  his  record,  had  before  him  in  these  words : 

[Copy  posteaJ] 

Therefore  it  is  considered,  that  the  said  A.  B.  do  recover  against  the 
said  C  Z).  his  said  damages,  costs  and  charges,  by  the  jurors  afore- 
said in  form  aforesaid  assessed ;  and  also  £ ,  for  his  costs  and 

charges,  by  the  court  here  adjudged  of  increase  to  the  said  A,  B. 
with  his  assent ;  which  said  damages,  costs  and  charges,  in  the  whole 
amount  to  £ . ;  and  the  said  C.  Z).  in  mercy,  &c. 


*   I    •       / .  .. 
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